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Wababh,  St.  Louis  and  Paoifio  R  Ck>. 

V. 

People  of  SxAfs  of  Illinois. 
(Advance  Case,  U.  B.  Supreme  Oovrt,    October  25,  1886.) 

A  statute  of  Illinois  enacts  tbat  if  any  railroad  company  sball,  within  that 
State,  charge  or  receive,  for  transporting  passengers  or  freight  of  the  same 
class,  the  same  or  a  cjeater  sum  for  any  aistance  than  it  does  for  a  longer 
distance,  it  shall  be  liable  to  a  penalty  for  unjust  discrimination.  Ther  de- 
fendant in  this  case  made  such  discrimination  in  regard  to  goods  transported 
OYer  the  came  road  or  roads  from  Peoria  in  Illinois  and  from  Oilman  in 
Illinois  to  New  York ;  charging  more  for  the  same  class  of  ^oods  carried 
from  Oilman  than  from  Peoria,  the  former  being  eighty-six  miles  nearer  to 
New  York  than  the  latter,  this  difference  being  in  the  length  of  the  line 
within  the  State  of  Illinois. 

1.  This  court  follows  the  Supreme  Court  of  Illinois  in  holding  that  the 
statute  of  Illinois  must  be  construed  to  include  a  transportation  of  goods 
under  one  contract  and  by  one  voyage  from  the  interior  of  the  State  of  Illi- 
sois  to  New  York. 

d.  This  court  holds,  further,  that  such  a  transportation  is  **  commerce 
among  the  States,^  even  as  to  that  part  of  the  voyage  which  lies  within  the 
State  of  Illinois,  while  it  is  not  denied  that  there  may  be  a  transportation  of 
ipoods  which  is  begun  and  ended  within  its  limits  and  disconnected  with  any 
carriage  outside  ofthe  State,  which  is  not  commerce  among  the  States. 

8.  The  latter,  is  subject  to  regulation  by  the  State,  and  the  statute  of  nii- 
nois  is  valid  as  applied  to  it.  But  the  former  is  national  in  its  character,  and 
its  regulation  is  confided  to  Congress  exclusively,  by  that  clause  of  the  Con* 
stitution  which  empowers  it  to  regulate  commerce  among  the  States. 

4.  The  cases  of  Munn  v,  Illinois,  C.  B.  &  Q.  R.  Co.  v,  Iowa,  end  Peik  v. 
The  Chicago  &  Northwestern  R.  Co.,  all  in  94  U.  S.,  examined  in  regard  to 
this  question,  and  held,  in  view  of  other  cases  decided  near  the  same  time, 
mot  to  establish  a  contrcu'y  doctrine. 

5.  Notwithstanding  what  is  there  said,  this  court  holds  now,  and  has 
never  consciously  held  otherwise,  that  a  statute  of  a  State  intended  to  regu- 
late or  to  tax,  or  to  impose  any  other  restriction  upon,  the  transmission  of 
persons  or  property  or  telegraphic  messaffes  from  one  State  to  another  is 
not  within  that  class  of  legislation  which  the  States  may  enact  in  the  absence 
of  legislation  by  Congress ;  and  that  such  statutes  are  void  even  as  to  that 
part  of  such  transmission  which  may  be  within  the  State. 

6.  It  follows  that  the  statute  of  Illinois,  as  construed  by  the  Supreme 
Ck>urt  of  the  State,  and  as  applied  to  the  transaction  under  consideration,  is 
forbidden  by  the  Constitution  of  the  United  States,  and  the  judgment  of 
that  court  is  reversed. 

In  error  to  the  Snpreme  Court  of  IIlinoiB. 

MiLLEB,  J.-^ThiB  is-  a  writ  of  error  to  the  Supreme  Conrt  of 
Illinois.    It  was  argued  here  at  the  last  term  of  this  court. 
20  A.  ft  £.  a  Cas.— 1 


2      WABASH,  ETC.,  B,  OO.  V.  PEOPLE  OF  STATE  OF  ILLINOIS. 

The  case  was  tried  in  the  court  of  original  jurisdiction  on  an 
agreed  statement  of  facts.  This  agreement  is  short  and  is  here  in* 
serted  in  full : 

^'  For  the  purposes  of  the  trial  of  said  cause,  and  to  save  the 
making  of  proof  therein,  it  is  hereby  agreed  on  the  part  of  the 
facvl  defendant  that  the  allegations  in  the  fii'st  count  of  the 

declaration  are  true,  except  that  part  of  said  count  which  avers, 
that  the  same  proportionate  discrimination  was  made  in  the  trans- 

f>ortation  of  said  property — oil-cake  and  com — in  the  State  of 
Uinois  that  was  made  between  Peoria  and  city  of  New  York, 
and  Oilman  and  New  York  City,  which  averment  is  not  ad- 
mitted, because  defendant  claims  that  it  is  an  inference  irom  the 
fact  that  the  rates  charged  in  each  case  of  said  transportation  of 
oil-cake  and  corn  were  through  rates,  but  it  is  admitted  tliat  said 
averment  is  a  proper  one." 

The  first  count  in  the  declaration,  which  is  referred  to  in  thia 
memorandum  of  agreement,  charged  that  the  Wabash,  St.  Louis 
&  Pacific  K.  Co.  had,  in  violation  of  a  statute  of  the  State  of 
Illinois,  been  guilty  of  an  unjust  discrimination  in  its  rates  or 
charges  of  toll  and  compensation  for  the  transportation  of  freight. 
The  specific  allegation  is  that  the  railroad  company  charged  Elder 
&  McKinney  for  transporting  twenty-six  thousand  pounds  of 

f^ods  and  chattels  from  reoria,  in  the  State  of  Illinois,  to  New 
ork  City,  the  sum  of  thirty-nine  dollars,  bein^  at  the  rate  of  fif- 
teen cents  per  hundred  pounds  for  said  car-load  ;  and  that  on  the 
same  day  tney  agreed  to  carry  and  transport  for  Isaac  Bailey  and 
F.  O.  Swannell  another  car-load  of  goods  and  chattels  from  Gil- 
man,  in  the  State  of  Illinois,  to  said  city  of  New  York,  for  which 
they  charged  the  sum  of  sixty-five  dollars,  being  at  the  rate  of 
twenty-five  cents  per  hundred  pounds.  And  it  is  alleged  that  the 
car-load  transported  for  Elder  ol;:  McKinney  was  carried  eighty-six 
miles  farther  in  the  State  of  Illinois  than  the  other  car-load  of  the 
same  weight.  This  freight  being  of  the  same  class  in  both  in- 
stances, and  carried  over  the  same  road,  except  as  to  the  diffei*ence 
in  the  distance,  it  is  obvious  that  a  discrimination  against  Bailey  & 
Swannell  was  made  in  the  charges  against  them  as  compared  with 
those  against  Elder  &  McKinney ;  and  this  is  true  whether  we 
regard  the  charge  for  the  whole  distance  from  the  terminal  points 
in  Illinois  to  New  York  City  or  the  proportionate  charge  for  the 
haul  within  the  State  of  Illinois. 

The  language  of  the  statute  which  is  supposed  to  be  violated  by 
this  transaction  is  to  be  found  in  chapter  114  of  the  Revised  Stat- 
utes of  Illinois,  section  126.  It  is  there  enacted  that  if  any  rail- 
road corporation  shall  charge,  collect,  or  receive  for  the  transporta- 
tion of  any  passenger  or  fi*eight'of  any  description  upon  its 
railroad,  for  any  distance  within  the  State,  the  same  or  a  creator 
amount  of  toll  or  compensation  than  is  at  the  same  time  cSarged^ 
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collected,  or  received  for  the  trangportation  in  the  same  direction 
of  any  passenger  or  like  quantity  of  freight  of  the  same  class  over 
a  greater  distance  of  the  same  road,  all  snch  discriminating  rates, 
charges,  collections,  or  receipts,  whether  made  directly  or  by  means 
of  rebate,  drawback,  or  other  shift  or  evasion,  shall  be  deemed  and 
taken  against  any  such  railroad  corporation  as  primorfdcie  evi-, 
dence  of  nnjust  discrimination  prohibited  by  the  provisions  of  this 
act.  The  statute  further  provides  a  penalty  of  not  over  five 
thousand  dollars  for  that  offence,  and  also  that  the  party  aggrieved 
shall  have  a  right  to  recover  three  times  the  amount  of  damages 
snstained,  with  costs  and  attorneys'  fees. 

To  this  declaration  the  i*ailroad  company  demnrred.  The  de- 
inurrer  was  snstained  by  the  lower  court  in  Illinois,  and  judgment 
rendered  for  the  defendant.  This,  however,  was  reversed  by  the 
Supreme  Court  of  that  State,  and  on  the  case  being  remanded  the 
demurrer  was  overruled,  and  the  defendant  pleaded,  among  other 
things,  that  the  rates  of  toll  charged  in  the  declaration  were 
charged  and  collected  for  services  rendered  under  an  agreement 
and  undertaking  to  transport  freight  from  Oilman,  in  the  State  of 
Illinois,  to  New  York  City,  in  the  State  of  New  York,  and  that  in 
such  undertaking  and  agreement  the  portion  of  the  services  ren- 
dered or  to  be  rendered  within  the  State  of  Illinois  was  not  appor- 
tioned separate  from  such  entire  service ;  that  the  action  is  founded 
solely  upon  the  supposed  authority  of  an  act  of  the  Legislature  of 
the  State  of  Illinois,  approved  April  7,  1871 ;  and  that  said  act 
does  not  control  or  affect  or  relate  to  undertakings  to  transport 
freight  from  the  State  of  Illinois  to  the  State  of  New  York,  which 
falls  within  the  operation,  and  is  wholly  controlled  by  the  terms  of 
the  third  clause  of  section  eight  of  article  one  of  the  constitutioi^ 
of  the  United  States,  which  the  defendant  sets  up  and  relies  upon 
as  a  complete  defence  and  protection  in  said  action.  This  question 
of  whether  the  statute  of  Illinois,  as  applied  to  the  case  in  hand,  i» 
in  violation  of  the  constitution  of  the  United  States,  as  set  forth  in 
the  plea,  was  also  raised  on  the  trial  by  a  request  of  the  defendant, 
the  railroad  company,  that  the  court  should  hold  certain  proposi- 
tions of  law  on  ttie  same  subject,  which  propositions  are  as  fol- 
lows : 

^*The  court  holds  as  law,  that  the  tolls  or  rates  of  compensa- 
tion charged  and  collected  b^  the  defendant,  in  the  instance  in 
?[nestion,  were  for  transpoilation  service  rendered  in  transporting 
reight  from  a  point  in  the  State  of  Illinois  to  a  point  in  the  State 
of  New  York  under  an  entire  contract  or  undertaking  to  trans- 
port such  freight  the  whole  distance  between  such  points  that  the* 
act  of  the  General  Assemblv  of  the  State  of  Ilhnois  approved 
May  2,  1873,  entitled  *  An  Act  to  prevent  extortion  and  unjust 
discrimination  in  the  rates  charged  for  the  transportation  of  pas- 
sengers and  freight  on  railroads  in  this  State,  and  to  punish  the 
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same,  and  prescribe  a  mode  of  procedure  and  mles  of  evidence  in 
relation  thereto,  and  to  repeal  an  act  entitled  *^  An  Act  to  prevent 
unjust  discrimination  and  extortion  in  the  rates  to  be  charged  bj  the 
dinerent  railroads  in  the  State  for  the  transportation  of  freight  on 
said  roads,"  approved  April  7, 1871,^  does  not  apply  to  or  control 
such  tolls  and  chnrges,  nor  can  the  defendant  be  held  liable  in  tliis 
action  for  the  penaUies  prescribed  bj  said  act. 

^^  The  court  further  holds  as  .law,  that  said  act  in  relation  to  ex- 
tortion and  unjust  discrimination  cannot  applv  to  transportation 
service  rendered  partly  without  the  State,  and  consisting  of  the 
trsmsportaton  of  freight  from  within  the  State  of  Illinois  to  the 
State  of  New  York,  and  that  said  act  cannot  operate  beyond  the 
limits  of  the  State  of  Illinois. 

^^  The  court  further  holds  as  matter  of  law,  that  the  transporta- 
tion in  question  falls  within  the  proper  description  of  ^  commerce 
among  the  States,'  and  as  such  can  only  be  regulated  by  the  Con- 
gress of  the  United  States  under  the  terms  of  the  third  clause  of 
section  eight  of  article  one  of  the  Constitution  of  the  United 
States." 

All  of  these  propositions  were  denied  by  the  court,  and  judgment 
rendered  against  the  defendant,  which  judgment  was  affirmed  by 
the  Supreme  Court  on  appeal. 

The  matter  thus  presented,  as  to  the  controlling  influence  of  the 
statb  comtrol  Constitution  of  tlie  United  States  over  this  legislation 
TOSfBPoiiSr^'  of  the  State  of  Illinois,  mses  the  question  wlncli  con- 
"**"•  fers  jurisdiction  on  this  court.    Although  the  precise 

point  presented  by  this  case  mav  not  have  been  heretofore 
oecidea  by  this  court,  the  general  subject  of  the  power  of  the  State 
legislatures  to  regulate  taxes,  fares,  and  tolls  for  passengers  and 
transportation  of  freight  over  railroads  within  their limitsuas  been 
very  much  considered  recently  (State  Freight  Tax  Case,  15  Wall. 
282;  Munn  t).  Illinois,  94  U.  S.  138 ;  C.  B.  &  Q.  R  Co.  v.  Iowa, 
Ibid.  155;  Peik  ^.  N.  W.  R.  Co.,  Ibid.  164;  Stone  v.  Farmers' 
Loan  and  Trust  Co.,  116  U.  S.  307 ;  s.  c,  23  Am.  &  Eng.  R.  R. 
Cas.  577 ;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  204 ; 
8.  c,  13  Am.  &  Eng.  Corp.  Cas.  365 ;  Pickard  v.  The  Pullman 
Southern  Car  Co.,  117  U.  8.  34),  and  the  question  how  far  such 
regulations,  made  by  the  States  and  under  State  authority,  are 
valid  or  void,  as  they  may  affect  the  transportation  of  goods  through 
more  than  one  State,  in  one  voyage,  is  not  entirely  nowhere.  The 
Supreme  Court  of  Illinois,  in  the  case  now  before  us,  conceding 
that  each  of  these  contracts  was  in  itself  a  unit,  and  that  the  pay 
received  by  the  Illinois  R.  Co.  was  the  compensation  for  the  en- 
tire transportation  from  the  point  of  departure  in  the  State  of 
Illinois  to  the  city  of  New  York  holds,  tuat  while  the  statute  of 
Illinois  is  inoperative  upon  that  part  of  the  contract  which  has 
reference  to  the  transportation  outside  of  the  State,  it  is  binding 
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and  effectual  as  to  so  much  of  the  transportation  as  was  within  the 
limits  of  the  State  of  Illinois  (The  People  v.  Tlie  Wabash,  St 
Louis  &  Pacific  K.  Co.,  104  111.  476 ;  s.  c,  7  Am.  &  Eng.  R.  R. 
Cas.  629);  and,  undertaking  for  itself  to  apportion  the  rates 
charged  over  the  whole  route,  decides  that  the  contract  and  the 
receipt  of  the  money  for  so  much  of  it  as  was  performed  within 
the  Stiite  of  Illinois  violate  the  statute  of  the  State  on  that  subject. 

If  the  IIIin6is  statute  could  be  construed  to  apply  exclnsively 
to  conti*acts  for  a  carriage  that  begins  and  ends  within  the  State, 
disconnected  from  a  continuous  transportation  through  gTAn 
or  into  other  States,  there  does  not  seem  to  be  any  dif- 
ficnlty  in  holding  it  to  be  valid.  For  instance,  a  con- 
tract might  be  made  to  carry  goods  for  a  certain  price  from  Cairo 
to  Chicago,  or  from  Chicago  to  Alton.  The  charges  for  these 
might  be  within  the  competency  of  the  Illinois  legislature  to  refcilr 
late.  The  reason  for  this  is  that  both  the  charge  and  the  actual 
transportation  in  siich  cases  are  exclusively  confined  to  the  limits 
of  the  territory  of  the  State,  and  is  not  commerce  among  the 
States,  or  interetate  commerce,  but  is  exclusively  commerce  within 
the  State.  So  far,  therefore,  as  this  class  of  transportatjpn,  as  an 
element  of  commerce,  is  affected  by  the  statute  und'er  consideration, 
it  is  not  subject  to  the  constitutional  provision  concerning  com* 
merce  among  the  States.  It  has  often  been  held  in  this  court,  and 
there  can  be  no  doubt  about  it,  that  there  is  a  commerce  wholly 
within  the  State  which  is  not  subject  to  the  constitutional  pro* 
vision,  and  the  distinction  between  commerce  among  the  States 
and  the  other  class  of  commerce  between  the  citizens  of  a  single 
State,  and  conducted  within  its  limits  exclusively^  is  one  which  has 
been  fully  recognized  in  this  court,  although  it  may  not  be  always 
easy,  where  the  lines  of  these  classes  approach  each  other,  to  dis- 
tinguish between  the  one  and  other.  The  Daniel  Ball,  10  Wall. 
657 ;  Hall  V.  DeCuir,  95  U.  S.  485 ;  Telegraph  Co.  v.  Texas,  105 
U.  S.  460. 

It  might  admit  of  question  whether  the  statute  of  Illinois,  now 
under  consideration,  was  designed  by  its  f ramers  to  affect  any  other 
class  of  transportation  than  that  which  begins  and  ends  within  the 
limits  of  the  State.    The  Supreme  Court  of  Illinois  comrBucnoir 
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having  in  this  case  given  an  interpretation  which  makes  btatb  sunuan 
it  apply  to  what  we  understand  to  be  commerce  among  lowS.  ^^ 
the  otates,  although  the  contract  was  made  within  the  State  of 
Illinois,  and  a  part  of  its  performance  was  within  the  same  State, 
we  are  bound,  in  this  court,  to  accept  that  construction.  It  be* 
comes,  tlierefore,  necessary  to  inquira  whether  the  charge  exacted 
from  the  shippers  in  this  case  was  a  charge  for  interstate  transpor* 
tation,  or  was  snsceptible  of  a  division  which  would  allow  so  much 
of  it  to  attach  to  commerce  strictly  within  the  State,  and  so  much 
more  to  commerce  in  other  States.    The  transportation,  which  is 
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the  subject-matter  of  the  contract,  being  the  point  on  which  the  de- 
cision of  the  case  mast  rest,  was  it  a  transportation  limited  to  the 
State  of  IHinois,  or  was  it  a  transportation  covering  all  the  lines 
between  Gilman  in  the  one  caae  and  Peoria  in  the  other,  in  the 
State  of  Illinois,  and  the  city  of  New  York  in  the  State  of  New 
York  I 

The  Supreme  Conrt  of  Illinois  does  not  place  its  judgment  in  the 
present  case  on  the  ground  that  the  transportation  and  the  charge 
are  exclusively  State  commerce,  but,*conceding  that  it  may  be  a 
WHBTHKBnrrBB.  case  of  commei*ce  among  the  States,  or  interstate  com- 
TRAVFic  IS  iUB.  Tnerco  which  Congress  would  have  the  right  to  regu- 
coNTROL  virm.  late  if  it  had  attempted  to  do  so,  argues  that  this  statute 
ooHsiDERBD-  of  Ulinois  bclougs  to  that  class  of  commercial  regula- 
KrawSI"  tions  which,  may  be  established  by  the  laws  of  a  State 
until  Congress  shall  have  exercised  its  power  on  that  subject ;  and 
to  this  proposition  a  large  part  of  the  argument  of  the  Attorney- 
General  of  the  State  before  us  is  devoted,  although  he  earnestly 
insists  that  the  statute  of  Illinois,  which  is  the  foundation  of  this 
action,  is  not  a  regulation  of  commerce  within  the  meaning  of  the 
Constitution  of  the  United  States.  In  support  of  its  view  of  the 
subject  the  Supreme  Court  of  Illinois  cites  the  cases  of  Munn  v. 
Illinois,  C.  B.  &  Q.  R.  Co.  v.  Iowa,  and  Peik  v.  F.  W.  R.  Co., 
above  reterred  to.  It  cannot  be  denied  that  the  general  language 
of  the  court  in  these  cases,  upon  the  power  of  Congress  to  regulate 
commerce,  may  be  susceptible  of  the  meaning  which  the  Illinois 
court  places  upon  it. 

In  Munn  v.  Illinois,  94  U.  S.  133,  the  language  of  this  court 
upon  that  subject  is  as  follows : 

"  We  come  now  to  consider  the  effect  upon  this  statute  of  the 
power  of  Congress  to  regulate  commerce.  It  was  very  properly 
said  in  the  case  of  the  State  Tax  on  Railway  Gross  Receipts,  15 
Wall.  293,  that '  it  is  not  everything  that  affects  commerce  that 
amounts  to  a  regulation  of  it  within  the  meaning  of  the  Constitu- 
tion.' The  warehouses  of  these  plaintiffs  in  error  are  situated  and 
their  business  carried  on  exclusively  within  the  limits  of  the  State 
of  Illinois.  They  are  used  as  instruments  by  those  engaged  in  State 
as  well  as  those  engaged  in  interstate  commerce,  but  tliey  are  no 
more  necessarilv  a  part  of  commerce  itself  than  the  dray  or  the  cart 
by  which,  but  tor  tnem,  grain  would  be  transferred  from  one  rail- 
road station  to  another.  Incidentally  they  may  come  connected 
with  interstate  commerce,  but  not  necessarily  so.  Their  regu- 
lation isa  thing  of  domestic  concern,  and,  certainly,  until  Congress 
acts  in  reference  to  their  interstate  relations,  the  State  may  exer- 
cise all  the  powere  of  government  over  them,  even  though  in  so 
doing  it  may  indirectly  operate  upon  commerce  outside  its  imme- 
diate jurisdiction.  We  do  not  say  that  a  case  may  not  arise  in  which 
it  will  be  found  that  a  State,  under  the  form  of  regulating  its  own 
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affairs,  has  encroached  npon,  the  exclusive  domain  of  Conjgress  m 
respect  to  interstate  commerce,  but  we  do  say  that,  upon  the  facts 
as  tliey  are  represented  to  us  in  this  record,  that  lias  not  been 
done." 

In  tlie  case  of  C.  B.  &  Q.  R.  Co.  v,  Iowa,  94  IT.  S.  155,  which 
directly  rehited  to  railroad  tiansportation,  the  language  is  as  fol- 
lows : 

'^  The  objection  that  the  statute  complained  of  is  void,  because  it 
Amounts  to  a  regulation  of  commerce  among  the  States,  has  been 
sufficiently  considered  in  the  case  of  Munn  v.  Illinois.  This  road, 
like  the  warehouse  in  that  case,  is  situated  within  the  limits  of  a 
single  State.  Its  business  is  carried  on  there,  and  its  regulation  is 
a  matter  of  domestic  concern.  It  is  employed  in  State  as  well  as 
in  interstate  commerce,  and,  until  Congress  acts,  the  State  must 
be  permitted  to  adopt  such  rules  and  regulations  as  may  be  neces- 
sary for  the  promotion  of  the  geneial  welfare  of  the  people  within 
its  own  jurisdiction,  even  though  in  doing  so  those  without  may 
be  indirectly  affected." 

But  the  strongest  language  used  by  this  court  in  these  cases  is  to 
1)0  found  in  Peflc  v,  0.  &  N.  W.  R  Co.,  94  U.  S.  164,  as  follows : 

^'  As  to  the  effect  of  the  statute  as  a  regulation  of  interstate  com- 
merce. The  law  is  confined  to  State  commerce,  or  such  interstate 
<sommerce  as  directly  affects  the  people  of  Wisconsin.  Until  Con- 
gress acts  in  reference  to  the  relations  of  this  company  to  inter- 
state commerce,  it  is  certainly  within  the  power  of  Wisconsin  to 
remilate  its  fares,  etc.,  so  far  as  they  are  of  domestic  concern. 
"With  the  people  of  Wisconsin  this  company  has  domestic  relations, 
incidentally,  these  may  reach  beyond  the  State.  But  certainly, 
until  Congress  undertakes  to  legislate  for  those  who  are  without 
the  State,  W  isconsin  may  provide  for  those  within,  even  though  it 
may  indirectly  affect  those  without." 

These  extracts  show  that  the  question  of  the  right  of  the  State  to 
regulate  the  rates  of  fares  and  tolls  on  railroads,  and  what  was  be- 
low  far  that  right  was  affected  by  the  commerce  clause  w?SboraSoS 
of  the  Constitution  of  the  United  States,  was  presented  ^^■*' 
to  the  court  in  those  cases.  And  it  must  be  admitted  that,  in  a 
general  way,  the  court  treated  the  cases  then  before  it  as  belonging 
to  that  class  of  regulations  of  commerce  which,  like  pilotage,  bridg- 
ing navigable  rivers,  and  manv  others,  could  be  acted  upon  by  the 
States  in  the  absence  of  any  legislation  by  Congress  on  the  same 
fiubiect. 

By  the  slightest  attention  to  the  matter  it  will  be  readily  seen 
that  the  circumstances  under  which  a'  bridge  may  be  authorized 
across  a  navigable  stream  within  the  limits  ot  a  State  for  the  use  of 
a  public  highway,  and  the  local  rules  which  shall  govern  the  con- 
duct of  the  pilots  of  each  of  the  varying  harbors  of  the  coasts  of 
the  United  States,  depend  upon  principles  far  more  limited  in  their 
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application  and  importance  than  those  which  should  regulate  the 
transportation  of  persons  and  property  across  the  half  or  the  whole 
of  the  continent,  over  the  territories  of  half  a  dozen  States,  through 
which  they  are  carried  without  change  of  car  or  breaking  bulk. 

Of  the  members  of  the  court  who  concurred  in  those  opinions, 
there  being  two  dissentients,  but  three  remain,  and  the  writer  of 
this  opinion  is  one  of  the  three.  He  is  prepared  to  take  his  share 
of  the  responsibility  for  the  langpage  used  in  those  opinions,  in- 
cluding the  extracts  above  presented.  He  does  not  feel  called  upon 
to  say  whether  those  extracts  justify  the  decision  of  the  Illinois' 
court  in  the  present  case.  It  will  be  seen  from  the  opinions  them- 
selves, and  from  the  arguments  of  counsel  presented  in  the  reported 
that  the  question  did  not  receive  any  very  elaborate  consideration^ 
either  in  the  opinions  of  the  court  or  in  the  arguments  of  counseL 
And  the  question  how  far  a  charge  made  for  a  continuous  transpor- 
tation over  several  States,  which  included  a  State  whose  laws  were 
in  question,  may  be  divided  into  separate  charges  for  each  State,  in 
enforcing  the  power  of  the  State  to  regulate  the  fares  of  its  rail- 
roads,  was  evidently  not  fully  considered.  These  three  cases,  with 
others  concerning  the  aame  subject,  were  argued  at  the  same  time 
by  able  counsel,  and  in  relation  to  the  different  laws  affecting  the 
subject,  of  the  States  of  Illinois,  Iowa,  Wisconsin,  and  Minnesota  ; 
the  main  question  in  all  the  cases  being  the  right  of  the  State  to 
establish  any  limitation  upon  the  power  of  the  railroad  companiee 
to  fix  the  price  at  which  they  would  carry  passengers  and  freight. 
It  was  strenuously  denied,  and  very  confidently,  by  all  the  railroad 
companies,  that  any  legislative  body  whatever  had  a  right  to  limit 
the  tolls  and  charges  to  be  made  by  the  carrying  companies  for 
transportation.  And  the  great  question  to  be  decided,  and  which 
was  decided,  and  which  was  argued  in  all  those  cases,  was  the 
right  of  the  State  within  which  a  railroad  company  did  business 
to  regulate  or  limit  the  amount  of  any  of  these  traffic  charges. 

The  importance  of  that  question  overshadowed  all  others,  and 
the  case  of  Munn  v.  Illinois  was  selected  by  the  court  as  the  most 
appropriate  one  in  which  to  give  its  opinion  on  that  subject,  because 
that  case  presented  the  question  of  a  private  citizen,  or  unincorpor- 
ated partnership,  engaged  in  the  virarehousing  business  in  Chicago, 
free  from  any  claim  of  right  or  contract  under  an  act  of  incorpor- 
ation  of  any  State  whatever,  and  free  from  the  question  of  contin* 
uous  transportation  through  several  States.  And  in  that  case  the 
court  was  presented  with  the  question,  which  it  decided,  whether 
any  one  engaged  in  a  public  business,  in  which  all  the  public  had  a 
right  to  require  his  service,  could  be  regulated  by  acts  of  the  legis- 
lature in  the  exercise  of  this  public  function  and  public  duty,  so 
far  as  to  limit  the  amount  of  cnarges  that  should  be  made  for  such 
services. 

The  railroad  companies  set  up  another  defence,  apart  from  deny- 
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ing  the  general  right  of  the  legislature  to  regulate  transportation 
charges,  namely,  that  in  their  charters  from  the  States  tliey  each 
had  a  contract,  express  or  implied,  that  they  mi^ht  regulate  and 
establish  their  own  fares  and  rates  of  transportation.  These  two 
questions  were  of  primary  importance;  and  though  it  is  true 
that,  as  incidental  or  auxiliary  to  these,  the  question  of  the  exclu- 
sive  right  of  Congress  to  make  such  regulations  of  charges  as  any 
legislative  power  had  the  ri^ht  to  make,  to  the  exclusion  of  the 
States,  was  presented,  it  received  but  little  attention  at  the  hands 
of  the  court,  and  was  passed  over  with  the  remarks  in  the  opinions 
of  the  court  which  have  been  cited. 

The  case  of  the  State  Freight  Tax,  15  Wall.  232,  which  waft 
decided  only  four  years  before  these  cases,  held  an  act  of  the  legis- 
lature of  Pennsylvania  void,  as  being  in  conflict  with 
the  commerce  clause  of  the  Constitution  of  the  United  SitJiSpolTf  nox 
States,  which  levied  a  tax  upon  all  freight  carried  Si^^'^SZ? 
through  the  State  by  any  railroad  company,  or  into  it  V^i^^SSoZ 
from  any  other  State,  or  out  of  it  into  any  other  State,  i««««a"«»«d- 
and  valid  as  to  all  freight  the  carriage  of  which  was  begun  and 
ended  within  the  limits  of  the  State,  because  the  former  was  a  reg- 
ulation of  interstate  commerce,  and  the  latter  was  a  commerce  solely 
within  the  State  which  it  had  a  right  to  regulate.  A^^d  the  ques- 
tion now  under  consideration,  whether  these  statutes  were  of  a 
class  which  the  legislatures  of  the  States  could  enact  in  the  absence 
of  any  act  of  Congress  on  the  subject,  was  considered  and  decided 
in  the  negative. 

It  is  impossible  to  see  any  distinction,  in  its  effect  upon  commerce 
of  either  class,  between  a  statute  which  regulates  the  charges  for 
transportation,  and  a  statute  which  levies  a  tax  for  the  benefit  of 
the  State  upon  the  same  transportation ;  and,  in  fact,  the  judgment 
of  the  court  in  the  State  Freight  Tax  Case  rested  upon  the  ground 
that  the  tax  was  always  added  to  the  cost  of  transportation,  and 
thus  was  a  tax  in  effect  upon  the  privilege  of  carrying  the  goods 
through  the  State.  It  is  also  very  difficult  to  believe  tlmt  the  court 
consciously  intended  to  overrule  the  first  of  these  cases  without  any 
reference  to  it  in  the  opinion. 

At  the  very  next  term  of  the  court,  after  the  delivery  of  these 
opinions,  the  case  of  Halli?.  DeCnir,  95  U.  S.  485,  was  decided, 
in  which  the  same  point  was  considered,  in  reference  to  a  statute  of 
the  State  of  Louisiana  which  attempted  to  regulate  the  carriage  of 
passengers  upon  railroads,  steamboats,  and  other  public  conveyances^ 
and  which  provided  that  no  regulations  of  any  companies  engaged 
in  that  business  should  make  any  discrimination  on  account  of  race 
or  color.  This  statute  by  its  terms  was  limited  to  persons  engaged 
in  that  dasB  of  business  within  the  State,  as  is  the  one  now  under 
oonsideration,  and  the  case  presented  under  the  statute  was  that  of 
A pftwoB  aimkm  who  took  passage  from  New  Orleans  for  Hermit- 
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age,  both  places  being  within  the  limits  of  the  State  of  Louisiana,  and 
was  refused  accommodations  in  the  general  cabin  on  account  of  her 
color.  In  regard  to  this,  the  court  declared  that,  ^^  for  the  pur- 
poses of  this  case,  we  must  treat  the  act  of  Louisiana  of  February 
23,  1869,  as  requiring  those  engaged  in  interstate  commerce  to 
give  all  persons  travelling  in  that  State,  upon  the  public  convey- 
ances employed  in  snch  business,  equal  rights  and  privileges  in  all 
parts  of  the  conveyance,  without  distinction  or  discrimination  on 
account  of  race  or  color.  .  .  .  We  have  nothing  whatever  to  do 
with  it  as  a  regulation  of  internal  commerce,  or  as  affecting  any- 
thing else  than  commerce  among  the  States." 

And,  speaking  in  reference  to  the  right  of  the  States  in  certain 
classes  of  interstate  commerce  to  pass  laws  regulating  them,  the 
opinion  says : 

"  The  line  which  separates  the  powers  of  the  States  from  this 
exclusive  power  of  Congress,  is  not  always  distinctly  marked,  and 
oftentimes  it  is  not  easy  to  determine  on  which  side  a  particular 
ease  belongs.  Judges  not  unfrequently  differ  in  their  reasons  for 
a  decision  in  which  they  concur.  Under  such  circumstances  it 
would  be  a  useless  task  to  undertake  to  fix  an  arbitrary  rule  by 
which  the  line  must,  in  all  cases,  be  located.  It  is  far  better  to 
leave  a  matter  of  such  delicacy  to  be  settled  in  each  case  upon  a 
view  of  the  particular  rights  involved.  5ut  we  think  it  may  safe- 
ly be  said  tnat  State  legislation  which  seeks  to  impose  a  direct 
burden  upon  interstate  commerce,  or  to  interfere  directly  with  its 
freedom,  does  encroach  upon  the  exclusive  power  of  Congress. 
The  statute  now  under  consideration,  in  our  opinion,  occupies  that 
position.  It  does  not  act  upon  the  business  through  the  local  in- 
struments to  be  employed  after  coming  within  the  State,  but  di- 
rectly upon  the  business  as  it  comes  into  the  State  from  without, 
or  goes  out  from  within.  While  it  purports  only  to  control  tlie 
carrier  when  engaged  within  the  State,  it  must  necessarily  influ- 
ence his  conduct  to  some  extent  in  the  management  of  his  business 
throughout  his  entire  voyage.  ...  It  was  to  meet  just  such  a 
<iase  that  the  commercial  clause  in  the  constitution  was  adopted. 
The  river  Mississippi  passes  through  or  along  the  borders  of  ten 
different  States,  ana  its  tributaries  reach  many  more.  The  com- 
merce upon  these  waters  is  immense,  and  its  regulation  clearly  a 
matter  or  national  concern.  If  each  State  was  at  liberty  to  regu- 
late the  conduct  of  carriers  while  within  its  jurisdiction,  the  con- 
fusion likely  to  follow  could  not  but  be  productive  of  great  incon- 
venience and  unnecessary  hardship.  Each  State  could  provide  for 
its  own  passengers  and  regulate  the  transportation  of  its  own  freight 
regardless  of  tne  interests  of  others.  Nay,  more,  it  could  prescribe 
rules  by  which  the  carrier  must  be  governed  within  the  State  in 
respect  to  passengers  and  property  brought  from  without.  On  one 
fiide  of  the  river  or  its  tributaries  he  might  be  required  to  observe 
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one  set  of  rales,  and  on  the  other,  another.    Commerce  cannot 
flourish  in  the  midst  of  such  embarrassments." 

The  applicabiiitj  of  this  language  to  the  case  now  under  consid- 
eration, of  a  continuous  transportation  of  goods  from  New  York  to 
Central  Illinois,  or  from  the  latter  to  New  York,  is  obvious,  and  it 
is  not  easy  to  see  how  any  distinction  can  be  mad6.  Whatever 
may  be  the  instrumentalities  by  which  this  transporta- 
tion from  the  one  point  to  the  other  is  effected,  it  is  of  vmcmSTiii 
but  one  voyage,  as  much  so  as  that  of  the  steamboat  on  to  thk?a8b^!t 
the  Mississippi  Biver.  It  is  not  the  railroads  them- 
selves that  are  regulated  by  this  act  of  the  Illinois  legislature  so 
much  as  the  charge  for  transportation,  and,  in  language  just  cited, 
if  each  one  of  the  States  through  whose  territories  these  goods  are 
transported  can  fix  its.  own  rules  for  prices,  for  modes  of  transit, 
for  times  and  modes  of  delivery,  and  all  the  other  incidents  of 
transportation  to  which  the  word  ^^  regulation"  can  be  applied,  it 
is  readily  seen  that  the  embarrassments  upon  interstate  transporta- 
tion, as  an  element  of  interstate  commerce,  might  be  too  oppres- 
sive to  be  submitted  to.  ^^  It  was,"  in  the  language  of  the  court 
cited  above,  ^^  to  meet  just  such  a  case  that  the  commerce  clause  of 
the  Constitution  was  adopted." 

It  cannot  be  too  strongly  insisted  upon  that  the  right  of  continu* 
ons  transportation  from  one  end  of  the  country  to  the  other  is  es» 
sential  in  modern  times  to  that  freedom  of  commerce  from  the 
restraints  which  the  States  might  choose  to  impose  ^ 
upon  it,  that  the  commerce  claase  was  intended  to  tbrSSI^^com 
secare.  This  clause,  giving  to  Congress  the  power  to  sStb  rkoSSuJ! 
regulate  commerce  among  the  States,  and  with  foreign 
nations,  as  this  court  has  said  before,  was  among  the  most  impor- 
tant of  the  subjects  which  prompted  the  formation  of  the  Consti- 
tution. Cook  V,  Pennsylvania,  97  U.  S.  574;  Brown  v.  Maryland, 
12  Wheaton,  446.  And  it  would  be  a  very  feeble  and  almost  use- 
less provision,  but  poorly  adapted  to  secure  the  entire  freedom  of 
commerce  among  the  States  which  was  deemed  essential  to  a  more 
perfect  union  by  the  framers  of  the  Constitution,  if  at  every  stage 
of  the  transporUition  of  goods  and  chattels  through  the  country, 
the  State  within  whose  limits  a  part  of  this  transportation  must  be 
done  could  impose  regulations  concerning  the  pnce,  compensation, 
or  taxation,  or  any  other  restrictive  regulation  interfering  with  and 
seriously  embarrassing  this  commerce. 

The  argument  on  this  subject  can  never  be  better  stated  than  it 
is  by  Chief  Justice  Marshall  in  Gibbons t;.  Ogden,  9  Wheat.  195-6. 
He  there  demonstrates  that  commerce  among  the  States,  like  com- 
merce with  foreign  nations,  is  necessarily  a  commerce  which 
crosses  State  lines,  and  extends  into  the  States,  and  the  power  of 
Goneress  to  regulate  it  exists  wherever  that  commerce  is  found. 
Spewing. of  navigation  as  an  element  of  commerce,  which  it  is. 
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only  as  a  means  of  transportation,  now  laroely  superseded  by  rail- 
road^ he  says :  "  The  power  of  Congress,  tnen,  comprehends  navi- 
gation within  the  Hmits  of  every  State  in  the  Union,  so  far  as  that 
navigation  may  be,  in  any  manner,  connected  with  ^commerce 
with  foreign  nations,  or  among  the  several  States,  or  with  the 
Indian  tribes.'  It  may,  of  consequence,  pass  the  jurisdictional  line 
of  New  York  and  act  upon  the  very  waters  (the  Hudson  Kiver)  to 
which  the  prohibition  now  under  consideration  applies"  (p.  197). 
So  the  same  power  may  pass  the  line  of  the  State  of  Illinois  and 
act  upon  its  restriction  upon  the  right  of  transportation  extending 
over  several  States,  including  that  one. 

In  the  case  of  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  the  court 
held  that  '^a  telegraph  company  occupies  the  same  relation  to  com- 
merce as  a  carrier  of  messages  that  a  railroad  company  does  as  a 
carrier  of  goods,"  and  that  "  both  companies  are  mstruments  of 
commerce,  and  their  business  is  commerce  itself."  And  relying 
upon  the  case  of  the  State  Freight  Tax,  15  Wall.  232,  already 
referred  to,  the  court  said  that  a  tax  by  the  State  of  Texas  upon  all 
messages  carried  within  its  borders  was  forbidden  by  the  commerce 
clause  of  the  Constitution,  as  being  a  tax  upon  commerce  among 
the  States ;  and  observed  that  "  the  tax  is  the  same  on  every  mes- 
sage sent,  and  because  it  is  sent,  without  regard  to  the  distance 
carried  or  the  price  charged.  .  .  .  Clearly,  if  a  fixed  tax  for  every 
two  thousand  pounds  of  freight  carried  is  a  tax  on  the  freight,  or 
for  every  measured  ton  of  a  vesssel  a  tax  on  tonnage,  or  for  every 
passenger  carried,  a  tax  on  the  passenger,  or  for  the  sale  of  goocis 
a  tax  on  the  goods,  this  must  be  a  tax  on  the  messages.  As  sach, 
so  far  as  it  operates  on  private  messages  sent  out  of  the  State,  it  is 
a  regulation  of  foreign  and  interstate  commerce  and  beyond  the 
power  of  the  State.    That  is  fully  established  by  the  cases  already 

In  the  case  of  Welton  v.  Missouri,  91  IT.  S.  276,  it  was  said :  "  It 
will  not  be  denied  that  that  portion  of  commerce  with  foreign 
countries  and  between  the  States  which  consists  in  the  transporta- 
tion and  exchange  of  commodities  is  of  natural  importance,  and 
admits  and  requires  uniformity  of  regulation.  The  very  object  of 
investing  this  j>ower  in  the  general  government  was  to  insure  this 
uniformity  against  discriminating  State  legislation." 

And  in  County  of  Mobile  v.  Kimball,  102  U.  S.  691,  the  same 
idea  is  very  clearly  stated  in  the  following  language :  ^^  Commerce 
with  foreign  countries  and  among  the  States,  stnctly  considered, 
consists  in  intercourse  and  traffic,  including  in  these  terms  naviga- 
tion and  the  transportation  and  transit  of  persons  and  property,  as 
well  as  the  purchase,  sale,  and  exchange  ox  commodities.  For  the 
regulation  of  commerce  as  thus  defined  there  can  be  only  one  system 
of  rules,  applicable  alike  to  the  whole  country  ;  and  the  autnority 
which  can  act  for  the  whole  country  can  alone  adopt  such  a  system. 
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Action  upon  it  by  separate  States  is  not,  therefore,  permissible. 
Langaage^krmW  the  excloBiyenees  of  the  grant  of  pwer  over 
commeroe  as  thus  defined  may  not  be  inaccurate,  when  it  would  be 
so  if  applied  to  legislation  upon  subjects  which  are  merely  auxiliary 
to  commerce." 

In  the  case  of  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  XJ.  S. 
204 ;  8.  c,  13  Am.  &  Eng.  Corp.  Cas.  365,  decided  two  years  ago, 
the  court  declared  without  dissent  that  ^^  it  needs  no  argument  to 
show  that  the  commerce  with  foreign  nations  and  between  the 
States,  which  consists  in  the  transportation  of  persons  and  property 
between  them,  is  a  subject  of  national  character  and  requires  uni- 
formity of  regulation."  And  still  later,  in  the  case  of  Fickard  v, 
Pallman  Soutnem  Car  Co.,  117  U.  S.  34,  the  whole  subject  is  very 
folly  re-examined ;  and  a  tax  of  the  State  of  TennelBsee  upon  sleep- 
ing-cars  of  that  company,  which  were  used  in  carrying  passengers 
through  the  State,  and  into  it  and  out  of  it,  was  held  yoid  as  a  reg- 
ulation of  commerce  among  the  States. 

The  case  of  Stone  v.  The  Farmers'  Loan  and  Trust  Co.,  116  U. 
8.  807 ;  s.  c,  23  Am.  &  Eng.  R.  B.  Cas.  577,  argued  at  the  same 
term  as  the  present,  while  it  does  not  decide  the  latter,  eyidently 
does  not  support  the  construction  placed  by  the  Supreme  Court  of 
Illinois  upon  the  case  of  Munn  v.  Illinois,  and  the  other  cases  on 
which  the  court  relies. 

We  must,  therefore  hold  that  it  is  not,  and  neyer  has  been,  the 
deliberate  opinion  of  a  majority  of  this  court  that  a  statute  of  a 
State  which  attempts  to  regulate  the  fares  and  charges  by  railroad 
companies  within  its  limits,  for  a  transportation  which  constitutes 
a  part  of  commerce  amon^  the  States,  is  a  yalid  law. 

Let  us  see  precisely  what  is  the  degree  of  interference  with 
transportation  of  property  or  persons  from  one  State  to  another 
which  this  statute  proposes.  A  citizen  of  New  York  JJmJce  "w™ 
has  goods  which  he  desires  to  have  transported  by  the  mScr  wS^re- 
railroad  companies  from  that  city  to  the  interior  of  the  Imrcr-noN™ 
State  of  Illinois.  A  continuous  line  of  rail  oyer  which  J5>,S'  SlSS 
a  car  loaded  with  these  goods  can  be  carried,  and  is  car-  SJ;S,.  ^""^ 
ried  habitually,  connects  the  place  of  shipment  with  the  place  of 
delivery.     He  undertakes  to  make  a  contract  with  a  person  en- 

Sged  in  the  carrying  business  at  the  end  of  this  route  from  whence 
e  goods  are  to  start,  and  he  is  told  by  the  carrier,  ^^  I  am  free  to 
make  a  fair  and  reasonable  contract  for  this  carriage  to  the  line  of 
the  State  of  Illinois ;  but  when  the  car  which  carries  these  goods  is 
to  cross  the  line  of  that  State,  pursuing  at  the  same  time  this  com 
tinuous  track,  I  am  met  by  a  law  of  Illinois  which  forbids  me  to 
make  a  free  contract  concerning  this  transportation  within  that 
State,  and  subjects  me  to  certain  rules  by  which  I  am  to  be  gov- 
erned as  to  the  charges  which  the  same  railroad  company  in  Illi- 
nois  may  make,  or  has  made,  with  reference  to  other  persons  and 
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other  places  of  delivery."  So  that  while  that  carrier  might  be 
willing  to  cjirry  tJiese  goods  from  the  city  of  New  York  to  the 
city  of  Peoria  at  the  rate  of  fifteen  cents  per  hundred  pounds,  he 
is  not  permitted  to  do  so  because  the  Illinois  railroad  company  has 
already  charged  at  the  rate  of  twenty-five  cents  per  hundred 
pounds  for  carriage  to  Gilraan,  in  Illinois,  whicli  is  eighty nsix 
miles  shorter  than  the  distance  to  Peoria. 

So,  also,  in  the  present  case,  the  owner  of  corn,  the  principal 

froduct  of  the  country,  desiring  to  transport  it  from  Peoria,  in 
Uinois,  to  New  York,  finds  a  raih'oad  company  willing  to  do  this 
at  the  rate  of  fifteen  cents  per  hundred  pounds  for  a  car-load,  but 
is  compelled  to  pay  at  the  rate  of  twenty-five  cents  per  hundi*ed 
pounds,  because  the  railroad  company  has  received  from  a  person 
residing  at  Gilman  twenty-five  cents  per  hundred  pounds  for  the 
transportation  of  a  car-load  of  the  snme  class  of  freight  over  the 
same  line  of  road  from  Gilman  to  New  York,  This  is  the  result 
of  the  statute  of  Illinois,  in  its  endeavor  to  present  unjust  discrim- 
ination, as  construed  by  the  Supreme  Court  of  that  State.  The 
effect  of  it  is,  that  whatever  may  be  the  rate  of  transportation  per 
mile  charged  by  the  railroad  company  from  Gilman  to  Sheldon,  a 
distance  oi  twenty-three  miles,  in  which  the  loading  and  the  unload- 
ing of  the  freight  are  the  largest  expense  incurred  by  the  railroad 
company,  the  same  rate  per  mile  must  charged  from  Peoria  to  the 
city  of  New  York. 

The  obvious  injustice  of  such  a  rule  as  this,  which  railroad  com- 
panies are  by  heavy  penalties  compelled  to  conform  to,  in  regard 
to  commerce  among  the  States,  when  applied  to  transportation 
which  includes  Illinois  in  a  long  line  of  carriage  througii  sevei*al 
States,  shows  the  value  of  the  constitutional  provision  which  con- 
fides the  power  of  regulating  interstate  commerce  to  the  Congress 
of  the  United  States,  whose  enlarged  view  of  the  interests  of  all 
the  States,  and  of  the  railroads  concerned,  better  fits  it  to  establish 
just  and  equitable  rules. 

Of  the  justice  or  propriety  of  the  principle  which  lies  at  the 
foundation  of  the  Illinois  statute  it  is  not  the  province  of  this  court 
to  speak.  As  restricted  to  a  transportation  which  begins  and  ends 
iMTERSTATB  witliiu  thc  Hmits  of  the  State  it  may  be  very  just  and 
ooMXBBOB  BUB-  equltablc,  and  it  certainly  is  the  province  of  the  State 
AL  RKouLATioH  Icgislaturc  to  determine  that  question.     But  when  it  is 

BXCLU8IVBLT.  ^  i  <,  ^'ii  •• 

attempted  to  apply  to  transportation  through  an  entire 
series  of  States  a  principle  of  this  kind,  and  each  one  of  the  States 
shall  attempt  to  establish  its  own  rates  of  transportation,  its  own 
methods  to  prevent  discrimination  in  rates,  or  to  permit  it,  the 
deleterious  influence  upon  the  freedom  of  commerce  among  the 
States  and  upon  the  transit  of  goods  through  those  States  cannot 
be  over-estimated.  That  this  species  of  regulation  is  one  which 
must  be,  if  established  at  all,  of  a  general  and  national  character. 
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and  cannot  be  safely  and  wisely  remitted  to  local  rules  and  local 
regnlatious,  we  think  is  clear  from  what  has  already  been  said. 
And  if  it  be  a  regulation  of  commerce,  as  we  think  we  have  de- 
monstrated it  is,  and  as  the  Illinois  court  concedes  it  to  be,  it  must 
be  of  that  national  character,  and  the  regulation  can  only  appro- 
priately exist  by  general  rules  and  principles,  which  demand  that 
It  should  be  done  by  the  Congress  of  the  United  States  under  the 
commerce  clause  of  the  Constitution. 

The  judgment  of  the  Supreme  Court  of  Illinois  is  therefore  re- 
versed, and  the  case  remanded  to  that  court  for  further  proceed- 
ings ia  conformity  with  this  opinion. 

Bradley,  J.,  dissenting. — The  Chief  Justice,  Mr.  Justice  Gray, 
and  myself  dissent  from  tlie  opinion  and  judgment  of  the  court  in 
this  case,  and  I  am  authorized  to  state  the  reasons  upon  which  our 
dissent  is  founded. 

The  Wabash,  St.  Louis  &  Pacific  R.  Co.,  an  Illinois  corporation, 
plaintiff  in  error,  was  sued  by  the  State  of  Illinois  to  recover  a  pen- 
alty for  the  breach  of  its  laws,  passed  "  to  prevent  extor-  faoia 
tion  and  unjust  discrimination  in  the  rates  charged  for  the  transpor- 
tation of  passengers  and  freight  on  railroads  in  Sie  State/'  The  law 
sued  on  was  originally  passed  in  1871,  and  revised  in  1873,  and  the 
material  portions  of  its  most  important  section  are  in  the  following 
words,  to  wit : 

^^  If  any  such  railroad  corporation  shall  charge,  collect,  or  receive 
for  the  transportation  of  any  passenger  or  freight  of  any  descrip- 
tion, upon  its  railroad,  for  any  distance,  within  this  State,  the  same 
or  a  greater  amount  of  toll  or  compensation  than  is  at  the  same  time 
charged,  collected,  or  received  for  the  transportation,  in  the  same 
direction,  of  any  passenger  or  like  quantity  of  freight,  of  the  same 
class,  over  a  greater  distance  of  the  same  railroad ;  ...  or  if  it 
shall  charge,  collect,  or  receive  from  any  person  or  persons,  for  the 
use  and  transportation  of  any  railroad  car  or  cars  upon  its  railroad, 
for  any  distance,  the  same  or  a  greater  amount  of  toll  or  compen- 
sation than  it  at  the  same  time  charged,  collected,  or  received  from 
any  other  person  or  persons,  for  the  use  and  transportation  of  any 
railroad  car  of  tlie  same  class  or  number,  for  a  like  purpose,  being 
transported  in  the  same  direction,  over  a  greater  distance  of  the 
same  railroad ;  ...  all  such  discriminating  rates,  charges,  collec- 
tions, or  receipts,  whether  made  directly  or  by  means  of  rebate, 
drawback,  or  other  shift  or  evasion,  shall  be  deemed  and  taken, 
against  any  such  railroad  corporation,  as  prima-foGie  evidence  of 
unjust  discrimination,  prohioited  by  the  provisions  of  this  act ; 
.  .  •  Provided,  however,  that  nothing  hei*ein  contained  shall  be  so 
construed  as  to  prevent  railroad  corporations  from  issuing  commuta- 
tion, excursion,  or  thousand-mile  tickets,  as  the  same  are  now 
issaed  by  such  corporations." 
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A  penalty  of  not  lees  than  $1000  and  not  more  than  $5000  for 
the  fii'st  offence  is  imposed  for  the  violation  of  the  law ;  and  it  was 
for  this  penalty  that  tlie  company  was  sued  in  the  Ford  County 
Circuit  Court. 

The  declaration  alleged,  in  substance,  that  the  company  charged 
certain  parties  fifteen  cents  per  hundred  pounds  forcarrymg  a  load 
of  freignt  from  Peoria,  in  tne  State  of  Illinois,  to  New  York,  109 
miles  of  the  distance  being  in  Illinois,  whilst  at  the  same  time  it 
charged  certain  other  parties  twenty-five  cents  per  hundred  pounds 
for  carrying  a  like  load  of  the  same  class  of  freight  from  Oilman, 
also  in  the  State  of  Illinois,  to  New  York,  23  miles  of  the  distance 
being  in  Illinois,  botir  places  being  on  the  line  of  the  rosCd.  This 
alle^tion  was  substantially  admitted,  and  judgment  was  finally 
rendered  in  favor  of  the  State,  and  was  sustained  by  the  Supreme 
Oourt  of  the  State,  to  which  the  pi*esent  writ  of  error  was  di- 
rected. 

The  main  point  insisted  on  bytherailway  company  in  its  defence 
was,  that  the  law  on  which  the  action  was  founded  is  unconstitu- 
tional in  its  application  to  their  case,  as  being  a  regulation  of  inter- 
state commerce.  They  also  contended  that  a  gross  charge  from 
Peoria  or  Oilman  to  New  York  was  no  evidence  of  any  particular 
charge  within  the  State  of  Illinois. 

The  construction  given  to  the  law  by  the  Supreme  Court  of 
Illinois  is  to  be  received  by  us,  on  a  writ  of  error  brought  for  the 
purpose  of  questioning  its  constitutionality.  That  construction  is 
clearly  exhibited  in  the  following  announcement  of  the  opinion  of 
that  court  when  the  case  was  brought  before  it  a  second  time. 
The  court  says : 

^^  We  see  no  reason  to  depart  from  the  conclusion  reached  in  this 
ijase  when  it  was  here  before.  (See  People  v.  W.,  St.  L.  &  P.  R. 
Co.,  104r  111.  476.)  But  to  avoia  misapprehension,  we  deem  it  de- 
sirable to  state  explicitly  that  we  disclaim  any  idea  that  Illinois 
has  authority  to  regulate  commerce  in  any  other  State.  We  under- 
stand and  simply  hold  that,  in  the  absence  of  anything  showing  to 
the  contrary,  a  single  and  entire  contract  to  carry  for  a  gross  sum 
from  Oilman,  in  this  State,  to  the  city  of  New  York,  implies  nec- 
essarily that  that  sum  is  charged  proportionately  for  the  carriage  on 
every  part  of  that  distance ;  and  that  a  single  and  entire  contract 
to  carry  for  a  gross  sum  from  Peoria,  in  this  State,  to  the  city  of 
New  York,  implies  the  same  thing;  and  tliat,  therefore,  when  it 
is  shown  that  tnere  is  charged  for  carriage  upon  the  same  line  less 
from  Peoria  to  New  York  fthe  greater  distance)  than  from  Oil- 
man to  New  York  (the  less  oistance),  and  nothing  is  shown  to  the 
effect  that  such  inequality  in  charge  is  all  for  carriage  entirely 
beyond  the  limits  of  this  State,  ^jmrnchfcKne  case  is  made  out  of 
unjust  discrimination  under  our  statute  occurring  within  this  State. 
We  hold  that  the  excess  in  the  charge  for  the  less  distance  pre- 
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snmablj  affects  every  part  of  the  line  of  carriage  between  Oilman 
and  the  State  line  proportionately  with  the  balance  of  the  line. 
The  indginent  is  aflSrmed."  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Illinois,  105  lU.  236 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  629. 

We  have  no  doubt  that  this  view  of  tTie  presumed  equal  distri- 
bution of  the  charge  to  every  part  of  the  route  is  cor-  pmbtoptioh  as 
rect.  If  one  tentn,  or  any  other  proportion,  of  the  Dw^uTroj?oI? 
whole  route  of  transportation  was  in  Illinois,  the  clear  caSSt**" 
presumption  is,  if  nothing  be  shown  to  the  couti-arv  (as  nothing 
was  shown),  that  the  like  proportion  of  the  whole  chai*ge  was  made 
for  the  transportation  in  tnat  State. 

The  principal  question  in  this  case,  therefore,  is  whether,  in  the 
absence  of  Congressional  legislation,  a  State  legislature  has  the 
power  to  regulate  the  charges  made  by  the  railroads  of  the  State 
for  transporting  goods  and  passengers  to  and  from  places  within 
the  State,  when  such  goods  or  passengers  are  brought  quutioh 
from,  or  carried  to,  points  without  the  State,  and  are,  »»^"^ 
therefore,  in  course  of  transportation  from  another  State  or  to 
another  State.  It  is  contended  that  as  such  transportation  is  com- 
merce between  or  among  different  States,  the  power  does  not  ex- 
ist. Tlie  majority  of  the  court  so  hold.  We  feel  obliged  to  dis- 
sent from  this  opinion.  We  think  that  the  State  does  not  lose  its 
power  to  regulate  the  charges  of  its  own  railroads  in  its  own  terri- 
tory simply  because  the  goods  or  persons  transported  have  been 
brought  from  or  are  destined  to  a  point  beyond  the  State  in  another 
State. 

The  case  before  us  is  not  embarrassed  by  any  allegation  of  a 
<^ntract  between  the  State  and  the  company ;  it  is  a  question  of 
the  power  to  regulate,  pure  and  simple.  The  State  has  never 
contracted  away  or  attempted  to  contract  away  this  power. 

It  is  also  unembarrassed  by  any  federal  legislation  on  the  subject. 
No  one  disputes  that  Congress  might,  if  it  saw  fit,  under  its  power 
to  regulate  commerce  among  the  several  States,  regulate  the  mat- 
ter under  consideration ;  but  it  has  not  done  so.  The  question 
rests  solely  and  entirely  upon  the  power  of  the  State,  when  unre- 
strained by  any  contract,  or  by  any  action  of  the  legislative  depart- 
ment of  the  iJnited  States.  Does  it  follow,  then,  that  because 
Congress  has  the  power  to  regulate  this  matter  (though  it  has  not 
exercised  that  power),  therefore  the  State  is  divested  of  all  power 
of  regulation  ?    That  is  the  question  before  us. 

We  had  supposed  that  this  question  was  concluded  by  the  previous 
decisions  of  this  court;  that  all  local  arrangements  and  jurisdictiohof 
regulations  respecting  highways,  turnpikes,  railroads,  \SSm  ^^o?br 
bridges,  canals,  ferries,  dams,  and  wharves,  within  the  '"""    '""" 


LOCAL     ATTAIRS 
WHICH      AfTBOT 


State,  their  construction  and  repair,  and  the  charges  to  SMmSaaB-Au 


THORRIBS. 


be  made  for  their  use,  though  materially  affecting  com- 
merce, both  internal  and  external,  and  thereby  incidentally  operat- 
M  A.  &  £.  R  Cas.— 8 
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ing  to  a  certain  extent  as  regulations  of  interstate  commerce,  were 
within  the  power  and  jurisdiction  of  the  several  States^  That  is 
still  our  opmion. 

It  is  almost  a  work  of  supererogation  to  refer  to  the  cases.  Thej 
are  legion.     A  few,  only,  will  be  selected  and  refen*ed  to. 

The  first  great  case  on  the  subject  was  that  of  Wilson  v.  The 
Blackbird  Creek  Co.,  2  Pet.  245,  where  the  State  of  Delawai'e  had 
authorized  a  dam  in  a  navigable  tide-water  creek  of  that  State, 
communicating  with  Delaware  Bay;  and  Chief  Justice  MarshalK 
delivering  the  unanimous  opinion  of  the  court,  said  :  ^'  The  value 
of  the  property  on  i^  b^nks  must  be  enhanced  by  excluding  the 
water  irom  the  marsh,  and  the  health  of  the  inhabitants  probably 
improved.  Measures  calculated  to  produce  these  objects,  provided 
they  do  not  come  into  collision  with  the  powers  of  the  general 
government,  are  undoubtedly  within  those  which  are  reserved  to 
tne  States.  But  the  measure  authorized  by  this  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those  who 
have  been  accustomed  to  use  it.  But  this  abridgment,  unless  it 
comes  in  conflict  with  the  Constitution  or  a  law  of  the  United 
States,  is  an  affair  between  the  government  of  Delaware  and  its 
citizens,  of  which  this  conrt  can  take  no  cognizance.  The  counsel 
for  the  plaintiff  in  error  insist  that  it  comes  in  conflict  with  the 
power  of  the  United  States  ^  to  i*egnlate  commerce  with  foreign 
nations  and  among  the  several  States.'  If  Congress  had  passed 
any  act  which  bore  upon  the  case,  any  act  in  execution  of  the 

gower  to  regulate  commerce,  the  obiect  of  which  was  to  control 
tate  legislation  over  those  small  navigable  creeks  into  which  the 
tide  flows,  and  which  abound  throughout  the  lower  country  of  the 
Middle  and  Southern  States,  we  should  feel  not  much  difficulty  in 
saying  that  a  State  law  coming  in  conflict  with  such  act  would  bo 
void..  But  Congress  has  passed  no  such  act.  The  repugnancy  of 
the  law  of  De1awai*e  to  the  Constitution  is  placed  entirely  on  itt 
repugnancy  to  the  power  to  regulate  commerce  with  foreign  nations 
and  among  tfie  several  States ;  a  power  which  has  not  been  so  ex- 
ercised as  to  affect  the  question.  We  do  not  think  the  act  em- 
powering the  Blackbird  Creek  Marsh  Co.  to  place  a  dam  across  the 
creek  can,  under  all  the  circumstances  of  the  case,  be  considered  as 
repugnant  to  the  power  to  regulate  commerce  in  its  dormant 
State,  or  as  being  in  conflict  with  any  law  passed  on  the  subject." 

This  case  was,  in  all  things,  affirmed  by  the  later  case  of  Gilman 
V.  City  of  Philadelohia,  8  Wall.  713.  The  legislature  of  PennsyU 
▼ania  authorized  tne  city  of  Philadelphia  to  erect  a  permanent 
bridge  across  the  Schuylkill  river  (a  navigable  water),  at  the  foot  of 
Chestnut  street.  It  was  sought  to  restrain  the  erection  of  thia 
bridge  on  the  same  grounds  which  had  been  urged  in  the  Blackbird 
Greek  case ;  but  the  Circuit  Court  of  the  United  States  refused  to 
interfere,  and  dismissed  a  bill  for  an  injunction.    The  deeision 
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was  sustaitied  by  this  court,  whicli  held  that  it  was  for  Congress  to 
determine  when  its  fall  power  to  regnlate  commerce  should  be 
brought  into  activity,  and  as  to  the  regulations  and  sanctions  which 
should  be  provided ;  and  that,  until  the  dormant  power  of  thecon- 
stitntion  is  awakened  and  made  effective  by  appropriate  legislation, 
the  reserved  power  of  the  States  is  plenary,  and  its  exercise  in 
good  faith  cannot  be  made  the  subject  of  review  by  this  court. 

These  principles  are  reaffirmed  in  the  still  more  recent  case 
of  Escanaba  Co.  v.  Chicago,  107  U.  S.  678.  In  that  case  the 
authorities  of  Chicago,  under  the  powers  conferred  upon  them  by 
the  legislature  of  Illinois,  regulated  the  times  for  opening  and 
closing  the  draws  in  the  bridges  crossing  the  Chicago  river,  so  as 
to  accommodate  the  local  travel  across  Uiem  at  certain  times,  and 
to  allow  the  paissage  of  vessels  at  others.  This  operated  as  a  regu- 
lation of  the  commerce  on  the  river,  inclnding  interstate  and 
foreign  as  well  as  domestic  commerce.  But  there  being  no  legis- 
lation of  Congress  to  the  contrary,  this  court  held  that  the  power 
was  constitutionally  exercised.  Commerce  was  affected;  com- 
merce was  even  incidentally  regulated ;  but  the  jurisdiction  of  the 
State,  and  of  the  city  acting  under  State  authority,  was  unhesita- 
tingly recognized  by  the  court.  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  said  :  ''  The  Chicago  river  and  its  branches 
must,  therefore,  be  deemed  navigable  waters  of  the  United  States, 
over  which  Congi'ess  under  its  commercial  power  may  exercise 
control  to  the  extent  necessary  to  protect,  preserve,  and  improve 
the  free  navigation.  But  the  States  have  full  power  to  regulate 
within  their  limits  matters  of  internal  police,  including  in  that 
general  designation  whatever  will  promote  the  peace,  comfort, 
convenience,  and  prosperity  of  tne  people.  Tliis  power  em- 
braces the  construction  of  roads,  canals,  and  bridges,  and  the  es- 
tablishment of  ferries,  and  it  can  generally  be  exercised  more  wisely 
by  the  States  than  by  a  distant  authority.  .  .  •  Nowhere  could  the 
power  to  control  the  bridges  in  that  city,  their  construction,  ^orm, 
and  strength,  and  the  size  of  their  draws,  and  the  manner  and 
times  of  using  them,  be  better  vested  than  with  the  State,  or  the 
authority  of  the  city  upon  whom  it  has  devolved  that  duty.  When 
its  power  is  exercised,  so  as  to  unnecessarily  obstruct  the  naviga- 
tion of  the  river  or  its  branches,  Congress  may  interfere  and  re- 
move the  obstruction.  .  .  .  But  until  Congress  acts  on  the  subject, 
the  power  of  the  State  over  bridges  across  its  navigable  streams  is 
plenary." 

The  doctrines  announced  in  these  cases  apply  not  only  to  dams 
in,  and  bridges  over,  navigable  streams,  but  to  all  str'nctnres  and 
appliances  in  a  State  which  may  incidentallv  interfere  with  com- 
merce, or  which  mav  be  erected  or  created  lor  the  furtherance  of 
commerce,  whether  oy  water  or  by  land.  It  is  matter  of  common 
Imowledge  that  from  the  beginning  of  the  government,  the  States 
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have  exercised  almost  exclnsiye  control  over  roads,  bridges,  ferries, 
wharves,  and  harbors.  No  one  has  doubted  their  right  to  do  so. 
It  is  recognized  in  the  great  case  of  Gibbons  v.  Ogden,  where  Chief 
Justice  Marshal],  after  ennmerating  some  of  the  powers  reserved 
to  the  States,  says :  '^  They  form  a  portion  of  that  immense  mass  of 
legislation  which  embraces  everything  within  the  territory  of  a 
State  not  surrendered  to  the  general  government ;  all  which  can 
be  most  advantageously  exercised  by  the  States  themselves.  lu- 
spectiop  laws,  quarantine  laws,  health  laws  of  every  description,  as 
well  as  laws  for  regulating  the  internal  commerce  of  a  State,  and 
those  which  respect  turnpike  roads,  ferries,  etc.,  are  componeDt 
parts  of  this  mass."  And  he  adds  (what  is  very  pertinent  to  this 
aiBcussion) :  '^  No  direct  gen^^l  power  over  these  objects  is  granted 
to  Congress ;  and,  consequently,  they  remain  subject  to  State  legis- 
lation. If  the  legislative  power  of  the  Union  can  reach  them,  it 
must  be  for  national  purposes ;  it  must  be  where  the  power  is  ex- 
pressly given  for  a  special  purpose,  or  is  clearly  incidental  to  some 
power  which  is  expressly  given." 

The  case  of  transportation  Co.  v.  Parkersburg,  107  U.  S.  691, 
related  to  wharves.  The  city  of  Parkersburg  had  built  certain 
wharves  for  the  accommodation  of  vessels,  principally  steamboats, 
navigating  the  Ohio  river.  The  Transportation  Co.,  being  the 
owner  of  sevei*al  steamboats  plying  on  that  river,  complained  of  the 
wharfage  charges  as  being  extortionate  and  an  unconstitutional  in- 
terference with  the  commerce  of  the  Ohio  river.  It  was  shown 
that  the  charges  were  imposed  by  authority  derived  from  the  State 
laws;  and  we  held  that  until  Congress  interfered,  the  charges  for 
wharfage  was  a  matter  of  State  law,  and  of  State  jurisdiction.  We 
then  said :  /^  Wharves,  levees,  and  landing  places  are  essential  to 
commerce  by  water,  no  less  than  a  navigable  cliannel  and  a  clear 
river/  But  they  are  attached  to  the  land  ;  they  are  private  prop- 
erty, real  estate ;  and  they  are  primarily,  at  least,  subject  to  the 
local  State  laws.  .  .  .  Until  Congress  has  acted,  the  courts  of  the 
United  States  cannot  assume  control  over  the  subject  as  a  matter 
of  federal  cognizance.     It  is  Congress,  and  not  the  judicial  de- 

i)artment,  to  which  the  Constitution  has  given  the  power  to  regu- 
ate  commerce  with  foreign  nations  and  among  the  several  States. 
The  courts  can  never  take  the  initiative  on  the  subject." 

There  is  a  class  of  subjects,  it  is  true,  pertaining  to  interstate 
and  foreign  commerce,  which  reqnii*e  general  and  uniform  rules 
for  the  wliole  country,  so  as  to  obviate  unjust  discriminations 
against  any  part,  and  in  respect  of  which  local  regulations  made 
8UBJBCT8  BB-  ^7  ^hc  Statcs  would  be  repugnant  to  the  power  vested 
ro2i"!iATio5At  in  Congress,  and,  therefore,  unconstitutional;  but 
MouLATioK.  there  are  other  subjects  of  local  character  and  interest 
which  not  only  admit  of,  but  are  generally  best  regulated  by.  State 
authority.    This  distinction  is  pointed  out  and  enforced  in  the 
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case  of  Oooley  v.  The  Port  Wardens  of  Philadelphia,  11  How. 
299.  In  that  case  it  was  held  the  pilotage  regulations  of  the  dif- 
ferent ports  of  the  country  belong  to  the  latter  class,  and  are  sus- 
ceptible of  State  regulation.  This  case  has  been  approved  in  sev- 
eral subsequent  decisions.  Oilman  v,  Philadelphia,  loH  sv^a: 
Orandall  v.  Nevada,  6  Wall.  35,  42 ;  Ikparte  McNeill,  13  Wall. 
236 ;  Osborne  v.  Mobile,  16  Wall.  482 ;  Railroad  Co.  v.  Fuller,  17 
Wall.  569 ;  The  Lotta wanna,  21  Wall.  581,  582 ;  Packet  Co.  v. 
Keokuk,  95  U.  S.  88;  Pound  v.  Turk,  lb.  462 ;  Hall  v.  De  Ouir, 
lb.  488  ;  Wilson  v.  McNamee,  102  U.  S.  575  ;  Mobile  v.  Kimball, 
lb.  698 ;  Packet  Co.  v.  Oatlettsburg,  105  U.  S.  562. 

It  is  hardly  necessary  to  argue  that,  in  reference  to  this  rule, 
railroads,  canals,  turnpikes,  bridges,  ferries,  and  wharves  belong  to 
the  category  of  local  subjects,  local  means,  and  local  aids  of  com- 
mercial intercourse.     Congress  may  establish  national  „ 

«  -11.1  ••  1  i<*   Raiuioads     as 

roads,  canals,  and  brid£ces,  it  is  true ;  but  we  speak  of  looll  su&ncrs 
those  (hitherto  the  most  part)  which  are  constructed 
and  established  under  State  authority ;  and  in  reference  to  these, 
it  seems  to  us  very  clear  that,  in  the  absence  of  congressional  leg- 
islation to  the  contrary,  they  are  not  only  susceptible  of  State  reg- 
ulation, but  properly  amenable  to  it,  irrespective  of  other  consid- 
erations to  wuicti  we  shall  refer. 

The  highways  in  a  State  are  the  highways  of  the  State.  Con- 
venient ways  and  means  of  intercommunication  are  the  first 
evidence  of  the  civilization  of  a  people.  The  highways  of  a 
country  are  not  of  private  but  of  public  institution  and  regulation. 
In  modern  times,  it  is  true,  government  is  in  the  habit,  in  some 
countries,  of  letting  out  the  construction  of  important  highways, 
requiring  a  large  expenditure  of  capital,  to  agents,  generally 
corporate  bodies  created  for  the  purpose,  and  giving  to  tnem  the 
right  of  taxing  those  who  travel  or  transport  goods  thereon,  as  a 
means  of  obtaining  compensation  for  their  outlay.  But  a  superin- 
tending power  over  the  nighways,  and  the  charges  imposed  upon 
the  public  for  their  use,  always  remains  in  the  government.  This 
is  not  only  its  indefeasible  right,  but  is  necessary  for  the  protection 
of  the  people  against  extortion  and  abuse.  These  positions  we 
deem  to  be  incontrovertible.  Indeed,  they  are  adiudged  law  in 
the  decisions  of  this  court.  Bailroads  and  railroad  corporations 
are  in  this  category. 

Now,  since  every  railroad  maybe,  and  generally  is,  a  medium  of 
transportation  for  interstate  commerce,  and  affects  that  commerce  ; 
and  since  the  charges  of  fare  and  freight  for  such  transportation 
affect  and  incidentally  regulate  that  commerce ;  and  since  the  rail- 
road could  not  be  built,  and  the  charges  upon  it  could  not  be 
exacted,  without  authority  from  the  State,  it  follows  as  a  necessary 
consequence  that  the  State,  in  the  exercise  of  its  undoubted  func- 
tions and  sovereignty,  does,  in  the  establishment  and  regulation  of 
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railroads,  to  a  certain  and  a  very  material  extent,  not  only  do  that 
which  affects  but  incidentally  regulates  commerce.  It  does  so  by 
the  very  act  of  authorizing  the  construction  of  railroads  and  the 
collection  of  fares  and  freights  thereon.  Ko  one  doubts  its  powers 
to  do  this.  The  very  bemg  of  the  plaintiffs  in  error,  the  very 
existence  of  their  railroad,  the  very  power  they  exercise  of  charg- 
ing fares  and  freights,  are  all  derived  from  the  State.  And  yet, 
according  to  the  argument  of  the  plaintiffs  in  error,  pui*sned  to  its 
legitimate  consequences,  the  act  of  the  State  in  doing  all  this 
ought  to  be  regarded  as  null  and  void  because  it  operates  as  a 
regulation  of  commerce  among  the  States.  Kot  only  does  the 
right  to  charge  fares  and  fi'eiglita  at  all  come  to  a  railroad  com- 
pany from  the  grant  of  the  State,  but  the  amount  of  such  charges 
IS  also  regulated  by  the  State  law,  either  by  the  charter  of  flie 
company  or  by  legislative  regulations,  or  by  the  general  law  that 
the  charges  shall  be  reasonable ;  and  that  is  State  law,  and  not 
United  States  law.  Where  else  but  from  the  laws  of  the  State 
does  the  railroad  company  get  its  right  to  charge  any  fares  or 
freight  at  all  ?  And  smce  its  being,  its  f mnchiscs,  its  powers,  its 
road,  its  right  to  charge,  all  come  from  the  State,  and  are  the 
creation  of  State  law,  how  can  it  be  contended  that  the  State  has 
no  power  of  regulation  over  those  charges,  and  over  the  conduct 
of  the  company  in  the  transaction  of  its  business  whilst  acting 
within  the  State  and  using  its  railroad  lying  within  the  bounds  of 
the  State?  Omne  ina^ua  continet  in  se  minus.  If  the  State 
created  the  company  and  its  franchises,  it  surely  may  make  regula- 
tions as  to  the  manner  of  using  them. 

It  is  evident  from  what  has  been  said  that  the  dealing  of  a 
State  with  a  railroad  corporation  of  its  own  creation,  in  authoriz- 
ing  the  construction  and  maintenance  of  its  road  and  the  charge 
of  fares  and  freights  thereon,  is,  in  its  purpose,  a  matter  entirely 
aside  from  that  kind  of  regulation  of  commerce  which  is  obnoxious 
to  the  provisions  of  the  constitution.  There  is  not  a  particle  qt 
doubt  that  it  was  the  right  of  the  State  to  prescribe  the  route  of 
the  plaintiff's  road — it  might  be  in  a  direction  north  and  south,  or 
east  and  west;  it  might  be  by  one  town,  or  by  a  different  town  ; 
it  was  its  right  to  prescribe  how  the  road  should  be  built,  what 
means  of  locomotion  should  be  used  on  it,  how  fast  the  trains 
might  run,  at  what  stations  they  should  stop.  It  was  its  right  to 
prescribe  its  charges,  and  to  declare  that  they  should  be  uniform, 
or,  if  not  uniform,  how  otherwise :  this  certainly  was  the  right  of 
tlie  State  at  the  inception  of  the  charter,  and  every  one  of  these 
things  would  most  materially  affect  commerce,  not  only  internal 
but  external ;  and  yet  not  one  of  them  would  be  repugnant  to  the 
power  of  Congress  to  regulate  commerce  within  the  meaning  of 
the  constitution. 

Suppose  the  original  charter  of  the  railroad  company  in  this 
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case  had  contained  procisely  the  provision  against  discriminating 
charges  which  is  contained  in  the  general  law  now  complained  of, 
oonld  the  company  disregard  the  conditionis  of  its  charter,  and  defy 
the  authority  of  the  State  ?  We  think  it  clear  that  it  coald  not. 
Bat  if  the  State  had  the  power  to  impose  such  a  condition  in  the 
original  charter,  it  must  have  the  same  power  at  any  time  after- 
wards ;  for  the  exercise  of  the  power  in  the  original  grant  would 
be  just  as  repugnant  to  the  constitution,  and  no  moi*e,  as  the 
exercise  of  it  at  a  subsequent  period.  The  regulation  of  charges 
is  just  as  unconstitutional  in  a  cnarter  as  in  a  genei'al  law. 

To  sum  up  the  matter  in  a  word :  we  hold  it  to  be  a  sound 
proposition  of  law,  that  the  making  of  railroads  and  regulating  the 
charges  for  their  use  is  not  such  a  regulation  of  commerce  as  to  be 
in  the  remotest  degree  repugnant  to  any  power  given  to  Congress 
by  the  constitution,  so  long  as  that  power  is  dormant,  and  has  not 
been  exercised  by  Congress.  They  affect  commerce,  they  inciden- 
tally regulate  it ;  but  they  are  acts  in  relation  to  the  subject  which 
the  State  has  a  perfect  right  to  do,  subject,  always,  to  the  control- 
ling power  of  Congross  over  the  regulation  of  commerce  when 
Congress  sees  fit  to  act. ' 

It  is  only  for  the  sake  of  convenience  that  the  State  lets  out  its 
railroads  to  private  corporations.  It  might  construct  them  itself. 
Suppose  it  liad  done  so  in  this  case  :  could  not  the  State  have  in- 
Btitnted  such  rates  of  freight  and  fare  as  it  pleased  ?  Certainly  it 
could.  It  might  have  made  them  uniform,  as  the  present  Jaw- 
requires  them  to  be,  or  it  might  have  made  them  discriminative 
between  different  places,  and  no  one  could  have  called  it  to  ac- 
count. Instructions  in  the  form  of  laws,  or  in  the  form  of  orders 
made  by  a  State  board,  might  have  been  given  to  the  superintend- 
ents of  the  road,  acting  in  behalf  of  the  State,  to  adopt  the  one 
course  or  the  other.  Could  the  agents  of  the  State,  acting  under 
such  instructions,  have  been  interfered  with  by  the  judicial 
department  on  the  ground  of  unconstitutionality?  Certainly  not ; 
certainly  not,  unless  discriminations  were  made  to  the  prejudice 
of  the  citizens  of  other  States,  or  of  the  products  of  other  States. 

The  State  of  New  York  built  and  owns  the  Erie  canal.  Did 
«ny  court  ever  attempt  to.  control  that  State  in  its. regulation  of 
tolls  on  the  canal,  even  though  made  for  the  purpose  of  affecting 
the  relative  movement  of  goods  on  the  canal  and  the  railroads  of 
the  State?  We  presume  that  no  such  attempt  was  ever  made,  or 
would  be  successful  if  made. 

It  is  true,  and  this  we  concede,  that  if  the  laws  of  a  State  dis- 
criminate adversely  to  the  citizens  or  products  of  other  States, 
whether  the  railroads  belong  to  the  State  or  to  private  discwwkativ* 
corporations,  the  courts  might  interfere  on  the  ground  noS  ^^^^ 
of  the  repugnancy  of  such  regulations  to  that  freedom  of  com- 
merce which  Congress  by  its  non-action  on  the  subject  has  indicated 
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fihall  exist.  This  has  been  frequently  decided.  Welton  t^.  Mis- 
souri, 91  U.  S.  282 ;  Brown  v.  Houston,  114  U.  S.  622,  631,  and 
cases  there  cited.  But  no  such  discrimination  is  made  by  the  law 
in  Question. 

We  also  concede  that  any  taxes,  duties,  or  impositions  upon 
interstate  commerce  (that  is,  upon  the  commerce  itself)  carried 
STATKTAXATioir  ou  OYOT  the  railroads  of  the  State  would  interfere  with 
coacacKRCB-DiB.  the  freedom  of  such  commerce,  and  would  be  repug- 
OS8TSD.  nant  to  the  presumed  intention  of  Consrress.     This  has 

frequently  been  decided.  Crandall  v.  Nevada,  6  "Wall.  35;  State 
Freight  Tax  Cases,  16  Wall.  232;  Coe  v.  Erroll,  116  U.  S.  517; 
and  the  authorities  cited  in  the  latter  case.  But  the  present  is  not 
a  case  of  that  kind,  and  has  no  semblance  of  likeness  to  it.  All 
such  discriminations,  taxes,  duties,  and  impositions  are  direct  regu- 
lations and  burdens  upon  the  commerce  itself,  and  come  fairly 
within  the  exclusive  prerogatives  of  Congress. 

The  distinction  between  such  burdens  and  charges  for  service- 
rendered  is  well  explained  in  the  case  of  The  Gloucester  Ferry 
Co.  V.  Fennsvlvania,  114  U.  S.  196,  217;  13  Am.  &  Eng.  Corp. 
Cas.  365,  where  Mr.  Justice  Field,  delivering  the  unanimous 
opinion  of  the  court,  in  relation  to  ferries,  says:  '*•  It  is  true  that, 
from  the  earliest  period  in  the  history  of  the  government,  the 
States  have  authorized  and  regulated  ferries,  not  only  over  watei'S 
entirely  within  their  limits,  but  over  watera  separating  them  ;  and 
it  may  be  conceded  that  in  many  respects  the  States  can  more 
advantageously  manage  such  interstate  ferries  than  the  general 
government;  and  that  the  privilege  of  keeping  a  ferry,  with  a 
right  to  take  toll  for  passengers  and  freight,  is  a  franchise  grant- 
able  by  the  State,  to  be  exercised  within  such  limits  and  under 
sucli  regulations  as  may  be  re(juired  for  the  safety,  comfort,  and 
convenience  of  the  public.  Still,  the  fact  remains  that  such  a  fer- 
ry is  a  means,  and  a  necessary  means,  of  commercial  intercourse 
between  the  States  bordering  on  their  dividing  waters,  and  it 
must,  therefore,  be  conducted  without  the  imposition  by  the  States 
of  taxes  or  other  burdens  upon  the  commerce  between  them* 
Freedom  from  such  impositions  does  not,  of  course,  imply  exemp- 
tion from  reasonable  charges,  as  compensation  for  the  carriage  of 
persons,  in  the  way  of  tolls  or  fares,  or  from  the  ordinary  taxation 
to  which  other  property  is  subjected,  any  more  than  like  freedom 
of  transportation  on  land  implies  such  exemption.  Reasonable 
charges  for  the  use  of  property,  either  on  water  or  land,  are  not  an 
interference  with  the  freedom  of  transportation  between  the  States 
secured  under  the  commercial  power  of  Congress.  .  .  .  That 
freedom  implies  exemption  from  other  charges  than  such  as  are 
imposed  by  way  of  compensation  for  the  use  of  the  property  em- 
ployed, or  for  the  facilities  afforded  for  its  use,  or  as  ordinary 
taxes  upon  the  value  of  property." 
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This  subject  in  many  of  its  aspects  was  considered  by  this  court 
in  the  case  of  Baltimore  &  Ohio  R.  Co.  v.  Maryland,  21  Wall. 
456.  In  that  case,  in  a  charter  for  constructing  and  operating  a 
railroad  from  Baltimore  to  Washington,  authority  was  given  to  the 
company  to  charge  two  dollars  and  a  half  for  each  passenger,  and 
it  was  stipulated  that  the  company  should  pay  to  the  State  one 
fifth  of  the  whole  amount  feceived  for  the  transportation  of  pas- 
sengers on  the  road.  The  company  sued  for  a  return  of  the  sums 
faid  on  this  account,  as  being  exacted  by  an  unconstitutional  law. 
t  was  insisted  that  the  reservation  was  equivalent  to  the  imposi- 
tion of  a  tax  on  passengers,  and,  therefore,  a  restriction  of  free  in- 
tercourse and  traffic  between  different  States — much  of  the  travel 
being  that  of  passengers  coming  from  or  going  to  other  States.. 
The  argument  that  the  reservation  of  one -fiffli  of  the  passage 
money  necessitated  an  increased  charge  upon  the  passenger  was- 
met  by  this  court  as  follows:  '^Had  the  State  built  the  road  in 
question,  it  might  to  this  day  have  charged  two*  dollars  and  fifty 
cents  for  carrying  a  passenger  between  Baltimore  and  Washington. 
So  might  the  raitroad  company  under  authority  from  the  State,  if 
it  saw  fit  to  do  so.  This  unlimited  right  of  the  State  to  charge,  or 
to  authorize  others  to  charge,  toll,  freight,  or  fare,  for  transportation 
on  its  roads,  canals,  and  railroads,  arises  from  the  simple  fact  that 
they  are  its  own  works,  or  constructed  under  its  authority.  It 
gives  them  being.  It  has  a  right  to  exact  compensation  for  their 
use.  It  has  a  discretion  as  to  the  amount  of  that  compensation. 
That  discretion  is  a  legislative,  a  sovereign  discretion,  and  in  its 
very  nature  is  unrestricted  and  uncontrolled.  .  .  .  The  exercise  of 
this  power  on  the  part  of  a  State  is  very  different  from  the  imposi- 
tion of  a  tax  or  duty  upon  the  movements  or  operations  of  com- 
merce between  the  States..  Such  an  imposition,  whether  relating 
to  persons  or  goods,  we  have  decided  the  States  cannot  make,  be- 
cause it  woula  be  a  regulation  of  commerce  between  the  States  in 
a  matter  in  which  uniformity  is  essential  to  the  rights  of  all,  and^ 
therefore,  requiring  the  exclusive  legislation  of  Congress.  Cran- 
dall  V.  Nevadia,  6  Wall.  42;  State  Freight  Tax  Cases,  16  lb.  232, 
279.  It  is  a  tax  because  of  the  transportation,  and  is,  therefore^ 
virtually  a  tax  on  the  transportation,  and  not  in  any  sense  a  com- 
pensation therefor,  or  for  the  franchise  enjoyed  by  the  corporation 
that  performs  it.  .  .  .  The  question  is  practically  reduced  to  this  : 
What  amounts  to  a  regulation  of  commerce  between  the  States  ? 
This  is  often  difficult  to  determine.  In  view,  however,  of  the  very 
plenary  powers  which  a  State  has  always  been  conceded  to  have 
over  its  own  territory,  its  highways,  it  franchises,  and  its  corpora- 
tions, we  cannot  regard  the  stipulation  in  question  as  amounting 
to  either  of  these  unconstitutional  acts.  It  is  not  within  the  cate- 
gory of  such  acts.  It  may  incidentally  affect  transportation,  it  ia 
true ;  but  so  does  every  burden  or  tax  imposed  on  corporations  or 
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pcTBons  engaged  in  that  bnainess.  Snch  bardens,  however,  are 
imposed  dtverao  mtuMj  and  in  the  exercise  of  an  audonbted 
power." 

Bat  it  is  needless  to  multiply  citations  which  establish  or  recog- 
nize the  principles  which  ^vern  the  present  case.  The  verj  point 
in  qnestion  has  been  alreaay  expressly  decided  by  this  court.  W-^ 
refer  to  the  case  of  Feik  v.  The  Chica^  &  Northwestern  R.  Co., 
94  U.  S.  164.  That  was  a  bill  filed  by  the  bondholders  of  the  com- 
pany to  restrain  the  Railroad  Commissioners  of  Wisconsin  from 
enforcing  a  law  of  that  State  limiting  tlie  rate  of  charges  for  trans- 
porting passengers  and  freights  on  the  railroads  of  the  State.  The 
bill,  amongst  other  things,  complained  that  the  classes  of  freight 
established  by  section  3  of  the  act  were  different  from  those  estab- 
lished by  the  laws  of  Illinois,  Iowa,  and  Minnesota,  for  the 
transportation  of  freight  upon  the  i-ailroads  of  the  same  company 
in  those  States,  and  rendered  it  practically  impossible  to  carry  on 
the  business  of  transporting  freight  from  Wisconsin  to  either  of 
those  States ;  and  that  the  18th  section  (limiting  the  i*ates^  was  a 
regulation  of  interstate  commerce.  The  act  excepted  irom  its 
operation  the  case  of  freight  or  passengere  carried  from  one  State 
to  another  State  entirely  througn  or  across  the  State  of  Wisconsin, 
t  It  did  operate  on  freight  and  passens^ers  carried  from  another  State 
to  any  point  within  the  State  of  Wisconsin,  or  from  any  such 
point  to  another  State.  The  Chief  Justice,  in  delivering  the  opin- 
ion of  court,  states  the  precise  question  to  be  decided,  as  follows : 
*'  These  suits  present  the  single  question  of  the  power  of  the  legis- 
lature  of  Wisconsin  to  provide  by  law  for  a  maximum  of  charge 
by  the  Chicago  &  Nortii western  R.  Co.  for  fare  and  freight  upon 
the  transportation  of  persons  and  property  carried  within  tlie  State, 
or  taken  up  outside  the  State  and  brought  within  it,  or  taken  up 
inside  and  carried  without."  He  then,  after  disposing  of  certain 
other  questions  relating  to  the  consolidation  of  the  compan}'  with 
an  Illinois  company,  disposes  of  the  main  question  as  follows: 
*'  As  to  the  effect  of  the  statute  as  a  regulation  of  interstate  com- 
merce. The  law  is  coniSned  to  State  commerce,  or  such  interstate 
commerce  as  directly  affects  the  people  of  Wisconsin.  Until  Con- 
gress acts  in  reference  to  the  relations  of  this  company  to  inter- 
state commerce,  it  is  certainly  within  the  power  of  Wisconsin  to 
res^ulate  its  fares,  etc.,  so  far  as  they  are  of  domestic  concern. 
With  the  people  of  Wisconsin  this  company  has  domestic  relations. 
Incidentally  these  may  reach  beyond  the  State.  But  certainly 
until  Congress  undertakes  to  legislate  for  those  who  are  without 
the  State,  Wisconsin  may  provide  for  those  within,  even  though  it 
may  indirectly  effect  those  without."  The  law  was  sustained,  and 
the  bill  of  complaint  was  dismissed. 

We  do  not  see  how  this  case  can  be  distinguished  from  that  now 
rnder  consideration.      The  fact  that  in  Peik's  case  thei*e  was  a 
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claasification  of  freiffhts  and  a  limitation  of  charges,  and  jn  the 
present  case  a  prohibition  of  discrimination  in  the  charges,  is  a  dis- 
tinction without  a  difference.  The  opinion  is  brief,  it  is  true,  but 
all  the  principles  involved  in  it  were  so  fully  discussed  in  the  cases 
immediately  preceding,  beginning  with  that  of  Munn  v.  Illinois 
that  no  extended  discussion  of  Peik's  case  was  deemed  necessary. 
All  the  justices  who  concurred  in  the  opinion  were  entirely  satis- 
fied with  it.  The  cases  were  all  argued  at  the  same  time,  or  in 
reference  to  each  other,  and  were  considered  together.  But  there 
stands  the  judgment  of  the  court,  and,  in  our  apprehension,  the 
judgment  in  the  present  case  is  directly  opposed  to  it. 

We  have  omitted  to  cite  a  number  of  cases  corroborating  the 
views  we  have  expressed.  The  case  of  Taxes  on  Railroad  Gross 
Receipts,  15  Wall.  284,  is  weighted  with  arguments  and  consider- 
ations in  this  direction.  We  would  also  refer  to  the  cases  of 
Osborne  v.  Mobile,  16  Wall.  422 ;  Railroad  Co.  v.  Fuller,  17  Wall. 
560  ;  Railroad  Commission  Cases,  116  U.  S.  307,  334,  335. 

It  is  supposed  that  the  decision  in  Hall  v.  De  Cuir,  95  IT.  S. 
485,  supports  the  contention  of  the  plaintiffs  in  error.  hallv.dbcuib 
We  think  not.  What  was  that  case  ?  A  statute  of  co»«dw«d. 
Louisiana,  as  construed  by  its  courts,  prohibited  those  engaged  in 
the  business  of  carrying  passengers,  in  that  State  (including  those 
engaged  in  interstate  commerce),  from  making  any  discrimination 
on  account  of  race  or  color  in  the  use  of  the  accommodations  of 
their  conveyances — ^a  direct  regulation  of  commerce,  and  within 
the  reason  of  the  tax  cases  before  referred  to.  A  steamer  which 
regularly  plied  between  New  Orleans  and  Vicksburg  had  a  cabin 
specially  set  apart  for  white  pei^sons,  and  De  Cuir,  a  colored  pei*- 
son,  being  refused  admission  to  that  cabin,  sued  for  damages.  We 
held  that  the  law  (as  above  suggested)  was  a  direct  regulation  of 
commerce  and  a  burden  upon  it.  It  compelled  the  steamboat  pro- 
prietor to  place  colored  peraons  travelling  from  one  place  to  an- 
other in  Louisiana  in  the  cabin  set  apart  for  white  persons,  many 
of  whom  were  bound  to  another  State  ;  and,  therefore,  in  its  oper- 
ation was  a  regulation  of  interstate  commerce.  It  was  against  the 
rule  that,  in  the  absence  of  action  by  Congress,  commerce  must 
remain  free  and  untrammelled.  By  that  rule  the  proprietor  of  the 
vessel  was  at  liberty  to  adopt  such  reasonable  rules  and  regulations 
for  the  disposition  and  comfort  of  passengers  upon  his  boat,  while 
pureuing  its  voyage,  as  seemed  to  him  most  for  the  interest  of  all 
concerned.  The  statute  took  away  from  him  this  power  so  long, 
as  he  was  within  Louisiana.  We  especially  distinguished  the  case 
fromthose  of  Munn  v.  Illinois,  Peik  v.  Railroad  Co.,  and  the  cog- 
nate cases,  as  belonging  to  a  diffei^nt  category,  and  governed  by 
different  considerations ;  and  the  difference  between  them  seems 
to  us  very  apparent. 

The  Chief  Justice,  in  delivering  the  opinion  of  the  court,  said  : 
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"  There  can  be  no  doubt  but  that  exclusive  power  has  been  con- 
ferred upon  Congress  in  respect  to  the  regulation  of  comtnei'ce 
among  tne  several  States.  The  diflSculty  has  never  been  as  to  the 
existence  of  this  power,  but  as  to  what  is  to  deemed  an  encroach- 
ment upon  it ;  for,  as  has  been  often  said,  ^  legislation  may  in  a 
great  variety  of  ways  affect  commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it  within  the  meaning  of  the 
constitution.'  ^Sherlock  v.  Ailing,  93  U.  S.  103;  State  Tax  on 
Railway  Gross  "Receipts,  15  Wall.  284.  Thus,  in  Munn  v,  Illinois, 
94  U.  S.  113,  it  was  decided  that  a  State  might  regulate  the  charges 
of  public  warehouses,  and,  in  Chicago,  S.  &  Quincy  R.  Co.  v^ 
Iowa,  lb.  155,  of  railroads  situate  entirely  within  the  State,  even 
though  those  engaged  in  commerce  among  the  States  might  some- 
times use  the  warehouses  or  the  railroads  in  the  prosecution  of  their 
business."  After  referring  to  the  cases  of  dams  and  bridges  over 
navifl^able  waters,  and  of  turnpikes  and  ferries,  the  Chief  Justice 
continued  :  "By  such  statutes  the  States  regulate,  as  a  matter  of 
domestic  concern,  the  instruments  of  commerce  situated  wholly 
within  their  own  jurisdictions,  and  over  which  they  have  exclusive 
governmental  control,  except  when  employed  in  interstate  com- 
merce. As  they  can  only  be  used  in  the  State,  their  regula- 
tion for  all  purposes  may  properly  be  assumed  l)y  the  State,  until 
Congress  acts  in  reference  to  their  foreign  or  interstate  relations. 
When  Congress  does  act,  the  State  laws  are  supei-seded  only  to  the 
extent  that  they  affect  commerce  outside  the  State  as  it  comes 
within  the  State."  He  then  added  :  "  But  we  think  it  may  safely 
be  said  that  State  legislation  which  seeks  to  impose  a  direct  burden 
upon  interstate  commeace,  orto  interfere  directly  withi  ts  freedom, 
does  encroach  upon  the  exclusive  power  of  Congress.  The  statute 
now  under  consideration,  in  our  opinion,  occupies  that  position.  It 
does  not  act  upon  the  business  through  the  local  instruments  to  be 
employed  after  coming  within  the  State,  but  directly  upon  the  busi- 
ness as  it  comes  into  the  State  from  without,  or  goes  out  from 
within."  The  distinction  here  taken  seems  to  us  sound  and  to  dis- 
guish  the  present  case  from  that  of  De  Cuir.  In  the  Peik  case, 
and  others  of  like  character,  the  State  regulated  the  chai'ges  made 
upon  an  instrument  of  commerce  (a  railroad),  situated  within  the 
State  and  under  its  jurisdiction — such  charges  being  made  by  virtue 
of  the  State's  authority ;  in  the  De  Cuir  case  it  attempted,  as  the 
law  operated,  to  regulate  the  manner  of  carrying  passengers  on  an 
instrument  of  commerce  having  no  fixed  location,  but  plying  on 
navigable  waters  within  and  without  the  State ;  in  other  words,  it 
attempted  to  regulate  interstate  commerce  itself,  directly,  in  a 
matter  in  which  it  had  no  special  prerogative  to  legislate. 

Other  cases  are  referred  to  by  the  plaintiffs  in  error  in  support 
of  their  contention ;  but  we  think  that  no  case  can  be  found  which 
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is  not  clearly  dietingnisbable  from  the  present  on  some  or  one  of 
the  grounds  already  referred  to. 

Tne  inconvenience  which  it  has  been  supposed  in  argument 
would  follow  from  the  execution  of  the  laws  of  Illinois,  we  think 
have  been  greatly  exaggerated.  But  if  it  should  be  found  to  present 
any  real  dilBcnlty  in  the  modes  of  transacting  business  on  tnrough 
lines,  it  is  always  in  the  power  of  Congress  to  make  snch  reasonable 
regulations  as  the  interests  of  interstate  commerce  may  demand, 
without  denuding  the  States  of  their  just  powera  over  their  own 
roads  and  their  own  corporations. 

Regulation  of  Interstate  Commerce.— This  subject  has  been  so  thoroughly 
annotated  in  former  volumes  of  this  series  of  reports  that  it  is  deemed  un- 
necessary to  go  over  the  ground  again  at  present;  See  the  foUowing  cases 
and  notes  thereto:  Wabash,  etc.,  R.  Go.  v.  People,  12  Am.  &  Eng.  R.R.  Gas. 
10;  Chicago,  etc.,  R  Go.  e.  Pierson,  13  lb.  156;  Chicago,  etc.,  R.  Co.  e. 
People,  13  lb.  42;  Louisville,  etc.,  R.  Co.  e.  Commrs.  16  lb.  1;  Eaeiser  v, 
111.  Cent.  R.  Co.,  16  lb.  40;  IHinois  Gent.  R.  Go.  «.  Stone,  18  lb.  416;  Hardy 
V,  Atchison,  etc.,  R.  Co.,  18  lb.  482;  Wells,  Fargo  &  Co.  d.  Northern  Pac. 
R.  Co.,  18  lb.  440;  State  v,  Baltimore,  etc.,  R.  Co.,  18  lb.  466;  Boardman«. 
Lake  Shore,  etc.,  R.  Co.,  4  lb.  265;  Carton  e.  Illinois  Cent.  R.  Co.,  6  lb.  805; 
People  e.  Wabash,  etc.,  R.  Co.,  7  lb.  628;  Rae  v.  Grand  Trunk  R.  Co.,  9  lb. 
470;  Stone  v.  New  Orleans,  etc.,  R.  Co.,  28  lb.  606;  Fargo  e.  Auditor  Gen'l, 
22  lb.  216;  R.  R  Commrs.  v.  Yazoo,  etc.,  R  Co.  21  lb.  6.  See  also  cases 
following. 


Bailboad  Commibsionebs 

V. 

Bailboad  Co. 

(22  South  Garolina,  220.) 

.This  court  can  make  no  original  decision  upon  a  point  not  ruled  upon  be- 
low. 

Whether  the  statutes  gave  to  the  Railroad  Commissioners  the  right  to  reg- 
ulate charges  to  points  outside  of  this  State  is  a  question  of  jurisdiction 
which  may  be  raised  at  any  time. 

The  general  railroad  law  of  this  State  was  intended  to  confer  upon  the 
Bailrofld  Commissioners  the  right  to  regulate  freight  upon  all  railroads  where 
any  part  thereof  was  within  this  State,  and  to  all  stations  on  those  roads,  in- 
cluding stations  outside  of  the  State. 

The  power  to  regulate  commerce  among  the  States  is  given  exclusively  to 
Congress;  the  transportation  of  freight  or  the  subject  of  commerce  is  a  con- 
stituent part  of  commerce  itself;  the  transportation  of  passengei^  or  mer- 
chandise through  a  State,  or  from  one  State  to  another,  is  commerce  amonff 
the  States,  and  exclusively  within  the  control  of  Congress;  but,  as  a  general 
rule,  each  State  may  control,  as  a  matter  of  domestic  concern,  all  the  rail- 
roads and  other  things,  proper  subjects  of  public  control,  which  are  located 


80  RAILROAD  OOHMISSIONSKS  V.   RAILROAD   00. 

eotirelj  within  the  borders  of  the  State,  although  such  regulating  control 
may  affect  incidentally  general  interstate  commerce,  with  which  the  subject 
may  connect. 

Transportation  of  merchandise  through  a  State,  or  from  one  State  to  an- 
other, although  the  carriage  may  be  continuous,  is  interstate  commerce,  and 
beyond  the  control  of  the  State,  even  where  Congress  has  taken  no  action 
uppn  the  subject. 

Any  regulation  of  freights  for  the  transportation  from  Columbia  in  this 
State  to  points  in  the  State  of  North  Carolina,  by  the  statutes  of  the  State, 
is  beyond  the  power  of  the  State,  because  of  its  being  an  invasion  of  the 
power  exclusively  vested  in  Congress  by  the  constitution  of  the  United 
States. 

The  facts  appear  in  the  opinion. 
Tl»e  Attorney' General  for  appellants. 

J.  H.  Rum  contra. 

* 

MoGowAN,  J. — In  obedience  to  tlie  provisions  of  the  general 
railroad  law  of  the  State,  from  section  1413  to  1561,  General  Stat- 
utes, the  president  of  the  Charlotte,  Columbia  &  Augusta  E.  Co. 
submittea  to  the  railroad  commissioners  a  freight  tariff,  in  which 
pactb.  were  set  down  rates  on  the  transportation  of  fertilizer 

between  Columbia,  South  Carolina,  and  Crowder's  Creek  and  other 
stations  in  the  State  of  North  Carolina,  on  the  Chester  &  Lenoir 
E.,  which  was  operated  by  the  defendant  corporation.  The  com- 
missioners objected  to  the  freights  for  transporting  the  fertilizers 
aforesaid,  and,  after  sriving  opportunity,  as  required  by  the  defend- 
ant corporation,  to  be  lieard,  rendered  the  following  decision:  "  That 
the  items  of  charges  in  the  said  schedule  hereinbefore  set  forth  aro 
in  violation  of  the  law  (General  Statutes,  §  1442)  forbidding  any 
railroad  company  to  charge  or  collect  for  the  transportation  of 
freight  over  its  railroad,  the  branches  thereof,  and  any  road  or 
roads  which  said  company  has  the  right,  license,  or  permission  to 
use,  operate,  or  control,  wholly  or  in  part,  within  tliis  State,  a 
greater  amount  than  shall  at  the  same  time  be  charged  or  collected 
Dv  it  for  the  transportation  of  alike  quantity  of  freight  of  the  same 
class  transported  over  any  portion  of  said  road  of  equal  distance, 
and  are  in  excess  of  the  rates  fixed  and  approved  by  the  said  rail- 
road commipsioners  on  January  18,  1884,  a  copy  of  which  is  here- 
with filed  as  exhibit  B ;  and  that  notice  of  the  said  proposed  changes 
in  the  schedule  so  adopted  and  approved  was  not  given  thii*ty  days 
before  the  day  it  was  to  go  into  effect,  such  proposed  dianges  not 
having  been  agreed  to  by  the  said  railroad  commissioners,  as  re- 
quired by  the  General  Statutes,  section  1451a." 

From  this  decision  the  defendant  corporation  appealed  to  Judge 
Kershaw,  "  resident  judge"  of  the  Fifth  Circuit,  who,  after  hear- 
ing the  argument,  held  tnat  the  general  railroad  act  of  this  State 
does  not  authorize  the  railroad  commissionera  to  regulate  frnghts 
upon  merchandise  committed  to  railroads  for  transportation  from  a 
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point  in  this  State  to  a  point  beyond  the  limits  of  the  State;  and^ 
also,  that  if  it  did  so,  ^^such  attempted  regulation  would  be  beyond 
the  power  of  the  State  becaase  of  its  being  an  invasion  of  the 
power  exclusively  vested  in  Congress  by  the  Constitution  of  the 
United  States,"' and  dismissed  the  appeal. 

From  this  judgment  the  commissionera  appealed  to  this  court 
upon  the  following  exceptions  : 

^^  1.  Because  his  honor  held  ^  that  any  ]*egulation  of  freights  for 
the  transportation  of  merchandise  from  Columbia  in  this  State  to 
points  in  the  State  of  North  Carolina,  by  the  statute  of  the  State, 
would  be  beyond  the  power  of  the  State,  because  of  its  being  an 
invasion  of  the  power  exclusively  vested  in  Congress  by  the  Con* 
Btitntion  of  the  United  States,  and  hence  would  not  be  binding  upon 
the  appellant  [the  C,  C.  &  A.  B.  Co.]  in  this  case.'  Whereas  it  is 
respectfully  submitted  his  honor  should  have  held  that  the  genei-al 
railroad  act  (under  the  provisions  of  which  the  finding  of  the  rail- 
road commissioners  appealed  from  was  made)  operates  upon  every 
company  in  this  State  engaged  in  the  transportation  of  property 
by  railroad,  and  extends  and  applies  to  every  railroad  which  said 
company  has  a  riffht,  license,  or  permission  to  use,  operate,  or  con- 
trol. That  therefore  the  regulation  of  such  company  is  a  matter  of 
domestic  concern.  It  is  employed  in  the  State  as  well  as  inter- 
state commerce,  and  until  Congress  acts,  the  State  must  be  per- 
mitted to  adopt  such  rules  and  regulations  as  may  be  necessary  for 
the  promotion  of  the  general  welf ai*e  of  the  people  within  its  own 
jurisdiction,  even  though  in  so  doing  those  without  may  be  in- 
cidentally affected.     Chicago  R.  Co.  d.  Iowa,  94  U.  S.  163. 

*'  2.  ^Eiecause  his  honor,  having  found  that  the  Chester  &  Lenoir 
K.  is  one  of  those  roads  consolidated  under  an  act  of  the  State 
of  South  Carolina  with  and  controlled  by  the  appellant,  a  corpora^ 
tion  of  said  State,  should  have  held  that  ^  thus  tne  State  of  South 
Carolina  is  permitted  to  legislate  for  the  consolidated  company  in 
this  State  precisely  the  same  way  as  it  would  for  its  own  original 
companies  if  no  consolidation  had  taken  place,'  and  that  therefore 
the  law  of  South  Carolina  regulating  the  charges  of  the  C,  C.  & 
A.  K.,  for  transportation  undertaken  by  it  to  points  upon  the 
Chester  &  Lenoir  B.,  applies  to  State  commerce  or  sucn  inter- 
state commerce  as  directly  affects  the  people  of  South  Carolina  ; 
until  Congress  acts  in  reference  to  the  relations  of  this  company  to 
interstate  commerce,  it  is  certainly  within  the  powers  ot  South 
Carolina  to  regulate  its  fares,  etc.,  so  far  as  they  are  of  domestic 
concern.  With  the  people  of  South  Carolina  this  company  has 
domestic  relations.  Incidentally  these  may  reach  beyond  the  State, 
but  certainly  until  Congress  undertakes  to  legislate  for  those  who 
are  without  the  State,  South  Carolina  may  provide  for  those  within, 
even  though  it  mav  indirectly  affect  those  without.  Peik  v.  Chi- 
cajTO  R  Co.,  91  U.  S.  177. 
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"  3.  Becaase,  it  is  respectfully  submitted,  his  honor  erred  in  fol- 
lowing the  decisions  of  some  of  the  Circuit  Courts  of  the  United 
•States  inconsistent  with  tlie  decisions  of  the  Supreme  Court  of  the 
United  States  in  relation  to  the  question  involved  in  the  appeal 
•of  the  right  of  the  State  to  regulate  its  railroad  companies. 

"  4.  Because  his  honor  held  that  the  ^  general  railroad  act  does 
not  authorize  the  raih*oad  commissioners  to  regulate  freights  upon 
merchandise  committed  to  raih'oads  for  transportation  from  a  point 
in  this  State  to  a  point  beyond  the  limits  of  this  State.'  Whereas, 
it  is  respectfully  submitted,  this  point  was  not  made  in  the  grounds 
•of  appeal  from  the  finding  of  the  railroad  commissioners,  and  his 
honor  erred  in  deciding  it,  because  sections  14:51a  and  1451&  of 
the  General  Statutes  expressly  require  all  railroad  companies  in 
this  State  to  submit  to  the  railroad  commissioners  for  their  scrutiny 
and  revision  copies  of  the  schedules  of  all  through  rates  and  joint 
rates  with  other  roads  as  soon  as  adopted ;  and  the  said  railrosMl 
^commissioners  are  required  to  examine  the  same  and  determine 
whether  they  are  in  any  particular  a  violation  of  any  of  the  provi- 
sions of  the  law  intended  to  prevent  discrimination,  and  to  secu|;^ 
all  pei*sons  just  and  reasonable  rates  of  charges  for  transportation 
of  passengers  or  freight  of  any  description  ;  and  it  is  from  the 
finoingsof  the  said  commissioners  under  these  sections  that  the  ap- 
peal heard  by  his  honor  is  taken  ;  but  his  honor,  in  quoting  all  the 
sections  of  the  general  railroad  act  which  he  consioers  anect  the 
43ubject  under  consideration,  omits  to  allude  to  these  sections.  And 
his  honor  also  omits  to  quote  section  1445,  General  Statutes,  which 
declares  that  ^  each  and  all  of  the  provisions  of  the  act  shall  apply 
to  all  property,  and  the  receiving,  delivering,  loading,  unloading, 
storage,  or  carriage  of  the  same  on  one  actually  or  substantially  con- 
tinuous carriage ;  .  .  .  and  the  compensation  thereof,  whether  such 
property  be  carried  wholly  on  one  i-ailroad  or  partly  on  several 
railroads ;  and  whether  such  services  are  performed  or  compensation 
paid  by  or  to  one  person  alone,  or  in  connection  with  another  or 
•other  persons. 

"  5.  Because,  it  is  respectfully  submitted,  his  honor  erred  in  not 
deciding,  as  requested  to  do  by  the  respondents,  that  the  State  has 
the  right  to  regulate  the  freights  to  be  charged  by  all  companies  in 
this  State,  chartered  by  this  State  or  consolidated  under  the  laws  of 
this  State  with  companies  chartered  by  other  States,  notwithstand- 
ing any  exemption,  from  legislative  control,  which  might  be 
claimed  by  sucn  companies  under  the  original  charters ;  such  con- 
solidation having  worked  a  dissolution  of  the  original  chartera,  and 
such  exemption  from  legislative  control  havmg  ceased  when 
amendments  to  the  original  charters  were  made  and  accepted. 
Shields  v.  Ohio,  95  U.  S.  319 :  Hoge  v.  Eailroad  Co.,  99  U.  S. 
S48.'' 

As  to  the  fifth  exception  for  not  deciding  as  to  the  general  right 
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oi  the  Sute  to  supervise  and  regulate  freights  on  railroads  within 
the  States,  we  cannot  make  an  original  decision.  We  are  limited 
to  the  correction  of  errore,  and  when  there  has  been  no  gurasMs  court 
raling  below  there  can  be  no  question  of  error  before  SSBSraSf™ 
HB.  Besides,  we  may  say  that  the  judge  did  substantial-  ■»«o"  bklow. 
Ij  decide  the  point  made,  and  from  Uiat  decision  there  was  no  ap- 
peal. The  judge  held  as  follows :  ''  It  is  further  insisted  that  these 
immunities  [exemption  from  legislation  under  the4l8t  section  of 
the  act  of  1841]  have  never  been  waived  by  the  company  or  with- 
•drawn  by  their  acceptance  of  any  amendment  or  moditication  of  the 
•charter,  and  therefore  it  is  claimed  that  the  legislature  can  make 
DO  law  interfering  with  the  rates  of  freight  charged  by  said  company 
80  long  as  they  are  not  in  excess  of  the  limit  fixed  in  the  charter.  I 
^o  not  agree  with  tliis  proposition.  If  the  company  had  been  au- 
thorized to  transport  passengers  and  pi'operty,  and  to  receive  com- 
pensation therefor  without  any  restriction  as  to  amount,  the  com- 
pany would  have  been  confined  in  their  charges  to  reasonable  rates, 
and  unless  restricted  by  the  charter  the  legislature  would  have  had 
power  to  declare  what  were  reasonable  rates.  .  .  .  The  object  of  the 
proviso  in  the  charter  in  relation  to  charges  for  freight  and  passen- 
^rs  was  not  to  control  or  limit  the  power  of  tlie  legislatui^e  but  to 
limit  the  company.  The  principle  is  that  a  State  may  limit  the 
amount  of  charges  by  railroad  companies  for  fare  or  freights,  un- 
less restrained  by  some  contract  in  the  charter,  and  I  find  no  such 
<^ntract  here.  The  authorities  are  all  collected  in  the  case  of  Sug- 
gles  V,  Illinois,  108  U.  S.  531,"  etc. 

The  fourth  exception  complains  that  the  judge  decided  that  the 
railroad  law  ^^  does  not  authorize  the  commissioners  to  regulate 
freights  upon  merchandise  committed  to  railroads  for  powbr 
transportation  from  £C  point  in  this  State  to  a  point  be- 
yond the  limits  of  the  State,  where  the  point  was  not 
made  in  the  grounds  of  appeal  from  the  finding  of  the  railroad 
commissioners,  and  therefore  it  was  error."  Whether  the  general 
railroad  \^w  gave  the  railroad  commissioners  the  right  which  they 
exercised,  was  a  question  of  jurisdiction  which  could  be  raised  at 
aav  time,  whether  made  or  not  by  the  parties.  See  Waller  v,  Cres- 
well.  4  S.  C.  353. 

Did  the  circuit  judge  err  in  holding  that  the  law  under  which 
the  commissioners  acted  does  not  undertake  to  regulate  the  rates 
of  freight  beyond  the  limits  of  the  State,  and  that  in  attempting  to 
do  so  the  commissioners  acted  beyond  the  authority 
conferred  upon  them?    The  question  involves  the  con-  of  btatk  rah^ 
atruction  of  the  railroad  law  of  the  State,  and  especially  nmEBSMB 
as  to  the  powers  and  duties  imposed  upon  the  commis-  ^"** 
«ioners.    The  railroad  law  is  composed  of  many  sections  which 
have  lately  been  much  amended,  and  it  could  hardly  be  expected 
that  so  many  complex  provisions  made  at  different  times  upon  a 
26  A..  &K  R.  Cas.— 8 
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subject  80  difficult  should  be  eutirelj  consistent  with  each  other  iu 
every  particular.  But  taking  all  the  different  parts  together,  and 
considering  them  as  a  whole  with  reference  to  the  manifest  object 
and  intent,  we  cannot  doabt  that  the  jurisdiction  exercised  wa& 
given  and  intended  to  be  given  to  the  railroad  commissioners. 

It  is  of  course  assumed  in  the  outset  that  the  general  assembly  of 
the  State  legislates  only  for  the  territorv  embraced  within  the 
boundaries  oi  the  State,  and  that  generally  its  acts  have  not  the 
force  of  law  beyond  those  boundaries.  It  is  true,  as 
tnDmSxw^  stated,  that  the  railroad  law  is  properly  entitled  "An  act 
maS^Srm^  ^^  provide  a  general  railroad  law  for  the  management 
and  regulation  of  railroads  in  this  State."  It  is  also 
true  that  several  of  the  sections  speak  expressly  of  railroads  in  thia 
State ;  but  it  must  be  observed  that  neither  the  title  of  the  act  nor 
any  of  the  sections  limit  the  provisions  of  the  law  to  railroads  ex- 
clusively within  this  State,  having  both  termini  and  doing  all  ita 
business  within  this  State.  To  give  the  law  this  construction 
would  exclude  entirely  from  its  operation  all  raHroads  which  hap-, 
pen  to  have  a  terminus,  or  operate  another  road  which  has  a  ter- 
nunus,  beyond  the  limits  of  the  State.  This  would  defeat  the 
ver^  object  of  the  act  and  make  descriminations  instead  of  pre- 
venting them,  and,  we  are  sure,  was  not  the  intention  of  the  legis* 
lature.  It  is  not  to  be  doubted  that  the  legislature  intended  jus- 
tice and  equity,  and  that  the  remedies  souglit  to  be  enforced  by 
the  law  were  as  much  applicable  to  railroads  running  through  the 
State  and  across  its  border  as  to  those  located  exclusively  withia 
the  State.  We  do  not  see  that  a  railroad  chartered  by  the  State, 
and  running  for  a  distance  on  the  soil  of  the  State,  is  any  the  lesa 
a  "  railroaa  in  the  State,"  because  it  may  have  a  terminus  in  an- 
other State. 

The  correctness  of  this  view  is  demonstrated  by  the  provisiona 
of  the  last  important  amendment  to  the  law,  that  of  1883  (IS 
Stat.  487),  which,  among  other  things,  enacts  ''  that  it  shall  be  un- 
lawful for  any  such  person,  etc.,  to  charge,  collect,  or  receive  at 
any  point  upon  its  railroad  a  higher  rate  of  toll,"  etc. ;  and  then 
provides  ''  that  the  provisions  of  this  section  and  the  two  preceding^ 
sections  shall  extend  and  apply  to  any  railroad,  the  branches,  and 
any  road  or  roads  which  any  such  person  or  persons  so  engaged  as 
aforesaid  have  the  right,  license,  or  permission  to  use,  operate,  or 
control,  wholly  or  in  part  within  this  State."  These  two  provi* 
sions,  taken  together,  constitute  an  express  authority  and  direction 
that  the  requii*ements  of  the  law  ^'should  extend  and  apply"  to  rail- 
roads ^4n  part  within  this  State"  and  at  any  point  on  such  road^ 
which  necessarily  includes  stations  without  as  well  as  those  within 
the  State.  See  the  opinion  of  the  Supi'eme  Court  of  Illinois  in 
the  case  of  the  People  of  the  State  of  Illinois  v.  The  Wabash,  St. 
Louis  &  Pacific  R.  Co.,  104  111.  476. 
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It  is  BDgsested,  however,  that  while  it  may  be  true  that  the  pro- 
Tisions  of  the  law  do  apply,  and  were  iiiteuded  to  apply,  to  a  rail- 
road within  this  State  which  happens  to  have  artcrminas 
beyond  its  limits,  yet  they  were  intended  to  apply  only  ^SSSbS? 
to  tliat  portion  of  the  business  of  the  road  which  might  JSrsiAn?™" 
be  done  between  stations  on  the  road  located  in  the 
State.  There  is  no  such  limit  or  qualification  in  the  provisions  of 
tlie  act.  Some  of  the  States,  under  similar  circumstances  (for  ex- 
ample, Georgia),  have  inserted  such  limitation,  but  our  act  has 
none.  The  provisions  are  sweeping  and  general — "all  through 
rates  and  joint  rates  with  other  roads,"  etc.  It  seems  to  us  that 
the  general  embraces  every  particular — that  the  whole  includes  all 
its  parts.  We  cannot  assume  that  the  legislature  made  genera) 
provisions  without  limitation  or  qualification,  and  appointed  com- 
missionei-s  to  enforce  them,  with  the  unexpressed  reservation  that 
the  commissioners  themselves  should  make  a  distinction  in  the 
duties  imposed,  enforcing  one  class  and  omitting  to  enforce  an* 
other,  only  for  the  reason  that  in  their  judgment  the  latter  wero 
nnconstitutional  and  void. 

The  object  of  the  law  manifestly  was  to  secure  a  uniform  system 
of  rates  to  be  charged  by  companies  doing  business  in  the  State  for 
all  transportation  undertaken  oy  them,  and  this  object  would  cer* 
tainly  not  be  promoted  if  the  relief  proposed  did  not  extend  to 
any  part  of  the  transportation,  not  even  that  within  the  State,  of  all 

Sroperty  destined  for  delivery  beyond  the  limits  of  the  State.  We 
o  not  think  that  the  words  "  within  this  State,"  as  used  in  the 
railroad  act,  can  by  any  fair  construction  be  held  to  limit  the 
provisions  of  the  act  against  discriminations  to  charges  for  trans- 

Eortation  wholly  within  the  State,  or  that  the  commissioners  could 
ave  shown  a  warrant  in  the  law  for  refusing  to  enforce  its  pro* 
visions  as  to  articles  transported  from  the  State  and  delivered  be- 
yond its  limits. 

Assuming,  then,  that  the  railroad  commissioners  did  not  tran- 
scend their  jurisdiction ;  that  some  of  the  provisions  of  the  railroad 
law  do  apply  to  transportation  undertaken  and  con-        qubstiow 
ducted  by  companies  doing  business  in  South  Caro-        "*«»• 
lina,  even  when  the  place  of  delivery  may  be  beyond  the  limits  of 
the  State,  then  the  question  arises  whether  it  was  beyond  the 

E^wer  of  the  State  to  insert  those  provisions  in  the  law.  Judge 
ershaw  held  that  any  regulation  of  freights  for  the  transporta-< 
tion  of  merchandise  from  Columbia,  in  this  State,  to  points  m  the- 
State  of  North  Carolina,  by  the  statutes  of  this  State,  would  be  be- 
yond the  power  of  the  State  because  of  tlieir  being  an  invasion  ol 
the  power  to  regulate  commerce  among  the  States,  which  is  vested 
exclusively  in  Congress  by  the  Constitution  of  the  United  Stateei 
Was  this  error  t 


S6  BAILROAD   COMMISSIONERS  V.   RAILROAD  GO. 

The  question  is  one  of  importance,  and  in  some  aspects  not  tree 
from  difficulty  arising  not  from  provisions  of  the  Constitution  itself, 
which  is  short  and  plkin,  but  principally  from  a  seeming  conflict 
in  the  decided  cases  as  to  what  is  a  regulation  of  commerce  be- 
tween the  States,  and  connected  therewith  as  to  the  matters  on 
which  a  State  may  act,  although  interstate  commerce  msiy  be 
thereby  incidentally  affected.  Section  8,  art.  1.,  of  the  Constitu- 
tion of  the  United  States  declares  that  "  Congress  shall  have  power 
to  regulate  commerce  with  foreign  nations  and  among  the  States." 
In  considering  the  proper  interpretation  of  this  provision,  we  may, 
for  the  sake  of  brevity,  assume  several  points  to  oe  settled  beyond 
controversy.  We  may  take  as  settled  that  the  power  to  regulate 
commei*ce  among  the  States  is  given  exclusively  to  Congress.  In 
The  City  of  New  York  v,  Miln,  11  Peters,  102,  Mr.  Justice  Story 
€aid  :  **^The  power  given  to  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  States  has  been  exclu- 
wATuue       or  sive,  from  the  nature  and  obiects  of  ijie  power  and  the 
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mggB  COM-  power  to  regulate  a  particular  subject  implies  tlie 
whole  power,  and  relieves  no  residuum ;  and  the  grant  of 
the  whole  to  one  is  incompatible  with  a  gi*ant  to  another  of  a  part," 
etc 

In  Groves  v.  Slaughter,  16  Peters,  449,  Mr.  Justice  Baldwin 
said :  "  That  the  power  of  Congress  to  regulate  commerce  among 
the  States  is  exclusive  of  any  interference  by  the  States  has  l)een, 
in  my  opinion,  conclusively  settled  by  the  solemn  opinions  of  the 
court  in  Gibbons  v,  Ogden,  9  Wheat.  186,  and  in  Brown  v.  Mary- 
land, 12  Wheat.  438.  If  these  decisions  are  not  to  be  taken  as  the 
established  construction  of  this  clause  of  the  Constitution,  I  know 
of  none  which  are  yet  open  to  doubt;  nor  can  there  be  any  adjudi- 
cation  of  this  court  which  must  be  considered  as  authoritative  upon 
any  question  if  these  are  not  to  be  so  on  this,"  etc.  Tliese  positive 
judicial  declarations  from  the  highest  court  in  the  Unitea  States 
must  sufSce,  without  attempting  to  cite  the  multitude  of  cases  upon 
the  exact  point. 

It  may  t>e  taken  as  settled  that  "  the  transportation  of  freight  or 
of  the  subject  of  commerce  is  a  constituent  part  of  commerce 
itself ;  and  that  the  transportation  of  passengera  or  mer- 
ric  wAPABTor  chandise  throuffh  a  State,  or  from  one  State  to  another, 
is  commerce  among  the  States,  and  exclusively  within 
the  control  of  Con«:re8s."  (See  the  case  of  The  State  Freight  Tax, 
15  Wall.  281.)  "  Whenever  the  subjects  in  regard  to  which  a  power 
to  i*egulate  commerce  is  asserted  are  in  their  nature  national,  or 
admit  of  one  uniform  system  or  plan  of  regulation,  they  are  exclu- 
sively within  the  regulating  control  of  Congress." 

It  may,  ^  we  think,  also  be  taken  as  settled  that,  as  a  general 
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rale,  each  State  may  control,  as  a  matter  of  "  domestic  concern/' 
all  the  railroads  and  other  things — proper  subjects  of 
public  control  which  are  located  entirely  within  tlie  bor-  stat»  matcoj- 
Qers  of  the  State,  although  such  regulating  control  may  tbaftic. 
affect  incidentally  general  interstate  commerce,  with 
which  the  subject  may  connect.    This  proposition  is  well  illustrated 
by  the  somewhat  famous  case  of  Munn  v.  Illinois,  94  U.  S.  135.    In 
that  case  an  immense  gmin  elevator  or  warehouse  was  erected  to 
facilitate  the  storing  and  shipment  of  grain  at  the  city  of  Chicago^ 
between  the  railroad  and  the  lake,  and  although  located  within  the 
State  of  Illinois,  it  stood  in  the  very  j^ateway  of  commerce  affect- 
ing eight  or  ten  States.     The  State  oi  Illinois  passed  a  law  ito  regn* 
late  public  warehouses,  inspection  charges,  etc.,  and  the  Supreme 
Court  of  the  United  States  sustained  the  constitutionality  of  the 
law. 

In  deliveridg  the  judgment  of  the  court,  Chief  Justice  Waite 
said  :  "  It  was  very  properly  said  in  the  catje  of  the  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  293,  that  it  is  not  everything 
that  affects  commerce  that  amounts  to  a  regulation  of  it  within  the 
meaning  of  the  Constitution.  The  wai*ehouses  of  these  plaitiffs  in 
error  are  situated,  and  their  business  carried  on  exclusively,  within 
the  limits  of  the  State  of  Illinois.  They  are  used  as  instruments 
by  those  engaged  in  the  State  as  well  as  those  engaged  in  inter- 
state commerce,  but  they  are  no  more  necessarily  a  part  of  com* 
merce  itself  than  the  dray  or  cart  by  which,  but  for  them,  grain 
would  1)0  transported  from  one  railroad  station  to  another.  Inci- 
dentally, they  may  become  connected  with  interstate  commerce^ 
but  not  necessarily  so.  Their  regulation  is  a  thing  of  domestic 
concern,  and,  certainly  until  Congress  acts  in  reference  to  their 
iDtei*state  relations,  the  State  may  exercise  all  the  powers  of  gov- 
ernment on  them,  even  though  in  so  doing  it  may  indirectly  oper- 
ate upon  commerce  outside  of  its  immediate  jurisdiction,"  etc. 

It  seems,  however,  that  there  are  some  exceptions  to  this  rule-l- 
eases in  which  it  has  been  held  that  a  State  may  not  make  such 
regulations,  even  where  the  subject  is  exclusively  with- 
in  the  limits  of  the  State  and  in  that  sense  misrht  be  rulb       nux 
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considered  a  matter  of  "  domestic  concern."  The  case  ulatk  a  sd»- 
of  Hall  V.  De  Cuir,  95  U.  S.  497,  is  one  of  them.  In  sivblt  withdc 
that  case  the  State  of  Louisiana  passed  a  law  requiring 
those  engaged  in  the  transportation  of  passengers  to  give  all  per- 
sons travelling  in  that  State  equal  rights  and  privileges,  without 
distinction  of  race  or  color ;  and  the  Supreme  Court  held  that  the 
act  was  unconstitutional,  as  an  attempted  regulation  of  interstate 
commerce.  Chief  Justice  Waite,  after  referring  to  what  had  been 
held  in  Munn  v.  Illinois,  supra^  said  :  ^'  The  line  which  separates 
the  powers  of  the  States  from  this  exclusive  power  of  Congress  is 
not  always  distinctly  marked,  and  oftentimes  it  is  not  easy  to  de- 
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termine  on  which  side  a  particnlar  case  belong.    Judges,  not  inf  re- 

^nently  differ  in  their  reasons  for  a  decision  m  which  they  concur. 
Fnder  such  circumstances,  it  would  he  a  useless  task  to  undertake 
to  fix  an  arbiti*arj  rule  by  which  the  line  may  in  all  cases  be  located. 
It  is  far  better  to  leave  a  matter  of  such  delicacy  to  be  settled  in 
each  case  upon  a  view  of  any  particular  rights  involved.  But  we 
tliink  it  may  safely  be  said  that  State  legislation,  whicli  seeks  to 
impose  a  direct  burden  upon  interstate  commerce,  or  to  interfere 
directly  with  its  freedom,  does  encroach  upon  the  exclusive  power 
of  Congress.  The  statute  now  under  consideration,  in  our  opinion, 
occupies  that  position.  It  does  not  act  upon  the  business  through 
the  local  instruments  to  be  eniployed  after  coming  within  the  State, 
but  directly  upon  the  business  as  it  comes  into  the  State  from 
without  or  goes  out  from  within,"  etc.  And  see  the  judgment  of 
Chief  Justice  Mai^hall  in  the  famous  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  as  to  the  constitutionality  of  a  law  of  New  York  grant- 
ing to  Livingston  &  Fulton  the  exclusive  navigation  of  all  the 
watera  within  the  jurisdiction  of  that  State. 

But  in  the  view  that  the  doctrine  of  Munn  v.  Illinois  is  general 
and  extends  to  railroads ;  that  a  State  may  exercise  regulating  con- 
„,.  trol  within  her  borders,  although  such  action  may  inci- 
dentally affect  commerce  beyond,  it  is  insisted  that  the 
«dommSc  com'  converse  of  that  proposition  should  hold  good,  viz., 
*'"^"  that  the  State  need  not  exercise  such  regulating  con- 

trol where  it  reaches  bevond  the  State  line,  and  in  the  sense  con- 
tem plated  cannot  be  fairly  said  to  be  '^a  matter  of  domestic  con- 
cern," and  its  effect  upon  commerce  is  not  merely  incidental,  but 
direct.  Seeing  that  the  most  difficult  application  .of  a  rule,  resting 
upon  what  may  be  a  matter  of  "domestic  concern,"  must  be  in 
refei'ence  to  through  transportation  on  railroads  which  cross  the 
borders  of  one  State  into  another,  the  embarrassment  arising  from 
the  carriage  being  continuous,  part  in  one  State  and  part  in  an- 
other, and  therefore  part  domestic  and  part  foreign — we  have 
looked  carefully  through  the  cases  to  see  whether  the  courts  have 
held  that  in  such  case  a  State  may  control  the  freights  on  tliat  part  of 
transportation  which  lies  l)eyond  the  State  line  as  an  incident  or 
int^ral  part  of  that  which  is  within,  and  may  be  said  to  be 
"  domestic."  We  have  found  several  cases  which  hold  more  or  less 
distinctly  that  there  is  not  such  identity  in  the  different  parts  of  a 
contituious  carriage  from  one  State  into  another  as  to  make  them 
necessarily  subject  to  the  same  control  in  regard  to  the  question  as 
to  what  is  and  what  is  not  a  regulatioji  of  commerce  in  the  sense 
of  the  Constitution.     We  will  select  only  the  following  cases : 

Case  of  the  State  Freight  Tax,  15  Wall.  277.  In  this  case,  in 
delivering  the  judgment  of  the  court,  Mr.  Justice  Strong  said: 
"The  State  niav  tax  its  internal  commerce,  but  if  an  act  to  tax 
interstate  or  foreign  commerce  is  unconstitutional,  it  is  not  cured 
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by  iDcInding  in  its  provisions  subjects  within  the  domain  of  the 
State.  Nov  is  a  rale  prescribed  for  carriage  of  goods  tlirough,  ont 
of,  or  into  a  State  any  the  less  a  regulation  of  transportation  becaase 
the  same  rule  may  be  applied  to  carriage  which  is  wholly  internal. 
Doubtless  a  State  may  regulate  its  internal  commerce  as  it  pleases. 
If  a  State  chooses  to  exact  conditions  for  allowing  the  passage  or 
-carriage  of  persons  or  freight  through  it  into  another  State,  the 
nature  of  the  exaction  is  not  changed  by  adding  to  it  similar  con- 
ditions for  allowing  transportation  wholly  within  the  State.'*  This 
case  has  often  been  cited  with  approval  by  the  Supreme  Court  of 
the  United  States  without  an  intimation  of  dissent  from  its  rulings. 
See  opinion  of  Supreme  Court  of  the  United  States,  filed  April 
13,  18S5,  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196. 
Very  recently  several  of  the  Circuit  Courts  of  the  United  States 
have  applied  its  principles  and  doctrines  to  cases  precisely  similar 
to  the  one  before  us.  It  may  be  true  that  these  cases  have  not  yet 
reached  the  Supreme  Court  of  the  United  States  and  been  finally 
decided  there,  but  we  think  they  are  commended  to  notice  as  the 
last  judicial  utterances  upon  the  subject  and  for  the  learning  and 
ability  displayed. 

In  Pacifac  Coast  Steamship  Co.  v.  Board  of  Railroad  Commis- 
sionei-s,  18  Fed.  Rep.,  10,  Judge  Field  held  that  "  the  State  Board 
of  Railroad  Commissioners  has  no  power  to  regulate  or  interfere 
with  the  transport  of  persons  or  merchandise  by  a  steamship  com- 
pany, between  ports  within  the  State,  if  they  be  in  transit  to  or 
from  other  States,  or  when  in  navigating  the  ocean  the  vessel  goes 
beyond  a  marine  league  from  the  shore.  This  power  has  been  con- 
ferred upon  Congress  and  is  exclusive,"  etc. 

In  Koeisler  v,  Illinois  Cent.  R.  Co.  (Circuit  Court,  Iowa),  Fed. 
Rep.,  November,  1883,  Judge  McCrary  held  that  "  this  power  of 
dougress  is  exclusive.  It  follows  that  the  act  of  the  General  As- 
eembly  of  Iowa  providing  for  a  tariff  of  maximum  charges  for  the 
transportation  oi  freightand  passengers  by  railroads,  in  so  far  as  it 
relates  to  through  snipments  over  interstate  lines,  is  unconstitu- 
tional."    See  numerous  authorities  quoted. 

In  Illinois  Cent.  R.  Co.  v.  Stone  et  al,^  20  Fed.  Rep.,  468,  s.  c, 
18  Am.  &  Eng.  R.  R.  Cas.  416,  Judee  Hill  held  that  "a  State  leg- 
islative act  to  fix  and  regulate  the  charges  of  transportation  of  any 
road,  save  such  as  is  strictly  and  entirely  within  the  borders  of  that 
State,  is  a  law  to  regulate  commerce,  and  i^inst  the  Constitution 
of  the  United  States."  This  case,  as  cited  bv  the  Circuit  judge, 
explains  that  of  Peik  v.  Chicago  &  N.  W.  R.  Co.,  94  U.  S.  175. 

In  Louisville  &  K.  R.  Co.  v.  Railroad  Commissioners  of  Ten- 
nessee, 19  Fed.  Rep.  679,  the  court  held,  among  other  things,  that 
^Uhe  power  of  the  States  to  regulate  rates  by  direct  action  is 
limitea  to  domestic  transportation,  which  means  that  carried  on 
exclusively  within  the    bordere  of  the    State,    and    transporta- 
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tioD*  can  be  domestic  only  when  it  begins  and  ends  within  those 
boundaries ;  and  this  definition  cannot,  for  the  purpose  of  enlarg- 
ing State  authority,  be  held  to  include  so  much  of  a  transportation 
pn  a  continuous  shipment  between  two  or  more  States  as  will  cover 
the  distance  travelled  within  the  limits  of  any  one  of  those  States; 
for  this  construction  would  utterly  destroy  the  exclusive  power  of 
Congress  over  the  interstate  transportation,  abrogate  the  constitu- 
tional provision,  and  enable  the  States  to  restrict,  obstruct,  or  im- 
pair that  freedom  of  commerce  between  the  States  which  it  was 
the  object  of  the  provision  to  permanently  secure.  It  can  onlj'  in- 
clude-the  transportation  carried  on  upon  roads  lying  wliolly  within 
the  State,  or  else  it  may  be  to  shipments  beginning  and  ending  in 
the  State,  without  reference  to  the  character  of  the  road  in  that  re- 
gard.    This  is  the  utmost  reach  of  the  State  power,"  etc. 

There  is  one  case  which  seems  to  be  in  conflict  with  this  array  of 
authority.  It  is  one  of  those  generallv  known  as  "  the  Granger 
Cases,"  Peik  v.  Chicago  &  N.  W.  R.  Co.,  94  U.  S.  178.  As  the 
Circuit  judge  states,  this  seems  to  be  "  a  very  peculiar  case."  As 
we  understand  it,  the  Northwestern  R.  Co.,  a  corporation  of  the 
State  of  Illinois,  was  consolidated  with  certain  roads  imthe  State 
of  Wisconsin,  upon  certain  stipulations  that  the  Wisconsin  law 
should  govern  the  consolidated  company;  that  is,  making  the  Il- 
linois company,  so  far  as  it  could  be  done,  a  company  of  the  State 
of  Wisconsin.  This  State  (Wisconsin)  passed  a  law  to  regulate 
rates  on  her  railroads.  The  creditors  of  tlie  Illinois  company  chal- 
lenged the  riglit  of  the  State  of  Wisconsin  to  regulate  fares  in 
Illinois,  and  it  was  held  that  as  they  had  chosen  to  come  in  under 
the  Wisconsin  law  they  "  must  take  the  consequences."  This  waa 
clearly  the  main  question  in  the  case.  It  is  true  that,  among^ 
others,  the  point  was  made  that  the  Wisconsin  act,  so  far  as  it  re- 
lated to  the  Illinois  portion  of  the  consolidated  road,  was  an  effort 
to  regulate  commerce  among  the  States ;  but  the  point  seems  not  to* 
have  been  fully  argued. 

In  delivering  the  judgment  of  the  court.  Chief  Justice  Waite 
said:  '^  As  to  the  effect  of  the  statute  as  a  regulation  of  internal 
commerce,  the  law  is  confined  to  State  commerce,  or  such  inter^ 
State  commerce  as  directly  affects  the  people  of  Wisconsin.  Until 
Congress  acts  in  reference  to  the  relations  of  this  compan3'to  inter- 
State  commerce,  it  is  certainly  within  the  power  of  Wisconsin  to- 
regulate  its  fares,  etc.,  so  far  as  they  are  of  domestic  concern* 
With  the  people  of  Wisconsin  this  company  has  domestic  relations^ 
Incidentally,  these  may  reach  beyond  the  State,  but  certainly  until 
Congress  undertakes  to  legislate  for  those  who  are  without  the 
State  Wisconsin  may  provide  for  those  within,  even  though  it 
mav  incidentally  affect  those  without,"  etc. 

It  seems  that  for  the  purposes  of  government,  the  Illinois  road 
was  considered  as  pushed  back  into  the  State  of  Wisconsin,  and 
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stood  precisely  as  tbon^Ii  it  were  within  the  physical  boundaries 
of  that  State,  and  in  this  light,  fares  on  the  Illinois  road  were  a 
matter  of  "  domestic  concern"  to  Wisconsin.  This  would  seem  to 
be  indicated  by  the  phrase  "  domestic  co7»cern."  When  that  ex- 
pression was  firat  used  in  the  case  of  Munn  v,  Illinois,  sujpra^  in 
reference  to  the  grain  elevator  at  Chicago,  it  was  plainly  to  con< 
vey  the  idea  of  being  within,  as  contradistinguished  from  that  of 
being  without,  the  State.  To  use  the  expression  in  any  wider  sense^ 
as  affording  tiie  test  of  State  jurisdictian,  would,  it  seenis  to  us, 
throw*  open  the  whole  subject  and  leave  I't  to  the  legislature  to  de- 
cide in  each  case  as  to  what  is,  and  what  is  not,  sufficient  to  constitute 
a  matter  of  "  domestic  concern"  to  the  State.  But  if  we  are  mis- 
taken in  our  understanding  of  this  case,  we  cannot  think  that  it 
overthrows  the  weight  of  authority  which  holds  "  that  transporta- 
tion of  passengers  or  merchandise  tlirough  a  State,  or  from  one 
State  to  another,  is  interstate  commerce." 

We  think  we  are  not  at  all  allowed  to  give  controlling  influence 
to  the  fact  that  Congress  has  not  exercised  the  jurisdiction  con- 
ferred upon  it.  In  several  of  the  cases  allusion  is  made  ^^^^  ^ 
to  the  fact  that  "  Congress  has  not  acted,"  and  that  in-  coifOMw  jx> 
dnced  the  inquiry  whether  there  was  any  law  upon  the  tkbstatk 
subject ;  but  we  nnd  none.  In  a  certam  class  of  cases, 
local  in  character,  such  as  harbors,  bays,  etc.,  State  legislation  is 
permitted  until  Congress  acts,  and  nothing  more..  As  we  have 
shown,  the  jurisdiction  is  exclusive,- and  that  would  seem  to  be  in- 
consistent with  the  view  that  non-action  on  the  part  of  Congress 
confers  it  on  the  States.  As  was  said  in  the  case  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691 :  "  Commerce  with  foreign  countries  and 
among  the  States,  strictly  considered,  consists  of  intercourse  and 
traffic,  including  in  these  terms  navigation  and  transportation  and 
transit  of  persons  and  property  as  well  as  thfe  purchase,  sale,  and  ex- 
change of  commodities.  For  the  regulation  oi  commerce  as  thus  de- 
fined, there  can  be  only  one  system  of  rules  applicable  alike  to  the 
whole  country,  and  the  authority  which  can  act  for  the  whole  country 
can  alone  adopt  such  a  system.  Action  upon  it  by  separate  States 
is  not,  therefore,  permissible.  Language  affirming  the  exclusive- 
ness  of  the  great  power  over  commerce,  as  thus  defined,  may  not 
be  inaccurate,  when  it  would  be  so  if  applied  to  legislation  upon 
subjects  which  are  merely  auxiliary  to  commerce,"  etc.  (It  ap- 
pears that  efforts  ai*e  now  being  made  in  Congress  to  pass  a  law 
upon  the  subject.) 

We  are  iully  aware  of  all  the  presumptions  in  favor  of  the  con- 
stitntionalfty  of  an  act  of  the  legislature,  and  we  feel  sensibly  the 
great  and  delicate  responsibility  imposed  upon  us;  act  rbld  im. 
but,  reluctant  as  we  may  be,  we  are  constrained  by  our  co»w"unoKAi. 
sense  of  duty  to  concur  with  Judge  Kershaw  in  holding  "  that  any 
regulation  of  freights  for  the  ti-ansportation    of    freights  from 
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Golnmbia,  in  this  State,  to  points  in  the  State  of  North  Carolina, 
by  the  statutes  of  this  State,  is  beyond  the  power  of  the  State, 
becaase  of  its  benig  an  invasion  of  the  power  exclusively  vested  in 
Congress  by  the  Constitution  of  the  United  States." 

The  judgment  of  this  court  is  that  the  judgment  below  be  af- 
firmed. 


Pboyidenob  Coal  Co. 

V, 

Peovidenoe  and  Worcester  R.  Co. 

{Adoance  0096,  Bhode  Island.    May  5,  1886.) 

The  provisions  of  the  statute  of  Rhode  Island  prohibiting  discriminations 
by  common  carriers  in  the  transportation  of  merchandise  are  applicable  to 
contracts  made  in  Rhode  Island  for  the  carriage  of  merchandise  to  points 
outside  of  Rhode  Island  on  the  line  of  defendant's  road.  These  provi- 
sions of  the  statute  are  not  resfulations  of  commerce  within  the  meaning  of 
the  **  commercial  clause"  of  the  Federal  Constitution,  nor  does  the  construc- 
tion given  in  this  case  to  such  provisions  of  the  statute  conflict  with  that 
clause  of  the  United  States  Constitution. 

On  exceptions  to  the  answer.     Sustained. 

Bill  of  equity  for  an  account  and  an  ininnction. 

The  bill  of  complaint  alleges  that  the  dfefendant,  the  Providence 
A  Worcester  R.  Co.,  carries  coal  for  other  parties  at  lower  rates 
than  for  the  plaintiff,  to  its  damage,  and  has  refused  plaintiff  in- 
formation respecting  such  discriminations,  and  prays  discovery 
from  the  defendants  (the  corporation  and  its  oflScers)  in  regard 
thereto  and  the  details  of  contracts  with  other  parties,  and  that 
plaintiff  be  paid  its  damages,  and  that  defendant  corporation  be 
eompelled  to  carry  for  the  plaintiff  at  the  same  rates  as  for  other 
parties. 

The  charter  of  the  defendant  corporation  granted  at  the  May 
session  of  the  Q^neral  Assembly,  1844,  contains  the  following 
provisions : 

Sec.  15.  The  said  Providence  &  Worcester  "R.  Co.  are  hereby 
authorized  to  unite  with  a  railroad  company  which  may  be  em- 
powered  by  the  legislature  of  the  State  of  Massachusetts  to  con- 
struct a  railroad  from  the  northern  terminus  of  the  railroad  author- 
ized by  this  act  to  the  town  of  Worcester.  And  when  the  two 
companies  shall  have  so  united,  the  stockholders  of  one  company 
shall  become  stockholders  in  the  other  company.     And  the  two 
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eompanies  sliall  constitate  one  corporation,  by  the  name  of  the 
Providence  &  Worcester  R.  Co. ;  and  all  the  franchises,  property, 
powers,  and  privileges  granted  or  acqnii'ed  nnder  the  autliority  of 
the  said  States  respectively  shall  be  held  and  enjoyed  by  all  the 
said  stockholders  in  proportion  to  the  number  of  shares  or  amount 
of  property  held  by  them  respectively  in  either  or  both  of  said  cor- 
porations. 

Sec.  16.  One  or  more  of  the  directors  or  other  officers  of  said  Prov- 
idence &  Worcester  R.  Co.,  as  is  provided  in  the  preceding  section, 
shall  at  all  times  be  an  inhabitant  of  this  State,  on  whom  processes 
a^inst  said  company  may  be  legally  served ;  and  said  company 
shall  be  held  to  answer  in  the  jurisdiction  where  the  service  is 
made  and  the  process  is  returnable. 

Sec.  17.  The  said  company  shall  keep  separate  accounts  of  their 
ex|)enditures  in  the  States  of  Rhode  Island  and  Massachusetts  re- 
spectively ;  and  two  commissionei's  shall  be  appointed — one  by  the 
govei-nor  of  each  of  said  States — to  hold  their  offices  for  the  term 
of  four  years,  and  to  be  reasonably  compensated  by  said  company, 
who  shall  decide  what  portion  of  all  expenditures  of  said  company 
and  of  its  receipts  and  profits  properly  pertain  to  that  part  of  the 
road  lying  in  said  States  respectively;  and  the  annual  report  re- 
quired to  be  made  to  the  legislature  of  this  State  shall  be  approved 
oy  said  commissioners. 

Sec.  18.  The  said  company  and  the  stockholders  therein,  so  far 
as  their  road  shall  be  situated  in  this  State,  shall  be  subject  to  all 
the  duties  and  liabilities  of  the  Providence  &  Worcester  R.  Co. 
created  by  the  provisions  of  this  act,  and  to  the  general  laws  of 
this  State,  to  the  same  extent  as  the  said  Providence  &  Worcester 
R.  Co.  and  the  stockholders  therein  would  have  been  had  the 
whole  line  of  said  railroad  been  located  within  the  limits  of  this 
State. 

Sec.  19.  The  provisions  contained  in  the  four  preceding  sections 
fihall  not  take  effect  until  said  provisions  shall  have  been  accepted 
by  the  stockholders  of  the  said  two  corporations  respectively  at  a 
legal  meeting  called  for  that  purpose. 

"And  the  cliarter  srranted  by  the  General  Court  of  the  State  of 
Massachusetts  in  1844  contains  similar  provisions. 

James  Tittinghast  for  complainant. 

Edwin  Metcalf  and  Charles  Hart  for  defendants. 

TiLLiNGHAST,  J. — ^Thc  main  questions  presented  for  our  con- 
«ideration  by  the  numerous  exceptions  to  the  defendants'  answer 
to  the  bill  are: 

First.  Whether  the  provision  of  Public  Statutes  R.  I.,  chap.  130, 
which  prohibits  discriminations  being  made  by  com-  qumtiow 
mon  carriers  in  the  transportation  of  goods  and  mer-  «A»D-FAcm 
handise,  can  be  construea  to  affect  contracts  made  in  this  State 
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for  the  traiiBportatioh  of  goods  and  merchandise  to  points  beyond 
the  limits  thereof ;  and, 

Second.  If  it  can  be  so  constrned,  whether  it  is  not  to  that  ex* 
tent  in  conflict  with  the  ^^ commercial  clause^'  of  the  Constitution 
of  the  United  States,  which  provides  that  ^' the  Congress  shall  have 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States."  The  defendant  corporation  is  a  common  carrier, 
owning  and  operating  the  Providence  &  Worcester  R.,  whicli  is 
sitnated  partly  in  Khode  Island  and  partly  in  Massachusetts.  Tlie 
corporation  has  been  consolidated  under  the  statutes  of  both  States. 

The  bill  seeks  relief  against  the  defendant  corporation  for  dis- 
criminations alleged  to  have  been  made  by  it  against  the  plaintiffs, 
both  on  contracts  for  the  transportation  of  merchandise  to  points 
within  this  State,  and  also  to  points  without  the  State,  on  the  line 
of  its  road.  Most  of  the  exceptions  are  to  the  refusal  of  defendants 
to  answer  the  allegations  of  the  bill  as  to  business  transacted  by 
Uiem  on  contracts  made  for  the  shipment  of  merchandise  to  points 
without  the  State.  The  defendants  contend  that  they  are  not  called 
upon  to  answer  these  allegations,  because  the  corporation  is  only  a 
Rhode  Island  corporation  owning  and  operating  a  railroad  wholly 
in  this  State ;  that  part  of  the  road  beyond  the  limits  thereof  being 
owned  and  controlled  by  another  and  distinct  corporation,  created 
by  and  only  answerable  to  the  laws  of  another  State.  By  the  ex* 
press  provisions  of  the  defendant's  act  of  incorporation  in  this 
State,  of  May,  1844,  sections  15  to  18,  the  consolidated  company 
forms  but  one  corporation  ;  and  by  section  18  it  ia  expressly  made 
subject  to  all  the  duties  and  liabilities  of  the  Providence  &  Wor- 
cester R.  Co.,  created  by  the  provisions  of  this  act,  and  to  the  gen- 
eral laws  of  this  State  to  the  same  extent  as  the  said  Providence  & 
Worcester  R.  Co.  and  the  stockholders  therein  would  have  beeu 
had  the  whole  line  of  said  railroad  been  located  within  the  limits 
of  this  State.  The  defendant,  then,  is  a  consolidated 
dowsouDATTO  railroad  company,  owning  and  operating  a  railroad  ex- 
NATOwfor."  tending,  as  alleged  in  the  bill,  from  Providence,  Rhode 
Island,  to  Worcester,  Massachusetts ;  and  we  think  it 
is  well  settled  that  such  a  corporation  is  but  one  entity,  "and  that 
the  acts  and  neglects  of  the  corporation  are  done  by  it  as  a  whole.'* 

In  Boston,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.,  13  R.  I.  260- 
262,  this  court,  speaking  of  the  Boston,  Hartford  &  Erie  R.  Co., 
which  was  chartered  by  the  State  of  Connecticut,  says  *'  that  it  was 
not  a  Rhode  Island  corporation,  except  so  far  as  it  became,  by 
virtue  of  the  sale  and  action  of  the  legislature,  the  successor  of  the 
Hartford,  Providence  &  Fishkill  R.  Co.  Yet  as  a  foreign  corpora- 
tion  it  might  be  empowered  to  own  and  operate  a  railroad  within 
this  State,  the  policy  of  such  authority  being  wholly  within  the 
discretion  of  the  legislature.  .  .  .  But  the  Boston,  Hartford*&  Erie 
R.  Co.  can  hardly  be  regarded  as  a  foreign  corporation.     True,  it 
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waB  not  a  Rhode  Island  corporation  in  the  sense  that  it  was  char- 
tered here ;  but  it  was  subject  to  Bhode  Island  laws  and  control  as 
fully  as  a  domestic  railroad  company."  And  then,  after  recitiiig 
the  legislative  action  concerning  it,  the  court  further  says:  "It 
was  thenceforth  a  corporation  in  this  State,  though  not  of  this 
State." 

In  Scofield  v.  Lake  Shore  &  Mich.  S.  K.  Co.,  23  Am.  &  Eng. 
R.  R.  Cas.  612,  wherein  this  question  has  recently  been  considered 
by  the  Supreme  Court  of  Ohio,  the  court  says :  "  A  further  ques- 
tion is  presented — whether  the  decree  for  plaintiffs  should  be  lim- 
ited to  and  enforced  only  in  this  State,  or  should  it  extend  to  and 
be  enforced  against  the  defendant  at  all  points  reached  by  defend- 
ant's railroad,  its  branches  and  connecting  lines  ?  .  .  .  The  district 
court  finds  that  the  defendant  is  a  consolidated  company ;  its  lines 
of  road  extending  to  various  points  in  Pennsylvania,  Jlew  York, 
Ohio,  Indiana,  Michigan,  and  Illinois.  It  is  an  artificial  person, 
and  the  same  person  in  all  this  territory ;  and  this  court  has  ac- 
quired jurisdiction  of  the  person  of  the  corporation  and  the  right 
to  enforce  all  proper  decrees  against  it.  .  .  .  The  railroad  is  an  en- 
tirety, whether  within  the  State  or  without ;  and  the  artificial  per- 
son, by  the  acts  of  the  several  States  authorizing  consolidation,  has 
been  created  one,  and  not  two  or  more ;  and  no  reason  is  perceived 
why  it  may  not  be  dealt  with  by  the  courts  of  either  State  that  has 
procured  jurisdiction.  .  .  .  This  artificial  person  not  only  holds 
Itself  out,  but  does  make  contracts  for  the  transportation  of  freight 
over  its  connecting  lines  as  well  as  its  own  line,  and  it  makes  rates 
to  points  only  reached  by  connecting  lines.  .  .  .  No  reason  is  per- 
ceived why  it  should  not  be  ordered  to  make  no  discriminations  to 
the  injury  of  the  plaintiffs  in  its  rates  to  points  thus  reached.  .  .  . 
Of  course  it  may  at  any  time  refuse  to  make  any  rates  beyond  its 
own  lines;  but  if  it  makes  rates  to  points  on  connecting  lines  the 
rates  should  be  equal  to  all."  See  also  McDnffee  v.  ^Portland  & 
Rochester  R.  Co.,  52  N.  H.  430;  Peik  v.  Chicago,  etc.,  R.  Co., 
M  U.  S.  164-176 ;  Home  v.  Boston,  etc^  R.  Co.,  18  Fed.  Rep.  50.' 

This  doctrine  is  now  so  fully  settled  that  a  review  of  the  cases 
is  quite  unnecessary. 

Construing  the  statute,  then,  to  include  contracts  for  the  trans- 

Sortation  of  merchandise  to  points  without  the  State  on  the  line  of 
efendant's  road,  is  it  obnoxious  to  the  constitutional  provision 
before  mentioned  ? 

We  do  not  think  it  is.  It  is  not,  in  our  judgment,  a  regulation 
of  commerce  within  the  meaning  of  the  ^'  commercial  clause"  as 
heretofore  construed,  either  by  tlie  State  courts  or  by  the  final 
arbiter  of  questions  of  that  sort,  the  Supreme  Court  of  the  United 
States.  It  opposes  no  obstruction,  nor  causes  any  delay  to  com- 
merce. Neither  does  it  lay  any  tax  thereon,  so  as  to  make  it  ob- 
noxious to  the  rule  as  laid  down  by  the  Supreme  Court  of  the 
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United  States  in  Hays  v.  Pacific  Mail  Steamship  Co.,  IV  How. 
696;  Morgan  v.  Parham,  16  Wall.  471;  Steamship  Co.  v.  Port- 
wardens,  6  Wall.  31 ;  Case  of  the  State  Fi-eii^ht  Tax,  15  Wall.  232 ; 
Henderson  v.  Mavor  of  N.  Y.,  92  U.  S.  259;  Walling  v.  Michi- 
gan,  116  U.  S.  446;  Gloucester  Ferry  Co.  v.  Pa.,  114  U.  S.  196; 
8.  c.,  13  Am.  &  Eng.  Corp.  Cas.  365 ;  and  many  others  of  the 
same  class. 

It  simply  prohibits  discriminations  being  made  in  favor  of  one 
and  against  another  haviiig  occasion  to  use  the  facilities  afforded 
for  the  transportation  of  goods  by  common  carriers  under  like  cir- 
cumstances,— ^a  substantial  declaration  of  the  common-law  doctrine 
upon  this  subject.  Messenger  v.  Pa.  R.  Co.,  37  N.  J.  L.  531 ; 
Chicago,  etc.,  K.  Co.  v.  People,  67  111.  11. 

And  although  a  statute  of  this  sort  may  doubtless  be  properlj 
said  to  affect  commerce,  yet,  as  held  in  the  State  Tax  on  Kailwaj 
Gross  Receipts,  15  Wall.  284-293,  "it  is  not  everything  that 
affects  commerce  that  amounts  to  a  regulation  of  it  within  the 
meaning  of  the  Constitution." 

In  Peik  v.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164,  in  which  the 
power  of  the  Legislature  of  Wisconsin  to  provide  by  law  for  a 
maximum  charge  to  be  made  for  fare  and  freight  for  the  transport 
tation  of  persons  and  property  carried  within  the  State,  or  taken 
up  outside  of  the  State  and  brought  within  it,  or  taken  up  inside 
and  carried  without,  was  coufiidei*ed,  the  Supreme  Court  of  the 
United  States  says : 

^^  As  to  the  effect  of  the  statute  as  a  re&nilation  of  interstate  com- 
merce.  Tlie  law  is  confined  to  State  commerce,  or  sach  interetate 
commerce  as  directly  affects  the  people  of  Wisconsin,  Until  Con- 
gress acts  in  reference  to  the  relations  of  this  company  to  interstate 
commerce,  it  is  certainly  within  the  power  of  Wisconsin  to  regu- 
late its  fares,  etc.,  so  far  as  they  are  of  domestic  concern.  With  the 
people  of  Wisconsin  this  company  has  domestic  relations.  Inci- 
dentally these  may  reach  beyond  the  State;  but  certainly  until 
Congress  undertakes  to  legislate  for  those  who  are  without  the 
State,  Wisconsin  may  provide  for  those  within,  even  though  it 
may  indirectly  affect  those  without."  In  the  case  of  Chicago,  etc., 
R.  Co.  V,  Iowa,  94  U.  S.  155-161,  the  same  doctrine  was  maintamed. 

The  conclusion  deducible  from  the  numerous  decisions  bearing 
upon  this  subject,  as  well  stated  by  the  Supreme  Court  of  Indiana 
statbs  cakkot  1"  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  12,  is 
"rotate  com^  that  "the  States  cannot  embarrass  commercial  com- 
thST'^ase'db-  munication,  abridge  the  freedom  of  commerce,  discrim- 
TiNouiBHKD.  inatc  lu  favor  of  tlie  products  of  one  State,  lay  burdens 
upon  the  instruments  of  commerce,  nor  exact  licenses  from  per- 
sons, natural  or  artificial,  engaged  in  interstate  commerce."  See 
cases  there  cited. 

Accepting  this  as  a  summary  of  the  law  applicable  to  the  case 
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before  ns,  we  do  not  see  that  the  statate  under  consideration  is  ob- 
noxious thereto.  Commercial  intercourse  is  not  thereby  abridged 
nor  fettered,  and  no  new  duty  or  burden  is  imposed  thereon.  The 
defendants  are  only  called  upon  to  do,  under  a  certain  penalty,  pre- 
cisely wliat  the  common  law  declares  it  to  be  their  duty  to  do  with- 
out the  statute,  viz. :  to  ti*eat  all  alike  under  sin^ilar  ch'cumstances, 
— a  mere  police  regulation. 

The  Supreme  Court  of  Illinois  have  recently  had  occasion  to 
construe  a  similar  statute,  and  in  so  doing,  inter  alia,  say :  ''  It  is 
no  doubt  true  that  the  statute  to  prevent  unjust  discrimination  in 
the  rates  of  charges  of  railroad  companies,  under  which  this  action 
was  brought,  may  affect  commerce ;  but  in  our  judgment  it  caimot 
be  said  to  be  a  law  regulating  commerce  among  the  States  within 
the  meaning  of  the  Federal  Constitution.  .  .  .  The  law  does  not 
purport  to  exercise  control  over  any  railroad  corporation  except 
those  that  own  or  operate  a  railroad  in  the  State, — suc^li  corpora- 
tions as  have  domestic  relations  with  the  people  of  the  State ;  and^ 
as  we  understand  the  decisions  of  the  Supreme  Court  of  the 
United  States,  similar  laws  enacted  by  State  authority  have  been 
upheld  and  sustained,  although  such  laws  may  affect  commerce." 
People  V.  Wabash,  etc.,  R.  Cb.,  104  111.  476 ;  s.  c,  7  Am.  &  Eng. 
R.  R.  Cas.  577.  See  also  Hall  v.  De  Cuir,  95  U.  S.  485-487 ; 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164 ;  Chicago,  etc.,  R.  Co. 
V.  Iowa,  94  UT  S.  155 ;  Munn  v.  Illinois  94  U.  S.  113. 

The  exceptions  are  sustained  in  so  far  as  they  are  based  upon  the 
omission  of  the  defendants  to  answer  the  allegations  of  the  bill  as 
to  transactions  reaching  beyond  the  limits  of  the  State. 

Interstate  Commerce— Regulation  of,  by  State  Railroad  Commiuion. — The 
plain  cuustructioQ  of  the  Miasissippi  act  of  March  11,  1884,  creating  the 
the  State  railroad  commission,  is  tnat  it  was  the  intention  of  the  Legislature 
to  confer  upon  such  commission  the  power  to  control  all  rates  for  the 
transportation  of  goods,  wares,  and  merchandise,  from  points  within  the 
State  to  points  without  the  State,  and  from  points  outside  of  the  State  to 
points  inside  of  the  State;  otherwise  such  transportation  would  have  been 
included  in  the  exception  of  the  amendatory  act  of  March  15,  1885;  which 
exempts  from  the  operation  of  the  act  of  March  11  transportation  from  points 
in  one  State,  passing  through  the  State  of  Mississippi,  to  points  in  other 
States. 

The  transportation  of  goods,  wares,  and  merchandise  from  one  State  to 
another  constitutes  commerce  among  the  several  States,  and  a  regulation 
thereof  by  the  railroad  commission  of  the  State  of  Mississippi,  under  the 
act  of  March  11,  1884,  is  in  violation  of  article  1,  section  8,  par.  8,  of  the 
Constitution  of  the  United  States;  and  the  attempt  of  the  railroad  commis- 
sion to  force  upon  a  railroad  company  the  adoption  of  the  tariff  of  rates,, 
freight  rules,  and  regulations  and  classifications  of  freight  in  respect  to  the 
rate  to  be  charged  for  the  transportation  of  goods  from  points  within  the 
State  to  points  outside  of  the  State,  and  from  points  without  the  State  to 
points  inside  of  the  State,  presents  such  a  case  as  authorizes  a  court  of  equity 
to  grant  relief  thereon. 

The  ninth  rule  established  by  the  commission,  the  one  complained  of,. 
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reads  as  follows:  ''Any  railroad  compaDy  chartered  under  the  laws  of  thia 
State,  and  operating  therein,  whose  line  extends  beyond  the  limits  of  thia 
State,  shall,  as  to  freight  shipped  from  points  without  the  State  to  points 
within  the  State,  or  as  to  that  which  is  carried  from  points  within  to  points 
without  the  State,  make  no  discrimination  or  charges  on  any  part  of  its  line 
against  the  shipper  or  consignee  within  the  State;  but  the  amount  charged 
by  any  such  compaity  for  transportation  over  any  part  of  its  line  within 
this  State  shall  bear  the  same  proportion  to  the  amount  as  such  part  of  the 
line  does  to  the  entire  distance  carried,  and  shall  not  exceed  the  maximum 
rates  fixed  by  this  commission  for  such  railroad  company." 

Concerning  this  rule,  the  court,  per  Hill,  J.,  say:  **I  am  satisfied  that  the 
transportation  of  freights  embraced  under  rule  9  is  interstate  commerce,  and 
within  the  exclusive  regulation  of  Congress,  and  that  if  no  action  has  been 
had  by  Congress  in  relation  to  interstate  commerce,  the  inference  is  that 
Congress  intends  that  it  shall  remain  free  from  State  regulation."  Mobile  & 
O.  R.  Co.  0.  Sessions  et  al.y  28  Fed.  Repr.  592. 

In  view  of  the  decision  by  the  United  States  Supreme  Court  in  the  case  of 
Wabash,  etc.,  R.  Co.  v.  People,  ante,  1,  the  conclusions  of  the  case  of  Frov. 
Coal  Co.  V,  Prov.  &  W.  R.  Co.,  ants^  p.  42,  must  be  regarded  as  unsound,  at 
least  in  so  far  as  they  are  applicable  to  interstate  railway  traffic. 


NOBFOLE  AND  WeSTEBN  S.   Oo. 

V. 

Commonwealth. 

(AdoaTiee  OasSy  Pennsylvania,     October  4,  1886.) 

The  Pennsylvania  act  of  June  7, 1879,  requiring  foreign  corporations  exer- 
cising the  privilege  of  having  an  office  in  Pennsylvania  to  pay  a  license  fee 
therefor  is  applicable  to  the  Norfolk  &  Western  R.  Co.  Such  a  license  fee  is 
not  a  tax  upon  the  business  or  property  of  that  corporation,  nor  a  regulation 
of  interstate  commerce  within  the  purview  of  the  commercial  clause  of  the 
federal  constitution. 

Ebbob  to  common  pleas,  Dauphin  County. 

It  is  only  necessary  to  say  that  the  Norfolk  &  "Western  R.  ex- 
tends from  Norfolk,  Virginia,  to  Bristol,  Tennessee,  and  is  wholly 
outside  the  limits  of  Pennsylvania,  although  the  company  main- 
tained an  office  in  that  State. 

Jif,  E.  Olmsted  for  plaintiff  in  error. 

Robert  Snodgrass^  Deputy  Attorney-General,  and  Lewis  C. 
Caasidy^  Attorney-General,  for  the  Commonwealth. 

Gbebn,  J. — The  very  able  argument  of  the  learned  counsel  for 
the  plaintiff  in  error  has  failed  to  convince  us  of  the  correctness  of 
his  conclusions..   The  transportation  which  this  railroad  company 
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may  lawfully  condact  by  virtue  of  its  own  corporate  franchiseB  is 
not  interstate  transportation  at  all,  but  is  confined  to  territorial 
limits  which  are  entirely  without  the  State  of  Pennsylvania.  In 
other  words,  this  company  has  no  corporate  franchise  to  carry  any 
freight  or  passengers  irom  or  to  any  point  in  Pennsylvania ;  hence 
as  to  Pennsylvania,  its  transportation,  authorized  by  its  charter, 
cannot  be  i*egarded  as  interstate  transportation  in  any  point  of  view. 
The  through  transportation  in  which  it  does  participate  within  its 
own  territorial  limits  is  carried  on  by  force  of  certain  contracts  into 
which  it  has  entered  with  other  railroad  companies,  owning  their 
lines  of  road  with  which  this  company  connects;  and  in  the  sense 
that  the  carriage  of  freight  and  passengers  over  such  through  routes 
from  one  State  to  anotner  is  interstate  commerce,  the  proportion 
which  this  company  contributes  to  such  carriage  may  be  regarded 
as  a  portion  of  such  commerce.  But  that  is  not  the  sense  in  which, 
as  we  undei'stand  it,  the  commercial  clause  of  the  federal  constitu- 
tion is  to  be  interpreted,  when  its  immunity  is  invoked  by  a  parti- 
cular corporation  or  person  engaged  in  the  transportation  bnsmess. 
We  understand  that  its  protection  is  extended  only  to  such  trans- 
portation as  is  completely  and  lawfully  authorized  to  be  conducted 
from  one  State  to  another.  We  have  carefully  examined  all  the 
authorities  cited  for  the  plaintiff  in  error,  and  do  not  find  that  they 
oither  expressly  or  inferentially  decide  that  a'  local  corporation 
which  contributes  only  its  own  local  right  of  traffic  to  a  system  of 
through  traffic,  by  means  of  contract  arrangements  with  the  local 
'Companies,  can,  for  that  reason,  be  permitted  to  exercise  its  corpo- 
rate franchise  within  a  foreign  jurisdiction  free  of  such  burdens  as 
may  be  imposed  by  such  foreign  jurisdiction,  upon  the  theory  that 
it  is  engaged  in  interetate  commerce.  Anything  short  of  this  will 
not  suffice  for  the  exigencies  of  the  present  case.  We  concur  en- 
tirely with  the  view  so  lucidly  and  forcibly  expressed  by  the 
learned  court  below  in  the  opinion  in  the  Shenandpah  Yalley  case, 
adopted  in  that  case ;  and  on  this  opinion,  with  the  brief  remarks 
above  expressed,  we  affirm  this  judgment.    Judgment  affirmed. 

See  case  of  Wabash,  etc.,  B.  Co. «.  People,  {xntCf  1. 
A.  &  £.  R.  Oas.— 4 
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PrrrsBUBOH  and  Statb  Lnvs  B.  C!o. 

V. 
ROTHBCHILD  0i  oZ. 

(Adwmee  Ccm,  Pmn9yloania,    May  81,  1886.) 

When  two  corporations  of  different  States  become,  by  the  co-operatinff  leg- 
islation of  those  States,  a  consolidated  corporation,  such  consolidated  cor- 
poration, when  acting  in  its  corporate  capacity  in  either  of  the  States,  acta 
under  the  authority  of  the  charter  of  that  State,  and  the  legislation  of  the 
other  State  has  no  operation  beyond  its  territorial  limits. 

A  mortgage  of  the  property  of  a  corporation  is  an  increase  of  its  indebted- 
ness and  can  be  effected  only  in  compliance  with  article  XVI.,  section  7,  of 
the  Constitution  of  Pennsylvania  and  the  Act  of  April  18,  1874.  Otherwise 
the  mortgage  is  void. 

Foreclosure  proceedings  in  New  York  are  ineffectual  to  pass  title  to 
property  in  Pennsylvania. 

A  shareholder  of  the  consolidated  company  who  has  accepted  and  disposed 
of  bonds  thus  illegally  issued,  although  he  might  be  precluded  froni 
questioning  the  validity  of  the  bonds  and  mortgage,  may  yet  assert  want  of 
title  in  the  purchaser  of  the  corporate  property  situate  in  Pennsylvania  and 
•old  under  the  f orecldsure  proceedings  in  New  York. 

Appeal  from  a  decree  of  the  Oomtnon  Pleas  of  Elk  County^ 
granting  a  preliminary  injunction  and  appointing  a  receiver. 
Affirmed. 

Reported  below,  1  Pa.  C.  0.  R  620. 

This  was  a  bill  filed  by  Simon  Rothschild  and  others,  stockhold- 
ers, to  the  amonnt  of  more  than  10,000  shai'es  of  the  Rochester  & 
Pittsburgh  R.  Oo.,  against  the  Rochester  &  Pittsburgh  R.  Co.,  the 
Rochester  &  Pittsburgh  Coal  and  Iron  Co.,  the  Pittsburgh  & 
State  Line  R.  Co.,  the  Union  Trust  Co.  of  New  York,  Adrian 
Iselin,  and  others. 

The  bill,  supported  by  affidavits,  alleged,  inter  alia^  that  the 
Rochester  &  Pittsburgh  K.  Co.  had  claimed  (as  a  consolidated  cor- 
poration existing  under  the  laws  of  the  States  of  New  York  and 
Pennsylvania  by  virtue  of  articles  of  consolidation  and  merger 
dated  September  28,  1881,  between  it,  three  raih'oad  corporations 
organizea  under  the  laws  of  New  York,  and  two  organized  under 
the  laws  of  Pennsylvania)  to  own  a  line  of  railroad  extending  from 
Rochester,  New  York,  to  a  point  about  100  miles  within  tlieState 
of  Pennsylvania ;  that  the  articles  provided  for  an  issue,  by  the 
consolidated  company,  of  shares  to  the  amount  of  $10,000,000,  in 
exchange  for  the  shares  of  the  six  consolidating  companies,  al- 
though the  aggregate  capital  of  the  six  companies  was  onlv 
$6,310,000 ;  that  after  the  alleged  consolidation  the  capital  8to<^ 
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of  the  consolidated  company  was  unlawfully  increased  to  $20,000,- 
000;  that  on  the  first  day  of  February,  1884,  the  Bochester  & 
Pittsburgh  R.  Co.  executed  to  the  Union  Trust  Co.  of  New  York^ 
as  trustee,  to  secure  an  issue  of  bonds  not  exceeding  $4,000,000,  a 
mortga^^  of  the  entire  line  of  railroad  of  the  Rodiester  &  Pitts- 
burgh R.  Co.  in  the  States  of  New  York  and  Pennsylvania ;  that 
the  mortgage  was  recorded  in  the  several  counties  tfirough  which 
the  line  passed  ;  that,  for  default  in  payment  of  interest,  a  bill  of 
foreclosure  was  filed  by  the  trnstee,  October  2,  1884,  in  the 
Supreme  Court  of  Monroe  County,  New  York,  and  John  Mi 
Davy,  the  referee  appointed  by  decree  therein,  having  ascertain.ed 
that  the  amount  required  to  discharge  the  mortgage  debt  waft 
$2,056,292.11,  sold  and  conveyed,  October  16,  1885,  to  Adriaa 
Iselin,  in  consideration  of  $1,100,000,  the  entire  line  of  railroad 
in  the  States  of  New  York  and  Pennsylvania;  that  from  the 
record  of  the  proceedings  for  foreclosure  it  appeared  due  notice, 
under  section  1631  of  tne  New  York  Code  oi  Civil  Procedure, 
had  been  tiled  in  the  counties  of  both  States  in  which  the  line  was 
located  ;  tliat  after  the  sale  the  said  Iselin  had  procured  the  incor- 
poration of  the  Pittsburgh  &  State  Line  R.  Co.,  and  the  Buffalo, 
Rochester  &  Pittsburgh  R.  Co.,  the  former,  under  the  laws  of 
Pennsylvania  and  for  the  purpose  of  operating  a  line  of  road  iden* 
tical  in  description  with  so  much  of  the  line  of  the  Rochester  <fe 
Pittsburgh  R.  Co.  as  was  within  the  State  of  Pennsylvania,  and 
the  latter  under  the  laws  of  New  York  and  for  the  purpose  of  tak- 
ing title  to  30  taiicli  of  the  line  as  was  within  the  State  of  New 
York ;  that  under  a  deed  from  said  Iselin  the  Pittsburgh  &  State 
Line  R.  Co.  had  taken  possession  of  and  was  operating  all  the  line 
of  road  within  the  State  of  Pennsylvania  ;  and  that  a  consolidation 
of  the  Pittsburgh  &  State  Line  R.  Co.  and  the  Buffalo,  Rochester 
&  Pittsbursrh  R.  Co.  was  about  to  be  effected. 

The  bill  charged  that  the  foreclosure  proceedings  were  coll nsive- 
ly  and  fraudulentlv  instituted  ;  that  the  Supreme  Court  of  Monroe 
County,  New  York,  had  no  jurisdiction  to  divest  title  to  the  line 
of  railroad  in  the  State  of  Pennsylvania ;  that  the  sale  to  Iselia 
was  ineffectual  to  pass  title  to  that  part  of  the  line,  and  that  there- 
fore the  occupation  of  the  line  by  tne  Pittsburgh  &  State  Line  R» 
Co.  was  unlawful. 

The  bill  prayed  the  appointment  of  a  receiver  of  the  Rochester 
&  Pittsburgh  R.  Co.,  ana  an  injunction,  temporary  until  hearing, 
and  perpetual  thereafter,  irUer  alia  restraining  the  Pittsbnrgh  & 
State  Line  R.  Co.  from  interfering  with  the  operation  of  the  line  of 
the  Rochester  &  Pittsburgh  R.  Co.  or  consolidating  with  the 
Buffalo,  Rochester  &  Pittsburgh  R.  Co, 

Upon  appointing  a  receiver  and  granting  a  preliminary  injunc- 
tion as  prayed,  Mayer,  P.  J.,  after  stating  the  facts,  delivered  the 
following  opinion : 
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*'  Conceding  that  the  increase  of  the  capital  stock  of  the  consoli- 
dated company  was  in  excess  of  the  amount  aathorized  by  the 
Consolidating  Acts  of  the  States  of  New  York  and  Petmsylvania, 
and  consequently  illegal,  it  does  not  follow  that  the  consolidated 
company  has  no  valid  or  legal  existence,  or  that  the  validity  of 
6ach  consolidation  can  be  assailed  in  this  collateral  proceeding.  Its 
legality  can  only  be  questioned  bv  the  State,  and  then  only  in  a 
direct  proceeding  instituted  for  the  purpose.  Where  a  corpora- 
tion has  abused  its  powera  or  committed  acts  which  are  unlawful, 
it  nevertheless  continues  to  exist  as  a  corporate  body,  until  the 
State  or  government  which  created  it  shall,  by  a  proper  proceed- 
ing, procure  an  adjudication  and  enforce  a  forfeiture  oi  the  charter. 
But  all  such  proceedings  are  at  the  instance  and  on  behalf  of  the 
State  or  government.  Ormsby  v.  Vermont  Copper  Co.,  65  Barb. 
860. 

*^  The  invalidity  of  a  charter  cannot  be  inquired  into  collater- 
ally, and  least  of  all  by  a  member  who  has  enjoyed  the  benefits  of 
its  privileges.  Dver  v.  Walker,  40  Pa.  St.  157;  Hanover  June. 
&  8.  R.  Co.  V,  Haldeman,  82  Pa.  St.  86. 

'^  When  a  charter  has  actually  been  granted  to  certain  persons  to 
act  as  a  corporation,  and  they  are  actually  in  the  possession  and  en- 
joyment of  the  corporate  rights  granted,  such  possession  and  enjoy- 
ment will  be  held  against  one  who  has  dealt  with  them  in  tueir 
corporate  character.    Ang.  Corp.  §  80. 

"  He  cannot  be  permitted  to  prove  in  a  collateral  proceeding 
that  a  condition  precedent  to  its  full  corporate  existence  has  not 
been  complied  with.  When  there  is  2i  ae  facto  corporation,  and 
the  State  does  not  interfere,  its  corporate  existence  and  its  ability 
to  contract  cannot  be  questioned,  opaheru  Farmers'  Bank,  94  Pa. 
St.  434 ;  Comrs.  v.  Bolles,  94  U.  S.  104. 

^'  The  bill  further  charges  that  the  bonds  issued  by  the  consoli* 
dated  company,  and  the  mortgage  securing  the  payment  of  the 
same,  executed  and  delivered  to  the  Union  Trust  Co.  of  New 
York,  and  upon  which  the  foreclosure  proceedings  were  had  in  the 
Supreme  Court  of  Monroe  County,  New  York,  were  illegal  and 
void,  so  far  as  they  affected  the  property  of  the  corporation  in  the 
State  of  Pennsylvania ;  that  the  bonds  were  issued  in  disregard  of 
article  XVI.,  section  7,  of  the  Constitution  of  Pennsylvania,  and 
of  the  Act  of  Assembly  of  April  18,  1874,  passed  to  enforce  the 
provisions  of  said  constitutional  article ;  that  the  issuing  of  said 
oonds  and  the  creation  of  said  mortgage,  by  reason  of  the  violation 
of  the  Constitution  and  the  laws  of  the  Slate  of  Pennsylvania,  be- 
came no  lien  upon  the  corporate  property  in  this  State ;  that  bonds 
and  mortgages  of  a  corporation  are  within  the  term  ^  indebtedness,' 
as  declared  m  the  Constitution,  will  hardly  be  controverted. 

"There  surely  cannot  be  higher  or  more  dangerous  debts  as  ap- 
plied to  corporations,  and  they  come  within  the  meaning  and  inten- 
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tion  of  the  law.  The  manifest  purpose  of  the  constitutional  pro* 
Tision  and  tlie  Act  of  April  18,  1874,  was,  that  the  owners  of  cor* 
porate  property  should  be  able  to  exercise  some  control  and  snper- 
▼ision  over  their  property  and  the  agents  who  manage  it ;  and  that 
stockholders  should  be  afforded  an  opportunity  to  pass  upon  the 
question  of  mortgaging  their  property.  Thus,  by  the  adoption  of 
tliis  constitutional  provision,  the  State  of  Pennsylvania  has  de- 
clared a  fundamental  policy  in  regard  to  the  increase  of  the  in- 
debtedness of  corpoi'ations,  and  prescribed  under  what  restrictions 
and  regulations  such  indebtedness  shall  be  created. 

*^  It  was  not  claimed  on  the  argument  that  the  requirements  of 
the  Constitution  of  Pennsylvania  and  the  Act  of  1874  had  been 
complied  with,  in  the  issuing  of  the  bonds  and  the  creation  of  the 
mortgage ;  but  it  was  insisted  that  although  the  Rochester  &  Pitts- 
burgh R.  Co.  had  increased  its  indebtedness  and  had  issued  its 
bonds  and  executed  the  mortgage  so  as  to  conflict  with  the  Consti- 
tution and  laws  of  Pennsylvania,  they  do  not  apply  to  the  acts  of 
tlie  corporation  when  acting  in  New  York  ;  and  that  the  corpora- 
tion, having  authorized  there  the  issuing  of  the  bonds,  and  being 
valid  by  the  laws  of  that  State,  they  are  valid  in  Pennsylvania. 

^^  I  do  not  assent  to  the  correctness  of  this  position.  Although 
by  the  terms  of  the  Consolidating  Acts  of  the  two  States  the  con- 
solidating corporations  are  deemed  and  taken  to  be  one  corpoi*ation, 
yet  it  has  no  legal  existence  in  either  State,  except  by  the  laws  of 
that  State;  and  the  consolidated  company,  so  far  as  the  regulation 
and  control  of  its  corporate  property  are  concerned,  must  necessarily 
be  subject  to  the  Constitution  and  laws  of  such  State,  unless  such 
control  and  supervision  have  been  surrendered ;  so  that  when  the 
consolidating  corporations  became  one  corporation  by  the  co-operat- 
ing legislation  of  the  two  States,  it  was  subject  to  all  the  provi- 
sions of  the  Constitution  and  laws  of  Pennsylvania,  and  '  all  the 
restrictions,  disabilties ;  and  duties  of  each  of  such  consolidating  cor- 
porations.'    Vide  Consolidation  Act  of  Pennsylvania  of  1865. 

^^  The  status  of  a  company  acting  under  charters  from  two 
States  is  that  of  an  association  incorporated  in  and  by  each  of  the 
States,  and  when  acting  as  a  corporation  in  either  of  the  States,  it 
acts  under  the  authority  of  the  charter  of  the  State  in  which  it  is 
then  acting,  and  that  only ;  the  legislation  of  the  other  State,  hav- 
ing no  operation  beyond  its  territorial  limits."  Bacine  B.  Co.  v. 
Farmers^  Trust  Co.,  49  111.  381. 

^^  The  new  company  stands  in  the  same  relation  to  each  State  as 
the  original  company  in  that  State."  Delaware  B.  Tax  Case,  18 
Wall.  206. 

"In  Graham  v.  Boston  H.  &  E.  B.  Co.,  14  Fed.  Be  p.  757,  in 
speaking  of  the  consolidation  of  several  railroad  companies  into 
one  company,  under  the  laws  of  several  States,  the  court,  in  its 
opinion,  says :  *'  In  such  cases^tlie  corporation  has  a  common  stock, 
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the  same  shareholders  and  officers,  the  same  property  and  a  single 
organization,  and  is  for  most  purposes  one  corporation.  But  it  is 
a  sepamte  corporation  in  each  State  so.  far  that  it  is  governed  bj 
the  laws  of  each  State  within  its  own  territory.'  Genenilly  speak- 
ing, the  validity  of  a  contract  is  to  be  decided  by  the  law  of  the 
place  where  it  is  made,  unless  it  is  to  be  performed  in  another 
country;  in  the  latter  case  the  contract,  as  to  its  validity,  nature, 
obligation,  and  interpretation,  is  to  be  governed  ny  the  law  of  the 
place  of  performance.    Story,  Confl.  L.  §§  242-280. 

'^  If  valid  when  made  it  is  by  the  general  law  of  nations,  7*i^r» 
gentium,  held  valid  everywhere  by  tacit  or  implied  consent  of  the 
parties.     Id.  §  252. 

"  But  there  is  an  exception  to  the  rule  as  to  the  universal  valid- 
ity of  contracts,  which  is,  that  no  State  will  recognize  or  enforce 
a  contract  which  would  be  repugnant  to  its  policy  or  injurious  to 
the  riglits,  the  interests,  or  the  convenience  of  such  State  or  its 
citizens.     Id.  §  244. 

"  This  extjeption  results  from  the  consideration  that  the  author- 
ity of  acts  done  and  contracts  made  in  other  States,  as  well  as  the 
laws  by  which  they  are  regulated,  are  not  propria  viffore  of  any 
efficacy  beyond  the  territorial  limits  of  that  State ;  and  wliatever 
eifect  is  attributed  to  them  elsewhere  is  from  comity,  and  not  of 
strict  right. 

"  '  Whenever  a  State  sufficiently  indicates  that  contracts  which  de- 
rive tlieir  validity  from  its  comity  are  repugnant  to  its  policy  or  are 
considered  as  injurious  to  its  interests,  the  presumption  in  favor  of 
its  adoption  can  no  longer  be  made.^  Bank  of  Augusta  v,  Earle, 
13  Pet.  519. 

''  *No  State  is  bound  to  recognize  and  enforce  contracts  injuri- 
ous to  its  own  interests  or  those  of  its  subjects,  although  valid  by 
the  law  of  the  place  where  made.' 

36  Am.  Dec.  571 ;  31  Am.  Dec.  307 ;  16  Am.  Dec.  212 ;  20 
Am.  Dec.  286. 

"  That  the  recognition  and  enforcement  of  the  contract  made  in 
New  York,  for  the  issuing  of  the  bonds  and  the  creation  of  the 
mortgage,  whereby  the  rights  of  stockholders  in  the  corporate 
property  of  the  company  in  Pennsylvania  would  be  seriously  af- 
fected and  impaired,  is  contrary  to  the  policy  and  interests  of  this 
State,  is  evidenced  by  the  fact  that  the  State  has  incorporated  into 
its  organic  law  a  proiiibition  against  the  making  of  such  contracts, 
unless  by  complying  with  the  requirements  of  her  constitutional 
provision  and  the  laws  passed  to  carry  it  into  effect.  The  corpor- 
ation, although  acting  in  New  York  and  according  to  laws  of  that 
State  and  having  issued  the  bonds  which  are  valid  there,  could 
not  create  a  debt  which  would  bind  the  corporate  property  in 
Pennsylvania,  in  violation  of  its  constitution  and  laws,  it  would 
be  in  contravention  of  the  policy  of  this  State,  as  declared  in  its 
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fundamental  law ;  and  sacli  a  contract  cannot  be  recognized  or  en- 
forced  here. 

"  Consequently,  the  l^onds  and  mortgage  are  invalid  and  void, 
4ind  the  rights  of  the  stockholders  in  the  corporate  property  and 
franchises  of  the  company  in  Peimsylvania  are  unaffected,  unless 
by  the  foreclosure  proceedings  had  in  the  Supreme  Court  of  Mon- 
roe County,  New  York,  these  rights  have  been  extinguished  by 
the  decree  and  sale. 

^'  This  brings  us  to  the  consideration  of  the  legal  effect  of  the 
decree  in  that  court,  and  the  sale  made  under  it.  Tlie  Supreme 
Court  of  Monroe  County,  New  York,  has  a  general  jurisdiction, 
both  at  law  and  in  equity;  and  by  the  Revised  Statutes  of  that 
fitate  it  is  enacted  that  ^  the  powers  and  jurisdiction  of  the  court 
of  chancery  are  coextensive  with  the  powers  and  jurisdiction  of 
the  court  of  chancery  in  England,  with  the  exceptions,  additions, 
and  limitations  created  and  imposed  by  the  Constitution  and  laws 
of  this  State.' 

"  Article  4,  section  1626  of  the  Code  of  Civil  Procedure  pro- 
vides :  '  In  an  action  to  foreclose  a  mortgage  upon  real  property, 
if  the  plaintiff  becomes  entitled  to  final  judgment,  it  must  direct 
the  sale  of  the  property  mortgaged,  or  of  such  part  thereof  as  is 
sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the  sale 
and  the  costs  of  the  action.' 

"  Section  1631  provides :  *  The  plaintiff  must,  at  least  twenty 
<lays  before  a  final  judgment  directing  a  sale  is  rendered,  file,  in 
the  clerk's  office  of  eacii  county  where  the  mortgaged  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
section  1670  of  this  act,  which  must  specify,  in  addition  to  the 
particulars  required  by  that  section,  the  date  of  the  mortgage,  the 
parties  thereto,  and  the  time  and  place  of  securing  it.' 

"  Section  1632  provides :  *  A  conveyance  upon  a  sale  made  pur- 
suant to  a  final  judgment,  in  an  action  to  foreclose  a  mortgage  upon 
real  property,  vests  in  the  purchaser  the  same  estate,  only,  that 
would  have  vested  in  the  mortgagee  if  the  equity  of  redemption 
had  been. foreclosed.  Such  a  conveyance  is  as  valid  as  if  it  were 
executed  by  the  mortgagor  .and  mortgagee,  and  is  an  entire  bar 
sgainst  each  of  them,  and  against  each  party  to  the  action  who  was 
dutv  summoned,  and  every  person  claiming  from,  through,  or 
tinder  a  party,  by  title  accruing  after  the  filing  of  the  notice  of 
the  pendency  of  the  action  ap  prescribed  in  the  last  section.' 

^^  That  this  section  only  defines  the  effect  of  the  deed  cannot  be 
•controverted.  It  is  apparent  that  the  entire  proceedings  in  the 
<x>urt  of  Monroe  County  were  based  upon  tne  statutes  of  said 
State,  were  local  in  their  character,  and  not  intended  to  have  any 
extraterritorial  effect,  unless,  as  is  claimed,  that  portion  of  the  de- 
<sree  which  bars  the  equity  of  redemption  of  the  mortgas^or  has 
that  effect.    But  it  will  be  noticed  that  it  was  only  '  after  filing  of 
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notices  of  the  pendency  of  the  action  '  that  the  defendant's  equity 
of  redemption  was  barred  and  foreclosed ;  and  tlie  record  shows 
that  this  notice  was  only  filed  in  the  counties  of  the  State  of  New 
Tork  tlirongh  which  the  railroad  rnns  and  where  the  mortgage  ia 
recorded,  thus  indicating  that  the  decree  was  to  have  no  further 
force  and  effect  than  to  bar  and  foreclose  the  equity  of  i^emption 
of  the  mortgagor  in  the  mort^ged  premises  in  the  State  of  New 
Tork.  But,  aside  from  this,  is  the  decree  of  the  New  York  court 
effective  to  pass  the  entire  title  of  the  mortgaged  premises  both  in 
New  York  and  Pennsylvania  to  the  purchaser,  and  is  it  conclusive 
upon  the  rights  of  the  plaintiffs ! 

^'  It  is  clear  that  the  decree  of  sale,  and  the  deed  made  in  pur- 
suance of  it,  are  ineffective  to  pass  the  title  of  the  property  in 
Pennsylvania.  In  speaking  of  sales  made  under  a  cecree  of  a 
court  of  equity  in  proceedings  to  foreclose  a  mortgage,  the  author 
of  Jones  on  Mortgages  says  (vol.  2,  §  1608) : 

'^  ^  A  sale  under  a  decree  of  court  is  in  contemplation  of  law  the 
act  of  the  court.  It  is  made  through  the  instrumentality  of  some 
officer  designated  by  statute  or  appointed  by  the  court.  Whatever 
name  be  given  to  this  officer,  whether  master  in  chancery,  referee^ 
trustee,  commissioner,  or  sheriff,  in  making  the  sale  he  acts  as  the 
agent  of  the  court* 

Vide  Heyer  v.  Deaves,  2  Johns.  Ch.  154 ;  Mayer  v.  Wick,  16- 
Ohio  St.  548. 

^*  Though  a  person  having  the  legal  title  to  land  in  one  State  may 
be  decreed  by  a  court  of  equity  m  another  State  to  convey  the 
land,  yet  'neither  the  decree  nor  any  conveyance  by  virtue  of  it^ 
by  one  not  having  the  title,  can  operate  beyond  the  jurisdiction  of 
the  court'    Watkins  v.  Holman,  16  Pet  25. 

" '  A  court  of  chancery,  having  jurisdiction  over  the  pereon  who 
has  the  legal  title  to  lands  in  another  State,  may,  by  a  decree,  force 
him  to  convey  to  the  holder  of  the  equitable  title  for  whom  he 
stands  as  trustee ;  but  it  cannot,  by  its  decree  or  through  a  deed  of 
a  commissioner,  pass  that  title.'     Watts  v.  Waddle,  6  Pet.  389. 

''  It  is  claimed  that  under  the  provisions  of  the  Constitution  of 
the  United  States,  the  decree  of  the  New  York  court,  barring  the 
equity  of  redemption  of  the  mortgage  in  the  mortgstged  premises^ 
is  an  adjudication  of  the  validity  of  the  bonds  and  mortgage,  con- 
clusive upon  the  rights  of  the  plaintiffs,  and  a  bar  to  any  proceed* 
ings  in  this  State. 

^'  Assuming  that  the  decree  was  not  local  in  its  character  and 
effect,  is  it  conclusive  upon  these  plaintiffs? 

'^  It  is  established  that  the  decree  and  judgment  of  a  court  of 
competent  Jurisdiction  of  a  sister  State  has  the  same  credit,  valid- 
ity, and  enect  in  the  courts  of  another  State  which  it  had  in  the 
State  where  it  was  rendered.  But  it  is  as  well  settled  that  the  in- 
quiry is  always  open  whether  the  court  by  which  a  judgment  was 
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rendered  had  jurisdiction  of  the  person  or  thing.  ^Upon  princi- 
ple,' says  Chief  Jnstice  Marshall,  ^  it  would  seem  that  the  opera- 
tion of  every  judgment  must  depend  on  the  power  of  the  court  to 
render  that  judgment;  or,  in  other  words,  on  its  jurisdiction  over 
the  subject-matter  which  it  has  determined.'  Rose  u  Himeley,  4 
Cranch,  269. 

''  Justice  Story,  in  his  Commentaries  on  the  Constitation,  after 
stating  the  general  doctrine  established  with  regard  to  the  conclu- 
sive enect  of  judgments  of  one  State  in  every  other  State,  says : 
*  But  this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  original  judgment  was  given  to  pronounce  it ; 
or  the  right  of  the  State  itself  to  exercise  authority  over  the  per- 
son or  the  subject-matter.  The  Constitution  did  not  mean  to  con- 
fer (upon  the  States)  a  new  power  of  jurisdiction,  but  simply  to 
regulate  the  effect  of  the  acknowledged  jurisdiction  over  persons 
and  things  within  their  territory.'     §  1313. 

^'  ^  Want  of  jurisdiction  may  be  shown  either  as  to  the  subject- 
matter  or  the  person,  or,  in  proceedings  m  rem^  as  to  the  thmg.^ 
Thompson  v.  Whitman,  18  Wall.  457. 

^^  These  authorities  fully  sustain  the  position  that  want  of  juris- 
diction of  a  court  over  the  subject-matter  may  be  shown  at  any 
time ;  and  a  judgment  rendered  in  the  absence  of  jurisdiction  is 
inoperative  and  void.  The  following  propositions  have  been  es- 
tablished by  repeated  decisions ;  where  the  subject-matter  of  the 
suit  is  strictly  local,  the  jurisdiction  of  the  court  depends  upon 
such  locality,  and  can  only  be  exercised  in  the  State  where  the 
subject-matter  is  located.  In  other  words,  where  the  subject-mat- 
ter is  local,  and  the  suit  is  brought  for  the  purpose  of  directly 
affecting  or  acting  upon  the  subject-matter,  and  the  decree  when 
rendered  and  the  relief  when  granted  would  operate  directly  upon 
such  subject-matter  and  not  merely  upon  the  person  of  the  de* 
*  fendant,  then  the  situation  of  the  subject-matter  determines  the 
proper  place  for  the  exercise  of  the  jurisdiction ;  the  jurisdiction 
can  only  be  exercised  in  the  State  where  such  subject-matter  is 
located.  1  Pom.  Eq.  Jur.  §  298 ;  Miss.  &  Mo.  R.  E.  v.  Ward,  2 
Black,  485 ;  Massie  v.  Watts,  6  Cranch,  148. 

"  On  the  other  hand,  although  the  subject-matter  may  be  local, — 
as,  for  example,  a  tract  of  land, — still,  if  the  object  of  the  suit  is 
to  directly  deal  with  and  affect  the  person  of  the  defendant  party, 
and  not  the  subject-matter  itself,  and  the  decree  when  rendered 
and  the  relief  when  granted  would  in  fact  directly  affect  and  oper- 
ate upon  the  person  of  the  defendant  only,  and  would  not  directly 
operate  upon  the  subject-matter,  then  the  suit  may  be  maintained 
in  anv  State,  where  the  court  obtains  jurisdiction  of  the  person  of 
the  defendant,  although  the  subject-matter  of  the  controversy  re- 
ferred to  and  described  in  the  decree,  and  ultimately  but  indirectly 
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affected  by  the  relief  granted,  may  be  eitnated  in  another  State. 
1  Pom.  £q.  Jnr.  p.  333. 

^^  Under  these  rales,  it  cannot  be  snccesefnily  contended  that  the 
decree  of  the  New  York  court,  barring  the  eqaity  of  redemption, 
can  liave  the  effect  of  transferring  any  title  ;  nor  aoes  it  determine 
the  validity  of  the  mortgage  as  to  the  property  of  the  corporation 
in  this  State.  To  hold  a  contrary  doctrine  wonld  be  conferring 
jurisdiction  upon  the  courts  of  one  State  to  determine  in  what 
mode  real  estate  may  be  disposed  of  in  another  State. 

^^  'No  principle  is  better  established  than  that  the  disposition  of 
real  estate,  whether  by  deed,  descent,  or  by  another  mode,  must  be 
governed  by  the  laws  of  the  State  where  the  land  is  situated.' 
Watkins  v.  Holman,  16  Pet.  25. 

"  Thus  Judge  Story  declares  that  ^  not  only  lands  but  servitudes 
and  easements  and  other  charges  on  lands,  as  mortgages  and  rents 
and  trust  estates,  are  deemed  to  be,  in  the  sense  of  the  law,  im- 
movables, and  governed  by  the  lex  rei  sites.  The  only  process  by 
which  title  can  be  made  to  such  li^ns,  or  the  only  way  by  which 
such  liens  can  be  enforced,  is  that  of  the  sittts,^  Wliart.  Confl. 
of  Laws,  §  291.  ^  So,  the  validity  of  a  mortgage,  as  a  lien  on  land, 
is  to  be  determined  by  the  law  of  the  place  where  the  land  is  situ- 
ate, although  both  the  parties  reside  in  another  State.'  Goddard 
"v.  Sawyer,  9  Allen  (Mass.),  78. 

"  In  that  case  both  parties  resided  in  the  State  of  New  Hamp- 
shire; the  mortgage  was  executed  there,  and  would  have  been 
valid  in  that  State. 

"  It  is  true,  however,  that  the  law  is  modified  when  the  mort- 
gage of  land  is  merely  collateral  and  subsidiary  to  a  personal  con- 
tract of  loan.  In  such  case,  while  the  mortgage  or  pledge  cannot 
be  enforced,  or  the  land  touched,  except  in  the  court  having 
local  jurisdiction,  it  is  otherwise  with  regard  to  the  contnict, 
which  is  governed  by  the  law  of  the  place  in  which  such  con- 
tract has  its  proper  seat.     Whart.  Confl.  Laws,  §  292. 

"  But  in  such  a  case  proceedings  must  be  instituted  u])on  the 
principal  indebtedness  or  personal  contract,  and  not  upon  the 
collateral. 

^'  It  remains  to  consider  the  question  raised  as  to  the  right  of 
these  plaintiffs  to  maintain  this  bill. 

(After  citing  authorities  that  one  shareholder  can  maintain  such 
a  bill,  18  How.  290  ;  55  N.  H.  531 ;  24  Pa.  378  ;  62  Pa.  218,  his 
honor  proceeded  as  follows  :) 

^'  It  is  alleged  in  the  affidavits  presented  by  the  defendants,  and 
not  denied  in  the  counter-affidavits,  that  W.  H.  Olmstead,  one 
of  the  plaintiffs,  accepted  one  of  the  bonds  and  disposed  of  it, 
thereby  ratifying  the  act  of  the  corporation  in  the  issuing  of  the 
bonds. 
.    ^'  While  this  might  preclude  him  from  questioning  the  validity 
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of  the  bonds  and  mortgage,  it  wonld  not  bar  his  right  as  a  stock- 
holder to  assert  a  want  of  title  in  the  purchase  of  the  oorporate 
property  under  the  foreclosure  proceedings  in  the  State  of  New 
York,  and  maintain  a  bill  for  the  protection  of  his  interest  as  a 
stockholder  in  the  corporate  property  in  Pennsylvania.  What 
has  been  said  in  regard  to  the  validity  of  the  charter  of  the 
Rochester  &  Pittsburgh  R.  Oo.  will  apply  as  well  to  the  charter 
of  the  Pittsburgh  &  State  Line  R.  Co.  The  plaintiffs  cannot  assail 
its  legality  in  this  proceeding.  My  conclusions  upon  the  whole 
case  are  : 

"  First.  That  this  bill  can  be  maintained  by  the  present  plain- 
tiffs, who  are  stockholders  of  the  Rochester  &  Pittsburgh  R.  Co. 

"  Second.  That  the  issuing  of  the  bonds  and  the  creation  of  the 
mortgage  were  in  contravention  of  tjie  policy  of  this  State,  as  de- 
clared in  its  constitution,  and  the  laws  passed  to  enforce  it,  and  are 
therefore  illegal  and  void  ;  and  the  lien  of  the  mortgage  did  not 
bind  the  property  of  the  corporation  in  Pennsylvania. 

''  Third.  That  the  proceedings  had  in  the  Supreme  Court  of 
Monroe  County,  New  York,  for  the  foreclosure  of  the  mortgage, 
were  local  in  their  character  and  can  have  no  extraterritorial 
effect. 

''  Fourth.  That  the  decree  of  sale  and  the  deed  made  in  pursuance 
of  it  are  ineffective  to  pass  the  title  of  the  corporate  property  in 
Pennsylvania  to  Adrian  Iselin,  the  purchaser,  or  his  vendee,  the 
Pittsburgh  &  State  Line  R.  Co. 

'*^ Fifth.  Thut  the  decree  foreclosing  the  equity  of  redemption 
of  the  mortgagor  had  only  the  effect  of  foreclosing  its  equity  of  re- 
dehiption  in  the  mortgaged  premises  in  the  State  of  New  York. 

"Sixth.  That  such  decree  is  not  conclusive  upon  the  rights  of 
the  plaintiffs,  as  the  courts  of  the  State  of  New  York  had  no  ju- 
risdiction to  pass  upon  the  validity  of  the  mortgage  as  to  the  prop- 
erty of  the  corporation  in  Pennsylvania. 

"Seventh.  That,  although  the  issninor  of  the  bonds  by  the  cor- 
poration while  acting  in  the  State  of  New  York  was  a  valid  cor- 
porate act  in  that  State,  and  could  be  enforced  there,  yet  such 
contract,  b'^ing  repugnant  to  the  policy  of  this  State  in  regard  to 
the  increase  of '  indebtedness '  of  corporations,  cannot  be  recog- 
nized or  enforced  by  the  courts  of  this  State;  and  that  the  adjudi- 
cation by  the  courts  of  New  York  State  upon  the  validity  of  the 
bonds  would  not  be  binding  and  conclusive  upon  the  courts  of 
this  State. 

'•  These  conclusions  are  not  in  conflict  with  the  principles  de- 
cided in  the  cases  of  MuUer  v.  Dows,  94  U.  S.  444,  or  M.cElrath 
^.  Pittsburgh  &  S.  R.  Co.,  66  Pa.  St.  189. 

"  In  neither  of  these  cases  was  the  question  raised  as  to  the  va- 
lidity of  the  mortgage  or  the  power  of  the  corporation  to  create  it. 
The  corporation  having  the  v  power  to  create  the  mortgage,  the 
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title  of  the  property  would  pass,  enbject  to  the  eqnity  of  redemp- 
tion of  the  mortgagor,  which  could  be  barred  and  foreclosed  by  prop- 
er proceedings.  %at  where  the  power  to  create  a  mortgage  is 
wanting,  the  title  would  not  pass,  and  there  would  be  no  equity  of 
redemption  which  could  be  barred  or  foreclosed." 

March  22,  1886,  the  court  entered  the  following  decree: 

"  First.  That  pending  the  final  hearing  in  the  cause,  Tatlow  Jack- 
son be  appointed  receiver  of  all  the  property  of  the  Rochester  & 
Pittsburgh  B.  Co.  in  the  State  of  Pennsylvania,  including  parti- 
cularly a  line  of  i*ailway  beginning  at  a  point  on  the  boundary  line 
between  the  States  of  I^ennsylvania  and  New  York,  and  extending 
thence  through  the  counties  of  McKean,  Elk,  Clearfield,  and  Jeffer- 
son, for  a  distance  of  about  100  miles,  to  a  point  in  the  neighbor- 
hood of  Punxatawny  in  said  Jefferson  County;  and  also  of  the 
stations,  depots,  yards,  and  other  property  appurtenant  to  and 
used  in  connection  with  said  line  of  railway. 

^^  Second.  That  said  receiver  shall  proceed  to  operate  or  make 
such  arrangements  for  the  operation  oi  said  line  of  railway  as  may 
be  determined  to  be  for  the  interest  of  the  Hochester  &  Pitts- 
burgh R.  Co.,  and  maintain  it  as  a  highway  for  the  transportation 
of  passengers  and  freight. 

"  Third.  That  the  defendant,  the  Pittsburgh  &  State  Line  R. 
Co.,  its  officers,  agents,  and  employees,  be  enjoined  firat,  until  final 
hearing  of  the  cause,  from  taking  the  earnings,  income,  and  tolls 
of  the  line  of  raih*oad  hereinbefore  mentionea,  formerly  operated 
by  the  Rochester  &  Pittsburgh  R.  Co.,  or  from  in  any  manner  in- 
terfering with  Tatlow  Jackson,  the  receiver  hereinbefore  men- 
tioned, in  taking  possession,  operating,  and  taking  the  earnings^ 
income,  and  tolls  of  the  said  line  of  railway. 

^*  Fourth.  That  Adrian  Iselin,  and  all  other  persons  or  corpora- 
tions claiming  under  him,  are  enjoined,  until  final  hearing  of 
the  cause,  from  making  any  claim  of  right  to  possession  oi  or 
title  in  said  line  of  railway  by  virtue  of  the  proceedings  taken  by 
the  Union  Trust  Co.  of  New  York,  for  Monroe  County,  and 
the  sale  directed  in  said  proceedings  made  at  Rochester  by  John 
H.  Davy,  referee,  on  the  16th  day  of  October,  1886. 

'*  Fifth.  That  the  Pittsburgh  &  State  Line  R.  Co.  be  enjoined, 
until  the  final  hearing  of  the  cause,  from  entering  into  or  ratifying 
and  confirming  any  agreement  with  the  Buffalo,  Rodiester  & 
Pittsburgh  R.  Co.,  for  the  consolidation  and  merger  of  the  prop- 
erty, rights,  and  franchises  of  said  companies. 

''  Sixth.  That  all  orders  heretofoi*e  made  in  the  cause  be  con* 
firmed,  except  so  far  as  modified  by  the  decree  now  entered." 

The  appellant  took  this  appeal,  assigning  for  error  the  action  of 
the  court  in  entering  the  above  decree. 

Wheeler  S,  JPeckhamj  Thomas  F,  Wentworth,  E.  Oreenougk 
J^laUj  John  O.  Holly  and  John  O.  Johnson  for  appellant. 
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i?.  C.  DcUe^  T.  C.  Hippie^  and  Samud  Dickson  for  appellees. 

Per  Ouriam, — ^This  decree  is  afBrmed,  the  preliminary  injuno- 
tton  oontinned,  and  the  appeal  dismissed,  at  the  the  costs  of  the  ap- 
pellant. 

Consolidation!  Existence  under  the  Laws  of  Two  States. — See  Nashua, 
etc.,  R.  Co. «.  Boston,  etc.,  R.  Co.,  16  Am.  &  Ens.  R.  R.  Cas.  488;  Louis- 
tiile,  etc.,  R.  Co.  v.  Railroad  Commissioners,  16  lb.  1. 


Union  Tetjst  Oo. 

V. 
BOOHESTEB  B.  Co. 

{AdwxnM  Oas&,  Jfmo  Tori.    June  15,  1886.) 

A  decree  of  foreclosure  is  valid  although  part  of  the  premises  covered  by  it 
are  in  a  sister  State ;  and  although  the  judgment  cannot  be  enforced  as  to 
such  property,  yet  the  court  may  require  the  mortgagor  to  execute  a  convey- 
ance of  the  same  to  the  purchaser  under  the  judgment,  in  order  that  the 
whole  security  may  be  made  effective. 

Appeal  from  an  qrder  of  the  general  term,  fifth  department, 
reversing  so  ninch  of  an  order  of  the  Monroe  special  term  as  denies 
a  motion  of  plaintiff  and  the  pnrchaser  at  a  foreclosnre  to  amend 
the  judgment,  and  amending  the  judgment  ntmopro  tunc. 

This  was  a  motion  on  behalf  of  plainti£F,  Adrian  Iselin,  the  pur- 
chaser on  foreclosure,  and  the  Pittsbnrgh  &  State  Line  B.  Co.,  to 
confirm  referee's  report  of  sale,  and  also  to  amend  the  judgment  in 
the  action  so  as  to  aecree  a  conveyance  by  the  Rochester  &  Pitts- 
burgh B.  Oo.  to  the  purchaser  or  his  grantees.  Also,  a  motion 
by  tue  defendant  Wm.  H.  Olmstead  to  set  aside  and  vacate  sale. 

The  papers  for  the  motion  to  confirm  and  amend  appear  to  have 
been  served  on  the  Bochester  &  Pittsburgh  E.  Co.,  but  that 
company  does  not  appear  to  oppose.  The  moving  affidavit  of  Mr. 
Iselin  on  the  part  of  himself  and  others  shows  that  he  was  the 
purchaser;  that  he  received  the  referee's  deed  and  paid  the  pur- 
chase-money ;  that  upon  producing  his  deed  and  making  demand 
he  received  possession  both  of  the  New  York  and  the  Pennsylvania 
property ;  that  he  has  organized  one  corporation  in  New  York, 
named  the  Buffalo,  Bochester  &  Pittsburgh  B.  Co.,  and  one  in 
Pennsylvania,  named  the  Pittsburgh  &  State  Line  B.  Co. ;  that 
he  has  conveyed  to  the  Buffalo,  Iu>chester  &  Pittsburgh  B.  Co. 
the  New  York  property,  and  to  the  Pittsburgh  &  State  Line  B. 
Co.  the  Pennsylvania  property  ;  that  said  corporations  are  in  pos- 
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eession,  respectively,  of  the  property  conveyed  to  them  and  are 
operating  said  roads;  that  the  directors  of  said  roads  liave  made  an 
agreement  of  consolidation ;  that  about  December  4,  1885,  the 
defendant  William  H.  Ohnstead,  and  other  named  persons,  com» 
menced  an  action  in  the  court  of  common  pleas  of  Eik  county, 
Pennsylvania,  against  the  Rochester  &  Pittsburgh  R.  Co.,  the 
Pittsburgh    &    State    Line  R.  Co.,  Iselin,  and  otliers,  and   the 

t)laintifE  in  tlie  present  action,  claiming  therein  tiiatthe  conveyance 
xy  the  referee  was  insufficient  to  pass  the  title  to  the  property  in 
Pennsylvania,  and  that  the  Rochester  &  Pittsburgh  R.  Co.  was 
entitled  to  the  possession  thereof  from  Iselin  and  his  assigns.  The 
affidavit  of  Mr.  Olmstead  in  opposition  to  the  motion  to  coiiiirm 
and  amend  states  that  the  property  in  the  ref erects  deed  consists 
in  part  of  about  one  hundred  and  twenty-five  miles  of  constructed 
railroad  in  Pennsylvania  and  three  thousand  nine  hundred  and 
sixty  shares  of  the  Rochester  &  Pittsburgh  Coal  and  Iron  Co.» 
a  Pennsylvania  corporation ;  that  in  1881  the  Rochester  & 
Pittsburgh  R.  Co.  was  formed  by  the  consolidation  of  several 
corporations  and  the  articles  of  consolidation  were  filed  at  Albany 
and  Harrisburg,  and  purport  to  have  been  made  pursuant  to  the 
laws  of  both*  States.  Mr.  Ohnstead  makes  a  second  affidavit  in 
which  he  states  that  he  was  a  stockholder  in  tlie  Rochester  and 
Pittsburgh  R.  Co.  at  the  time  of  the  commencement  of  this  action  ; 
that  the  said  Elk  county  common  pleas  action  seeks  to  restrain  the 
defendant  therein  from  conveying  in  any  way  the  property  of  the 
Rochester  &  Pittsburgh  R.  Co.  in  Pennsylvania,  to  have  declared 
null  and  void  the  sale  of  said  railroad  in  Pennsylvania,  and  for 
other  purposes  stated  in  the  affidavit ;  that  after  the  connnence- 
raent  of  such  action  and  on  the  11th  day  of  December,  1885,  an 
injunction  was  granted  upon  notice  restraining  the  defendants  in 
that  action  from  entering  into,  ratifying,  or  confirming  any  agree- 
ment of  consolidation  and  merger  with  the  Buffalo,  Rochester  & 
Pittsburgh  R.  Co. ;  that  afterward  and  on  the  26th  day  of  Decem- 
ber, 1885,  said  court  of  common  pleas  granted  a  further  special 
injunction  restraining  the  Rochester  &  Pittsburgh  R.  Co.  and 
the  other  defendants  in  that  action  from  executing  any  deed  or 
conveyance,  or  otherwise  disposing  of  the  line  of  the  road  of  said 
Rochester  &  Pittsburgh  R.  Co.,  and  restraining  said  Iselin  and 
the  Pittsurgh  &  State  Line  R.  Co.  from  receiving  or  accepting 
any  transfer  of  said  line  of  said  i*ailroad  or  other  property  of  the 
the  Rochester  &  Pittsburgh  R.  Co.  in  Pennsylvania;  and  that 
both  Siiid  injunctions  were  served  December  28,  1885. 

In  denying  the  motion  to  amend.  Angle,  J.,  said  :  "Upon  the 
argument  of  these  motions  I  expressed  the  opinion  that  the  motion 
to  vacate  the  sale  should  be  denied  and  that  the  report  of  sale 
should  be  confirmed.  Subsequent  examination  has  confirmed  that 
opinion  into  a  decision.    The  remaining  question  is  as  to  allow- 
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iDg  the  amendment  to  the  judgment  so  as  to  direct  a  conveyanoe 
by  tbe  defendant  mortgagor,  the  Rochester  &  Pittsburgh  B.  Co.^ 
to  Iselin,  the  purchaser  at  the  foreclosure  sale,  or  to  his  grantees. 
I  am  not  referred  to  any  case  in  this  State  or  any  of  the  State 
courts  in  which  such  a  provision  is  inserted  in  a  foreclosure  judg- 
ment, and  in  the  little  time  I  have  had  for  examination  I  have  not 
found  such  a  precedent.  No  such  provision  is  stated  by  Mr. 
Pomeroy — 3  Pom.Eq.  Jur.,  §  1228 — nor  do  I  find  it  in  Hoffman's 
Chancery  Practice  or  any  of  the  books  of  practice  or  of  forms  that  I 
have  examined.  The  case  of  Clark  v.  Hall,  7  Pai.  382,  was  bill 
for  specific  performance  of  a  land  contract ;  the  amendment  allowed 
in  Sprague  v,  Jones,  9  Pai.  395,  was  of  a  clause  which  the  statute 
provided  for.  In  Mailer  v.  Dows,  94  U.  S.  494,  450,  it  was 
neld  proper  that  in  a  foreclosure  by  a  trustee  of  a  railroad  mort- 
gage the  trustee  might  himself  be  decreed  to  make  the  sale,  and, 
when  the  sale  was  made  by  a  master,  the  trustee  might  also  be 
directed  to  make  a  conveyance  in  confirmation  of  the  sale,  and  the 
mortgagor  could  be  decreed  to  make  a  deed  to  the  purchaser  in 
further  assurance.  That  case  arose  in  Iowa,  and  by  statute  in  that 
iState — Code  of  1873,  §  3821 — where  a  mortgage  or  deed  of  trust 
s  foreclosed,  Uie  sale  is  to  be  upon  a  special  execution  and  subject 
to  redemption  as  in  cases  under  general  execution,  but  that  statute 
may  not  nave  been  applicable  to  the  case  of  Mnller  v.  Dows.  The 
decree  in  that  case  also — page  450 — contained  a  provision  that  the 
mortgagors  who  were  foreclosed  should  be  enjoined  against  claim- 
ing the  propei-ty  after  the  master's  deed  and  the  deed  directed  to 
be  made  to  the  purchaser  in  further  assurance.  It  is  qaite  Appar- 
ent that  the  practice  in  foreclosure  cases  in  this  State  diners 
somewhat  from  that  in  Mnller  v,  Dows ;  and  I  have  gi*ave  doubts 
whether  the  amendment  asked  for  would  not  be  an  innovation 
upon  our  practice.  Our  Code  of  Civil  Procedure,  section  1632^ 
declares  that  a  conveyance  upon  a  sale  made  pursuant  to  a  final 
judgment  in  an  action  to  foreclose  a  mortgage  upon  real  property 
vests  in  the  purchaser  the  same  estate  only  that  would  have  vested 
in  the  mortgagee  if  the  equity  of  redemption  had  been  foreclosed, 
and  that  such  conveyance  is  as  valid  as  if  it  were  executed  by  the 
mortgagor  and  mortgagee,  and  is  an  entire  bar  against  each  of  them 
and  against  each  party  to  the  action  who  was  duly  summoned,  and 
any  party  claiming  from,  through,  or  under  a  party  by  title  accru- 
ing after  the  filing  of  the  lis  pendens  of  action.  These  provisions 
were  in  force  when  this  foreclosui*e  was  had,  the  property  sold, 
conveyed,  and  paid  paid  for.  In  rendering  the  judgment  this  is 
the  effect,  and  all  the  effect,  which  the  law  or  the  decree  assured  to 
the  purchaser  as  resulting  from  his  purchase  and  the  deed  of  the 
refei*ee.  Mr.  Iselin  does  not  complain  but  that  he  has  all  this,  but 
he  desires  this  amendment  so  that  he  may  compel  a  conveyance  to 
him  by  the  mortgagor  as  a  further  result  or  effect  of  the  fore 
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cloeare.  The  action  in  the  Elk  county  common  pleas  was  com- 
menced about  December  4,  1885  ;  the  first  injunction  was  granted  ^ 
upon  notice,  December  11,  'l885,  the  second  December  26th,  and 
both  injunctions  were  served  December  28th.  The  papers  for  this 
motion  to  amend  were  served  December  28th,  with  knowledge  of 
the  scope  and  object  of  the  common  pleas  action  and  of  the  first 
injunction. 

'^  Assuming  that  the  court  had  power  to  grant  this  amendment, 
it  does  not  seem  to  me  judicious  that  this  court  should  step  aside  | 

from  the  usual  practice  in  foreclosure  cases  and  decree  an  act  to 
be  done  bj  a  party  which  it  is  enjoined  by  another  court  from 
doing,  even  though  the  party  be  willing  to  be  put  on  that  position, 
especially  when  the  act  relates  to  property  in  the  jurisdiction  of 
that  other  court  and  outside  the  territorial  jurisdiction  of  this 
<50urt. 

'^  The  motion  to  vacate  the  sale  is  denied,  and  the  motion  to  con- 
firm the  report  of  sale  is  granted.  .  .  • 

**  Assuming  that  the  court  has  power  to  decree  that  the  mort- 
gagor shall  execute  a  deed  to  the  purchaser  in  future  assurance  of 
the  title,  hdd,  that  a  judgment  should  not  be  amended  by  insert- 
ing such  a  provision  after  sale  and  referee's  deed,  and  possession 
by  the  purchaser,  when  a  considerable  portion  of  the  property  lies 
in  another  State,  in  which  State  an  action  has  been  commenced 
against  the  purchaser ;  the  mortgagor  and  others  claiming  that  the 
referee^s  deed  was  not  su£Scient  to  pass  the  title,  that  the  mortgagor 
was  entitled  to  possession,  and  seeking  to  restrain  the  defendants 
therein,  including  the  mortgagor,  from  conveying  the  property  of 
the  mortgagor,  and  in  which  action  preliminary  injunctions  had 
been*  issued. 

Jfr.  Olrnatead  for  appellant. 

Mr.  Peckham  for  respondent. 

DA.NF0BTH,  J. — ^The  plaintiffs  sought  by  foreclosure  and  sale  to 
enforce  a  mortgage  executed  by  the  defendant  corporation.  The 
supreme  court  had  jurisdiction  over  the  cause  of  action  and  the 
parties,  and  its  decree  is  valid,  although  part  of  the  premises  cov- 
ered by  it  are  in  another  State.  Its  writ  may  not  be  operative 
there,  nor  its  judgment  capable  of  execution  as  against  that  portion 
of  the  property ;  and  for  that  reason  the  court  might  have  required 
the  mortgagor  to  execute  a  conveyance  to  the  purchaser  in  order 
that  the  whole  security  offered  by  the  mortgage  should,  so  far  as 
possible,  be  made  effective.  Mnller  v.  Dows,  94  U.  S.  450.  This 
was  not  done,  but  the  power  of  the  court  was  not  exhausted ;  and 
what  it  might  have  ordered  in  the  first  instance,  it  could  still 
require  by  amendment.  The  order  appealed  from  goes  no  further 
than  to  carry  out  the  intention  of  the  parties  to  the  mortgage,  as 
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ascertaiued  by  the  decree ;  it  relates  to  a  matter  within  the  jtiris- 
<liction  of  the  court,  and  its  exercise  is  not  the  subject  of  review. 

The  appeal  shonld,  therefore,  be  dismissed. 

All  concur,  except  Miller,  J.,  absent. 

Foreclosure — Effect  on  Property  in  Other  StatCt — ^In  addition  to  the  case 
of  MuUer  «.  Dews,  cited  in  the  principal  case,  may  be  noticed  the  following 
deciaiona  bearing  upon  this  point : 

Where  corporations  of  three  States  are  consolidated  into  one,  a  cou];t  of 
equity  in  foreclosing  a  consolidated  mortgage  upon  the  entire  property,  has 
jurisdiction  to  sell  all  the  property  in  all  the  States.  Separate  suits  are 
unnecessary.    Blackburn  «.  8.  M.  &  M.  R.  Co.,  2  Fiippin  (C.  C),  526. 

The  Atlanta  &  Richmond  Air  Line  R.  Co.  conveyed  to  trustees  by  a  single 
deed  all  its  line  of  road  extending  from  Atlanta,  Ga.,  through  South  Caro- 
lina to  Charlotte,  North  Carolina,  to  secure  the  payment  of  a  series  of  bonds 
issued  by  the  railway  company,  and  the  railroad  was  an  indivisible  piece  of 
property  which  could  not  be  divided  without  injury  to  its  value;  Eddy  that 
the  court  had  jurisdiction  to  decree  that  the  trustees  should  sell  the  entire 
line  of  road,  according  to  the  terms  of  the  trust,  notwithstanding  a  large 
part  of  the  road  lay  beyond  the  territorial  jurisdiction  of  the  court;  and  that 
a  sale  and  deed  under  such  decree  would  convey  a  good  title  to  the  whole 
property.     Wilmer  v,  Atlanta,  etc.,  R.  Co.,  2  Woods,  447. 

A  mortgage  was  made  by  a  railroad  company  whose  road  ran  through^ 
parts  of  the  States  of  Delaware  and  Pennsylvania,  of  all  its  property,  fran- 
•chises,  etc.,  to  trustees  to  secure  the  payment  of  certain  bonds.  Default  was 
made  in  payment  of  the  interest ;  and  as  the  trustees  declined  to  sell  the 
Delaware  franchises  and  the  Birdsboro  extension  of  the  road,  the  plaintiff, 
a  bondholder,  filed  a  bill,  asking  for  a  decree  directing  the  mortgaged  prem- 
isee  to  be  sold  as  one  property.  Hsldy  that  the  court  had  power  to  aecree 
relief,  notwithstanding  that  part  of  the  railroad  was  in  the  State  of  Dela- 
ware.    Randolph  v.  Wilmington,  etc.,  R.  Co.,  11  Phila.  502. 

In  South  Carolina  it  is  held  that  where  a  part  of  a  railroad  is  in  that  State 
and  part  in  another,  the  court  should  order  a  sale  of  the  entire  road,  so  much 
thereof  as  lay  in  the  other  State  being  sold  subject  to  the  liens  existing  in 
that  State.     Hand  v.  Savannah,  etc.,  R.  Co.,  12  S.  C.  814. 

A  railroad  company  constructed  part  of  its  road  through  another  State 
And  mortffa^d  all  their  rights,  etc.,  in  the  whole  road ;  the  trustee  in  the 
mortgac^e  oeing  within  the  jurisdiction  of  the  court,  can  be  authorized  and 
compelled  to  sell  whatever  interest  of  the  company  will  pass  under  the 
terms  of  the  mortgage.    McElrath  e.  Pittsburgh,  etc.,  R.  Co.,  65  Pa.  St.  189. 

96  A.  &  £.  R  Cas.— 5 
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Four  railroad  corporatioDs  whose  roads  formed  a  connecting  line  in  Ohio, 
Indiana,  and  Illinois  were  consolidated,  according  to  the  statutes  of  those 
States,  under  an  agreement  in  which  the  capital  on  the  basis  of  which  each 
entered  into  the  consolidation  was  described  as  composed  of  the  amount  of 
its  stock  and  of  its  mortgage  bonds  and  other  bonds,  and  it  was  agreed  that 
all  those  bonds  should,  ^'asto  the  principal  and  interest  thereof,  as  the 
same  shall  respectively  fall  due,  be  protected  by  the  consolidated  company, 
according  to  the  true  effect  and  meaning  of  the  bonds."  Two  years  after- 
wards, the  consolidated  company,  to  secure  its  own  bonds  payable  at  a  later 
date  than  the  old  ones,  executed  a  mortgage  of  all  its  property  to  trustees, 
which  recited  that  it  had  been  deemed  for  the  interest  of  the  corporation  as 
well  as  for  the  interest  of  all  the  various  classes  of  existinff  bonds  (which 
were  specifically  described)  that  the  whole  of  them  should  oe  consolidated 
into  one  mortgage  debt  upon  equitable  principles;  and  provided  that  a  suf- 
ficient amount  of  the  new  oonds  should  be  retained  **  to  retire,  in  such  man- 
ner and  upon  such  terms  as  the  directors  may  from  time  to  time  prescribe,*^ 
an  equal  amount  of  the  old  bonds.  Six  years  later,  the  consoliaated  com- 
pany made  another  mortgage  to  secure  other  bonds,  for  non-payment  of 
which  it  was  afterwards  foreclosed  by  sale  of  the  whole  property.  Hdd^  that 
the  property  was  not  subject  to  any  lien  in  favor  of  bonds  of  one  of  the  old 
companies,  issued  after  the  passage  of  the  statutes  authorizing  the  consolidap 
tion,  unsecured  by  any  mortgage  or  lien  before  the  consolidation,  and  the 
holders  of  which  had  not  exchanged  or  offered  to  exchange  them  for  bonds 
of  the  consolidated  company  before  the  proceedings  for  foreclosure. 

Thib  was  an  appeal  from  a  decree  in  eaaity,  declaring  certain 
bonds  issued  by  tne  Toledo  &  Wabash  B.  Co.,  to  be  a  hen  upon 
property  formerly  owned  by  that  company,  and  since  transferred 
by  it  to  the  Toledo,  Wabash  &  Western  R.  Co.,  a  corporation 
created  by  its  consolidation  with  three  other  railroad  corporations. 
11  Bissel,  510.  The  material  facts  appearing  by  the  record  wer^ 
as  follows : 

The  Toledo  &  Wabash  B.  Co.,  a  corporation  organized  under 
the  laws  of  the  States  of  Ohio  and  Indiana,  owning  a  railroad  ex- 
tending from  Toledo  in  Ohio  to  Wabash  in  Indiana ;  its  property 
in  Ohio  being  subject  to  a  first  mortgage  for  $900,000,  and  a 
second  mortgage  for  $1,000,000,  and  its  property  in  Indiana  sub- 

J'ect  to  a.  first  mortgage  for  $2,500,000,  and  a  second  mortgage  for 
(1,500,000 ;  on  November  2,  1862,  executed  and  issued  for  value 
bonds  to  the  amount  of  $600,000,  styled  "Equipment  Bonds," 
payable  in  New  York  on  May  1,  1883,  with  coupons  attached  for 
semiannual  interest  at  the  yearly  rate  of  seven  per  cent  and  oon- 
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vertible  at  the  option  of  tbe  holder,  at  any  time  within  five  jears^ 
into  common  stock  of  the  company  at  par.  The  company  paid  in- 
terest  on  those  bonds  to  May  1,  1865. 

On  May  29,  1865,  no  lien  of  any  kind  then  existing'in  favor  of 
the  equipment  bonds,  the  Toledo  &  Wabash  K.  Co.,  and  three 
railroad  corporations  incorporated  by  the  States  of  Indiana  and 
Illinois,  whose  roads  formea  a  continuous  line  from  Toledo  to  the 
Mississippi  river,  entered  into  an  agreement  to  consolidate  th& 
railroads,  property  and  capital  stock,  and  to  become  one  corpora- 
tion under  the  name  of  the  Toledo,  Wabash  &  Western  B.  Co.^ 
with  a  capital  stock  of  $15,000,000,  '^  upon  the  basis  and  conditions 
hereinafter  to  be  specified,"  the  material  parts  of  which  .were  a& 
follows : 

^^  Tiie  Toledo  &  Wabash  B.  Co.  enters  into  said  consolidation  on 
the  following  basis,  viz.:  Jts  capital  is  $10,000,000  composed  as  fol- 
lows :  fi[i*st  mortgage  bonds,  $3,400,000 ;  second  mortgage  bonds,. 
$2,500,000;  convertible  equipment  bonds,  $600,000 ;  convertible 
preferred  stock,  $1,000,000 ;  common  stock,  $2,500,000." 

The  basis  on  which  each  of  the  three  other  corporations  ^^  enters- 
into  said  consolidation"  was  then  set  forth  in  like  manner,  by 
which  the  capital  of  the  three  together  appeared  to  be  $8,486,000^^ 
composed  of  mortgage  bonds,  $5,800,000 ;  and  stock  $2,686,000 ; 
and  one  of  those  corporations  assigned  to  the  consolidated  company 
certain  mortgage  bonds,  and  agreed  to  pay  to  it  in  cash  the  sum  of 
$780,300,  required  to  place  its  road  in  equal  condition  with  the 
Toledo  &  Wabash  B. 

"  It  is  further  agreed  that  the  bonds  and  other  debts  hereinabove 
specified,  in  the  manner  and  to  the  extent  specified,  and  not  other- 
wise provided  for  in  this  agreement,  shall,  as  to  the  principal  and 
interest  thereof,  as  the  same  shall  respectively  fall  due,  be  protected 
by  the  said  consolidated  company.,  according  to  the  true  meaning, 
and  effect  of  the  instruments  or  bonds  by  wliich  such  indebtedness 
of  the  several  consolidating  companies  may  be  evidenced. 

"  The  directors  shall  have  power  to  issue  any  other  and  further 
bonds  of  said  corporation  to  such  an  amount  that  the  indebtedness 
of  the  consolidated  company  at  any  time  shall  not  exceed  the 
amount  of  the  capital  stocK  authorized  by  this  agreement,  and  they 
may  secure  the  bonds  so  issued  by  mortgage  or  other  lien  on  the 
property  of  the  consolidated  company,  or  any  specified  part 
thereof." 

The  agreement  of  consolidation  was  ratified  by  the  directors  and 
stockholders  of  all  the  companies,  and  the  stockliolders  of  the  old 
companies  became  stockholders  in  the  new  one ;  and  this  company- 
came  into  possession  of  all  the  railroads  and  property  of  the  four 
old  companies,  and  received  and  distributed  tne  earnings. 

On  February  1,  1867,  the  consolidated  company  executed  to 
tmstees  a  mortgage  of  all  its  railroads,  property,  and  franchises,  to 
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^ecare  bonds  to  be  issued  by  it,  to  the  amonnt  of  $15,000,000,  pay- 
able  in  forty  years,  with  interest  at  the  yearly  rate  of  seven  per 
•cent,  and  convertible  at  the  option  of  the  holders,  at  any  time 
within  ten  years,  into  common  stock  of  the  company  at  par.  The 
onortgage  recited  the  consolidation,  and  also  contained  the  follow- 
ing recitals : 

^^  Whereas  at  the  time  of  snch  consolidation  the  property  of  said 
Tarions  companies  was  subject  to  certain  bonded  debts,  and  the 
mortgages  created  by  said  several  companies,  or  hj  other  railroad 
corporations  which,  at  the  time  of  the  creation  of  said  debts  and 
mortgages,  were  the  ownera  of  the  property  so  consolidated  ;  and 
whereas-aU  the  bonded  debt  of  said  company,  party  of  the  fii*6t 
part,  including  that  secured  by  said  mortgages  as  well  as  that 
not  secured  by  any  mortgage,  now  amounts  in  u\e  aggre^te  to  the 
«um  of  $13,300,000,  besides  interest ;  and  whereas  said  bonded 
^ebt,  as  it  now  exists,  is  represented  and  made  up  as  follows,  viz." 
Then  followed  a  statement  of  the  various  classes  of  mortgage 
bonds,  above  mentioned,  amounting  in  all  to  $11,700,000^;  the 
equipment  bonds,  $600,000  ;  and  bonds  issued  by  the  consolidated 
company,  due  April  1,  1871,  $1,000,000;  and  the  last  two  classes 
described  as  not  secured  by  any  mortgage. 

'*  And  whereas  it  has  been  deemed  for  the  interest  of  the  said 
party  of  the  first  part,  as  well  as  for  the  benefit  of  the  holders  of 
all  said  various  classes  of  bonds,  that  the  whole  of  the  same  should 
be  consolidated  into  one  and  the  same  mortga^  debt,  upon  equi- 
table principles;  and  whereas  the  increasing  freight  business  of  the 
Toad  of  the  party  of  the  first  part  requires  additional  equipments  to 
<lo  the  same ;  and  whereas  it  has  been  deemed  expedient  for  the 
preservation  of  the  bridges  on  the  line  of  said  road  that  the  same 
should  be  covered,  and  that  additional  depot  accommodations 
should  be  obtained,  and  that  the  road  through  its  entire  length 
should  be  fenced  ;  and  whereas  the  eaLpenses  to  be  incurred  for  the 
above  should  be  provided  for  by  the  creation  of  new  capital ;  and 
whereas  for  the  purposes  aforesaid,  and  for  the  objects  herein  stated, 
the  said  company,  party  of  the  first  pait,  has  resolved  to  make  and 
issue  its  bonds  to  the  extent  of  $15,000,000,  and  to  secure  the  pay- 
ment of  the  same  by  a  mortgage  upon  its  entire  property ;  and 
that  of  the  amount  of  said  bonds  to  be  made  and  issued  thereon 
should  be  retained  $13,300,000  to  retire,  in  such  manner  and  upon 
«uch  terms  as  the  directors  of  said  company  may  from  time  to  time 
prescribe,  a  like  amonnt  of  the  bonds  oi  the  various  companies 
xiereinabove  enumerated  and  described,  and  representing  the  afore- 
said bonded  debt ;  and  that  the  balance  of  said  bonds,  to  wit,  $1,- 
700,000  thereof,  should  be  used  to  provide  the  said  additional 
^uipment  and  other  improvements,  nereinabove  mentioned,  and 
for  such  additipnal  purposes  as  the  said  directors  may  deem  ad- 
TieabW 


BONDS— LIEN — CONSOLIDATION.  69 

Bonds  to  the  amount  of  $2,700,000  only  were  issned  under  that 
mortgage;  $1,700,000  for  money  borrowed,  and  $1,000,000  to 
retire  the  bonds  of  the  consolidated  company  that  became  duo 
April  1,  1871. 

The  consolidated  company  paid  the  interest  on  the  equipment 
bonds  until  November  1,  1874,  after  which  no  payment  was  made 
of  interest  thereon. 

On  April  1,  1873,  the  consolidated  company  executed  to  the 
trustees  under  the  mortgage  of  February  1,  1867,  and  in  order 
*'  to  give  assurance  to  all  persons  whom  it  may  in  any  wise  con- 
cern, that  the  said  reserved  bonds  shall  not,  nor  shall  any  or  either 
of  them,  be  used  for  any  other  purpose  than  the  retiring  of  the 
said  funded  debt  in  some  part  thereof,"  a  supplemental  agreement^ 
by  which  it  covenanted  with  the  trustees,  and  with  all  such  par- 
ties, that  it  would  not  "  make  or  issue,  or  attempt  to  make  or  issue^ 
any  of  the  remaining  $12,300,000  aforesaid  bonds  secured  by  the 
said  indenture  of  mortgage,  except  for  the  purpose  of,  and  subse- . 
qaent  to  or  simultaneously  with,  the  retiring  oi  an  equal  amount 
of  the  balance  i*emaining  of  the  said  funded  debt." 

On  February  1,  1873,  two  months  before  the  execution  of  the 
agreement  of  f  artlier  assurance,  the  consolidated  company  made 
another  mortgage  to  secure  other  bonds  to  be  issued  by  the  com* 
pany  to  the  amount  of  $5,000,000,  payable  in  gold.  Default  hav- 
ing been  made  in  the  payment  of  interest  on  bonds  so  issued^ 
proceedings  for  the  foreclosure  of  that  mortgage  were  instituted 
and  a  receiver  appointed  on  February  22,  1875 ;  and  a  decree  was. 
afterwards  entered  for  the  sale  of  the  railroad,  francliises,  and  other 
property  of  the  company,  subject  to  tha  liens  of  all  earlier  raort« 
gages,  and  without  prejudice  to  any  claim  that  might  be  made  by 
the  holders  of  the  equipment  bonds.  Under  that  decree  the  prop- 
erty was  sold  and  conveyed  to  the  purchasers,  who  af terwaras  be- 
came the  Wabash,  St.  liouis  &  Pacific  E.  Co.,  the  appellant  in  this- 
case. 

None  of  the  equipment  bonds  were  ever  exchanged  for  bonds- 
tinder  /the  mortgage  of  1867,  nor  did  any  holders  of  equipment 
bonds  demand  an  exchange  until  after  May  1,  1875. 

The  statute  of  Ohio  of  April  10, 1856,  in  force  at  the  time  of 
the  issue  of  the  equipment  bonds  and  of  the  consolidation  in  ques- 
tion, by  §  1,  made  it  lawful  for  any  railroad  company  in  Ohio  to 
consolidate  its  capital  stock  with  the  capital  stock  of  any  railroad 
in  an  adjoining  State,  whenever  their  roads  united  so  as  to  form  a 
continuous  line ;  by  §  2,  provided  that  the  consolidation  should  be 
made  by  agreement  of  the  directors  of  each  companv,  "  prescrib- 
ing the  terms  and  conditions  thereof,"  and  that  such  agreement^ 
when  ratified  by  the  stockholders,  should  ^'  be  deemed  and  taken 
to  be  the  agreement  and  act  of  consolidation  of  said  companies  ;'^ 
and  also  contained  the  following  provisions : 
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^^  Seo.  3.  Upon  the  making  and  perfecting  the  agreement  and 
act,  as  provided  in  the  preceding  section,  and  fih'ng  the  same,  or  a 
copy,  with  the  Secretary  of  State,  the  several  corporations,  parties 
thereto,  shall  be  deemed  and  taken  to  be  one  corporation,  possess- 
ing within  this  State  all  the  riglits,  privileges,  and  franchises,  and 
sabject  to  all  the  restrictions,  disabilities,  and  duties,  of  such  cor- 
poration of  this  State  so  consolidated." 

^^Sec.  5.  Upon  the  election  of  the  first  board  of  directors  of  the 
corporation  created  by  said  agreement  of  consolidation  and  by  the 
provisions  of  this  act,  all  and  singular  the  rights,  privileges,  and 
franchises  of  each  of  said  corporations,  parties  to  the  same,  and  all 
the  property,  real,  personal,  and  mixed,  and  debts  due  on  acconnt 
of  subscriptions  of  stock  or  other  things  in  action,  shall  be  deemed 
to  be  transferred  and  vested  in  such  new  corporation  without  fur- 
ther act  or  deed ;  and  all  property,  all  rights  of  way,  and  all  other 
interests  shall  be  as  effectually  the  property  of  the  new  corpora- 
tion as  they  were  of  the  former  corporations,  parties  to  said  agree- 
ment;  and  the  title  to  real  estate,  either  by  deed,  gift,  grant,  or  by 
appropriations  under  the  laws  of  this  State,  shall  not  bedeemed  to 
revert  or  be  impaired  by  reason  of  this  act.  Provided  that  all 
rights  of  creditore,  and  all  liens  upon  the  property  of  either  of 
said  corporations,  shall  be  preserved  unimpaired,  and  the  respec- 
tive corporations  may  be  deemed  to  be  in  existence  to  preserve  the 
same;  and  all  debts,  liabilities,  and  duties  of  either  of  said  com- 
panies shall  henceforth  attach  to  said  new  corporation  and  be  en- 
forced against  it  to  the  same  extent  as  if  said  debts,  liabilities,  and 
duties  had  been  contracted  by  it." 

"Seo.  7.  Suits  may  be  brought  and  maintained  against  such 
new  company  in  the  courts  of  this  State  for  all  causes  of  action  in 
the  same  manner  as  against  other  railroad  companies  in  this 
State."    1  Swan  &  Critchfield's  Statutes,  327,  328. 

The  statute  of  Indiana  in  force  at  the  same  time,  upon  the  sub- 
ject of  consolidation,  was  as  follows : 

"  Any  railroad  company  heretofore  organized  under  the  general 
or  special  laws  of  this  State  shall  have  the  power  to  intersect,  join, 
and  unite  their  railroad  with  any  other  railroad  constructed  or  in 
progress  of  construction  in  this  State,  or  in  any  adjoining  State,  at 
such  point  on  the  State  line,  or  at  any  other  point,  as  may  be 
mutually  agreed  upon  by  said  companies ;  and  such  railroad 
companies  are  authorized  to  merge  and  consolidate  the  stock  of 
the  respective  companies  making  one  ioint-stock  company  of  the 
two  railroads  thus  connected,  upon  such  terms  as  may  be  by  them 
mutually  agreed  upon,  in  accordance  with  the  laws  of  the  adjoin- 
ing State  with  whose  road  or  roads  connections  are  thus  formed : 
{)rovided  their  charters  authorize  said  railroads  to  go  to  the  State 
ine,  or  to  such  point  of  intersection."  Stat.  February  23,  1853, 
§  1 ;  1  Gavin  &  Herd's  Statutes,  526. 
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The  only  proyision  of  the  statates  of  Illinois,  cited  in  argament, 
was  the  provision  that  '^  snch  consolidation  may  take  place  when- 
ever the  said  companies  shall  respectively  agree  npon  the  terms 
and  conditions  of  the  same."  Stat.  Febrnary  28,  1854,  ch.  9,  §  2 ; 
1  Gross's  Statutes,  537. 

Wager  Swaynej  Abram  Hendricks^  Mid  IT.  S.  Greene  for  ap- 
pellants. 

Charles  W.  Sassier  for  appellees. 

£.  P.  Ram,ney^  E,  C.  Sprag^ie^  George  F.  Comstocky  and  John 
G.  MUburn^  counsel  for  parties  in  like  interest  with  the  appellees 
in  a  suit  pending  in  the  Supreme  Court  of  the  State  of  Ohio,  also 
by  permission  oi  the  court,  and  with  the  consent  of  appellants' 
counsel,  filed  a  brief  in  support  of  the  lien  of  the  equipment 
bonds. 

Gray,  J. — The  claim  of  the  holders  of  the  equipment  bonds  to 
a  lien  on  the  property  of  the  Toledo,  Wabash  &  Western  R.  Co. 
was  asserted  upon  several  grounds. 

1.  It  was  contended  that  the  property  of  the  Toledo  &  Wabash 
K.  Co.  was  a  tnist  fund  for  all  its  creditors,  and  that  upon  the 
consolidation  the  Toledo,  Wabash  &  Western  R.  Co.  took  the 
property  of  the  Toledo  &  Wabash  R.  Co.  charged  with  the  pay- 
ment of  all  its  debts. 
.  The  property  of  a  corporation  is  doubtless  a  trust  fund  for  the 

{)ayment  of  its  debts,  in  the  sense  that  when  the  corporation  is 
awfully  dissolved  and  all  its  business  wound  up,  or 
when  it  is  insolvent,  all  its  creditors  are  entitled  in  vSovmr^To 
equity  to  have  their  debts  paid  out  of  the  corporate  ™btiS?»ob 
property  before  any  distribution  thereof  among  the  ^■""**"*' 
atocKholders.    It  is  also  true,  in  the  case  of  a  corporation,  as  in 
that  of  a  natural  person,  that  any  conveyance  of  property  of  the 
debtor,  without  autnority  of  law,  and  in  fmnd  of  existing  creditors, 
is  void  as  ^inst  them.    Story  Eq.  Jur.  §  1252;  Curran  v,  Ar- 
kansas, 15  How.  304 ;  Graham  v.  Railroad  Co.,  102  U.  S.  148, 
161 ;  s.  c.,  1  Am.  &  Eng.  R.  R.  Cas.  416  ;  Railroad  Co.  v.  How- 
ard, 7  Wall.  392 ;  Goodin  u  Cincinnati  &  Whitewater  Canal,  18 
Ohio  St.  169. 

Bat  upon  the  consolidation,  under  express  authority  of  statute, 
of  two  or  more  solvent  corporations,  the  business  of  the  old  corpo- 
rations is  not  wound  up,  nor  their  property  sequestrated  or  distrib- 
nted,  but  the  very  object  of  the  consolidation,  and  of  the  statutes 
which  permit  it,  is  to  continue  the  business  of  the  old  corporations. 
Whetlier  the  old  corporations  are  dissolved  into  the  new  corpora- 
tion, or  are  continued  in  existence  under  a  new  name  and  with 
new  powers,  and  whether,  in  either  case,  the  consolidated  com- 
pany takes  the  property  of  each  of  the  old  corporation  charged 
with  a  lien  for  tlie  payment  of  the  debts  of  that  corporations,  de- 
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pend  tipon  the  terms  of  the  agreement  of  consolidation,  and  of  the 
statutes  under  whose  authority  that  consolidation  is  effected. 

In  the  present  case,  before  the  consolidation,  no  lien  of  any  kind 
vqumm  existed  in  favor  of  the  equipment  bonds ;  and  the  con- 
WFATOBOF.BB-  solidation  was  made  under  and  pursuant  to  statutes  of 
KSoii.*^"^""  Ohio,  Indiana,  and  Illinois,  passed  before  the  issue  of 
those  bonds,  and  to  which  the  contract  of  the  bondholders  was 
therefore  subject. 

The  effect  of  the  Ohio  Consolidation  Act  was  to  merge  the  old 
corporation  into  the  new  one,  which  took  their  place,  succeeded  to 
their  property  and  assumed  their  liabilities.  Shields  v.  Ohio,  95 
U.  S.  319 ;  Kailway  Co.  v.  Georgia,  98  U.  8.  359.  The  liability 
imposed  by  that  statute  upon  the  new  corporation  for  the  debts  of 
the  old  ones  is  the  same  as  theirs,  neither  greater  nor  less. 
The  provision  of  §  5  that  "all  rights  of  creditors,  and 
I;  all  liens  upon  the  property  of  either  of  said  corpora- 
tions, shall  be  preserved  unimpaired,"  clearly  distin^ 
guishes  debts  secured  by  lien  from  debts  not  so  secured,  and  indi- 
cates no  intention  to  create  a  new  lien  in  favor  of  creditors  who 
before  had  none,  but  simply  preserves  to  each  class  of  creditors  the 
rights  belonging  to  it  beiore  the  consolidation.  Tlie  further  pro- 
visions of  this  section  that  "  the  respective  corporations  may  he 
deemed  to  be  in  existence  to  preserve  the  same,"  and  that  all  debts 
of  either  of  the  old  companies  shall  henceforth  attach  to  the  new 
corporation,  and  be  enforced  against  it  to  the  same  extent  as  if  it 
had  contracted  them,  lead  to  the  same  conclusion. 

The  statute  of  Indiana  is  less  specific  in  its  provisions,  but  ex- 
pressly authorizes  railroad  companies  within  the  State  to  consoli- 
date with  railroad  companies  in  an  adjoining  State  "  in  accordance 
with  the  laws  of  the  aajoining  State,"  and,  as  is  well  settled  by  de- 
cisions of  the  Supreme  Court  of  Indiana,  does  not  give  to  unse- 
cured creditors  of  the  old  companies  any  lien  or  precedence  as 
against  a  subsequent  mortgage  of  the  consolidated  propei*ty. 
3fcMahan  v.  Morrison,  16  Indiana,  172;  Indianapolis,  Cincinnati 
<fe  Lafayette  R.  v.  Jones,  29  Indiana,  465 ;  Paine  v.  Lake  Erie 
&  Louisville  R.,  31  Indiana,  283,  349;  Jefferson ville,  Madison  & 
Indianapolis  R.  v.  Hendricks,  41  Indiana,  48. 

It  was  not  suggested  in  argument  that  there  was  any  material 
difference  in  the  statutes  of  Illinois  upon  the  subject. 

This  court  therefore  concurs  in  opinion  with  the  Circuit  Court 
that  the  mere  fact  of  consolidation,  under  these  statutes,  did  not 
create  any  lien  in  favor  of  the  equipment  bonds. 

2.  It  was  next  contended  that  the  stipulation  in  the  agreement 
»mviMow  TO  ^f  consoldation  that  the  bonas  and  debts  therein  speci- 
Dnn|jcBBATKD  ggj  ^f  ^]^^  fomicr  companies  shall  "  be  protected  by 
the  said  consolidated  company"  created  a  lien  in  their  favor. 
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But  it  is  only  ^^  as  to  the  principal  and  interest  as  they  shall  re> 
spectively  fall  dae,"  and  ^^  according  to  the  true  meaning  and 
Gd9[ect"'of  the  instruments  or  bonds  which  are  the  evidence  of  the 
debts,  that  it  is  stipulated  that  the  debts  shall '^  be  protected  by 
the  said  consolidated  company ;"  and  the  stipulation  covers 
debts  secured  by  mortage  as  well  as  unsecured  debts.  The 
agreement ^^  to  protect"  referring  to  the  time  of  payment,  and 
^^  the  true  meaning  and  effect "  of  the  equipment  oonds  having 
been  to  create  only  a  personal  and  unsecured  debt  of  one  of  tlie 
former  companies,  the  words  "  shall  be  protected  "  must  have  the 
same  meaning  which  they  ordinarily  have  in  promises  of  men  of 
business  "  to  protect "  drafts  or  other  debts,  not  made  or  contracted 
by  themselves ;  that  is  to  say,  a  personal  obligation  to  see  that  they 
are  paid  at  maturity. 

3.  It  was  further  contended  that  by  the  transfer  of  the  property 
of  the  Toledo  &  Wabash  R.  Co.  to  the  consolidated  corpora- 
tion, and  the  enumeration  of  the  equipment  bonds  i^o  ▼■iiDOB'a 
in  the  basis  on  which  the  former  company  entered  in-  ""• 

to  the  consolidation,  those  bonds  were  part  of  the  considei*ation  of 
the  transter,  and  that  the  case  comes  within  the  principle  of  a  ven- 
dor's lien  for  unpaid  purchase  money. 

But  we  are  unable  to  perceive  any  analogy  between  the  two 
cases.  The  doctrine  of  vendor's  lien  applies  only  to  sales  of  real 
estate.  The  consolidation  of  the  stock  and  property  of  several  cor- 
porations into  one  was  not  a  sale  ;  and  it  did  not  affect  real  estate 
only,  but  included  franchises  and  pei*sonal  property.  Green 
County  V.  Conness,  109  U.  S.  104. 

4.  The  remaining  question  is  whether  the  holders  of  the  equip- 
ment bonds  have  acquired  any  lien  under  the  provisions  of  the 
mortgage  executed  in  1867  by  the  consolidated  company  of  all  its 
francuiises  and  property,  to  secure  the  payment  of  new  bonds  to 
be  issued  by  that  company. 

It  is  true  that  the  object  of  that  mortgage,  as  appears  by  its  reci- 
tals, was  that  the  whole  of  the  debts  of  the  consolidated  pbotibion  to 
company,  including  the  debts*  of  either  of  the  compa- 
nies out  of  which  it  had  been  fonned,  whether  secured  ^o 
by  mortgage,  or,  as  in  the  case  of  the  equipment  bonds, 
not  secured  at  all,  ^^  should  be  consolidated  into  one  and  the  same 
mortgage  debt,  upon  equitable  principles."  The  mortgage  accord- 
ingly provided  that  $13,300,000  of  the  new  bonds  should  be  re- 
tained, in  order  ''to  retire,  in  such  manner.and  upon  such  terms  as 
the  directors  of  said  company  may  from  time  to  time  prescribe,"  a 
like  amount  of  the  earlier  bonds. 

But  that  mortgage  secured  only  bonds  issued  under  it,  and  those 
bonds  were  all  to  be  payable  in  forty  years  from  its  date.  The  direc- 
tors WMfe  authorized  to  exchange  such  bonds  for  existing  bonds,  and 
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it  is  possible  that  any  holders  of  existing  bonds  miffht  have  compelled 
sach  an  exchange  oy  seasonably  applying  for  'it.     But  the  com- 

?»any  coald  not  compel  any  bondholder  to  accept,  as  a  substitute 
or  the  bonds  which  ne  held,  new  bonds  payable  at  a  later  period. 
The  equipment  bonds  were  payable  according  to  their  terms  in 
1883,  and  the  bonds  issued  under  the  new  mortgage  would  not  be 
payable  until  1907.  The  holders  of  the  equipment  bonds  might 
prefer  to  hold  without  security  their  bonds  payable  in  sixteen 
years  rather  than  to  take  instead  bonds  secured  by  mortgage,  pay- 
able twenty-four  years  later.  They  took  no  steps  to  obtain  such  an 
exchange  for  more  than  eight  years  after  the  execution  of  the  mort- 
gage of  1867,  nor  until  after  the  institution  of  proceedings  to  fore- 
close the  subsequent  mortgage,  executed  by  the  company  in  1873, 
to  secure  the  payment  of  a  new  issue  of  bonds.  The  lien  created 
by  the  latter  mortgage  took  precedence  of  any  claims  which  were 
not  already  secured  by  any  prior  mortga^.  When  tlie  whole 
property  of  the  consolidated  company  was  sold  under  the  deci'ee  of 
loreclosure  of  the  mortgage  of  1873,  subject  only  to  prior  mort- 
gages and  liens,  the  purchasers  took  the  property  free  from  all 
debts  not  so  secured. 

The  necessary  conclusion  is,  that  the  property  sold  under  the 
decree  of  foreclosure  is  not  subject  to  any  lien  in  favor  of  the 
holders  of  the  equipment  bonds. 
Decree  reversed. 

Bonds  of  Old  Company  as  Lien  on  Road  after  Consolidation! — See  Tyson 
«.  Wabash,  etc.,  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  184;  Indianola  R.  Co. 
c.  Fryer,  11  lb.  824,  and  note;  4  lb.  518. 
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Manohesteb  and  Lawbenoe  B.  Co. 

(Advance  (7aM,  Neio  Eampshire.    March  12,  1886.) 

In  the  absence  of  aDcillAry  administration  or  statutory  prohibition,  the 
domiciliary  administrator  appointed  in  another  State  has  authority  to  sell 
and  assign  stock  of  the  decedent  in  a  corporation  in  this  State,  and  the  cor- 
poration may  voluDtarily  consent  to  its  transfer  by  accepting  the  outstand- 
ing certificate  and  issuing  a  new  one  to  the  purchaser. 

General  Laws,  chapter  201,  section  16,  does  not  take  away  or  abridge  this 
authority,  but  enables  foreign  executors  and  administrators  to  compel  unwill- 
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lag  bailees  and  corporations  holding  property  of  the  deceased  in  this  State 
to  recognize  their  title  without  the  expense  and  inconyenience  of  administra- 
tion here. 

Bill  in  equity  aninst  the  MancheBter  &  Lawrence  R.,  Kidder, 
Peabody  &  Co.,  K.  L.  Day  &  Co.,  Foot  &  French,  Benjamin 
Greene,  Warren  Sherbnrne,  and  Henry  C.  Sherburne,  for  tne  re- 
covery of  nineteen  shares  of  Manchester  &  Lawrence  railroad 
stock,  and  the  dividends  upon  them. 

Facts  agreed : 

Lysander  A.  Ellis,  residing  at  Newton,  Massachusetts,  died  Sep- 
tember 13,  1882,  being  then  the  owner  of  nineteen  shares  of  the 
capital  stock  of  the  Manchester  &  Lawrence  R.  October  tenth 
his  will  was  duly  proved  in  Middlesex  county,  and  by  its  terms 
Benjamin  F.  Burgess  of  Boston  was  appointed  executor  and  also 
trustee  for  and  guardian  of  the  testators  only  son,  Walter  A.  Ellis, 
then  and  now  a  minor,  who  was  the  residuary  legatee.  The  will 
gave  Burgess  full  power  to  handle  and  invest  the  estate,  and  he 
was  exempted  from  giving  sureties  on  his  bond  in  either  of  his 
said  capacities.  November  ninth,  Burgess  returned  an  inventory 
of  the  Ellis  estate,  in  which  he  included  the  nineteen  shares  of 
Manchester  &  Lawrence  stock.  The  appraised  value  of  the 
estate  exceeded  $180,000.  There  were  no  debts  in  Massachusetts 
or  New  Hampshire. 

About  August  14,  1883,  the  certificate  was  sent  to  the  treasurer 
of  the  M.  &  L.  R.  by  R.  L.  Day  &  Co.,  with  an  assignment  to 
them  written  on  the  back  of  it,  signed  ^^  Lysander  A.  Ellis,  by 
Beniamin  F.  Burgess,  Ex'r."  Day  &  Co.  were  brokers  employed 
by  Burgess. 

The  treasurer  placed  said  nineteen  shares  to  the  power  of  Day  & 
Oo.  upon  the  hooks  of  the  corporation,  and  on  August  14,  1883, 
Day  &  Co.,  as  brokers,  sold  ten  shares  of  the  stock  to  Kidder,  Pea- 
body  &  Co.  of  Boston,  who  were  acting  as  brokers  for  Benjamin 
Oreene  of  Brunswick,  Maine,  and  ten  of  the  Ellis  shares  then 
standing  to  the  power  of  Day  &  Co.  were  placed  to  the  power  of 
Kidder,  Peabooy  &  Co.,  but  no  certificate  was  issued  to  them. 
August  18,  Kidder,  Peabody  &  Co.  transferred  their  power  to 
Benjamin  Greene,  to  whom  the  treasurer  of  the  M.  &  L.  R.  issued 
a  certificate  which  he  now  holds. 

Day  &  Co.  received  the  market  value  of  the  stock  and  paid  the 
mtne  to  Burgess,  less  their  commission  for  selling. 

August  18,  1883,  Day  &  Co.  executed  a  transfer  of  the  remain- 
ing nine  shares  standing  to  their  power  to  Foote  &  French  of 
Boston,  to  whom  a  new  certificate  was  issued.  Soon  after  this  date 
the  firm  of  which  Burgess  was  a  member  failed  in  business,  and 
Burgess  became  insolvent.  He  soon  after  resigned  his  trusts  as 
executor,  trustee,  and  guardian.    He  has  never  settled  an  adminis- 
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tr&tion  account  nor  acconnted  to  any  one  for  the  proceeds  of  the 
property  disposed  of  by  him. 

December  13,  1883,  Foote  &  French  placed  to  their  own  power 
live  shares  and  executed  a  transfer  of  the  remaining  four  to  Henrj 
C.  Sherbnime,  to  wliom  a  new  certificate  was  issued.  On  the  same 
day  Foote  &  French  transferred  their  power  to  H.  C.  Sherburne^ 
who  afterward  had  a  certificate  of  twelve  shares  in  which  were  in- 
clnded  the  five  shares  above  named.  March  2, 1885,  H.  C.  Sher- 
burne transferred  twelve  shares  to  Warren  Sherburne. 

April  15,  1884,  the  plaintiff  was  appointed  administrator  of  the 
estate  in  New  Hampshire.  He  notified  the  corporation  of  his  ap- 
pointment and  demanded  the  nineteen  shares  of  stock.  The  plani* 
tiff  claims  that  the  Massachusetts  executor  had  no  authority  to  sell 
the  stock  of  a  New  Hampshire  corporation  except  under  the  New 
Hampshire  statute  upon  the  subject,  and  that  neither  the  executor 
in  Massachusetts  nor  the  corporation  had  any  authority  to  transfer 
\  the  stock  and  issue  new  certificates  except  from  the  laws  of  New 
Hampshire. 

Thomas  D.  Luce  and  Briggs  <&  Huse  for  plaintiff. 

Jeremiah  Smith  and  J.  W.  Fellows  for  defendants. 

TFw.  L,  Foster  for  H.  C.  and  W.  Sherburne. 

WestonThompson  for  Greene. 

Blodgett,  J. — Letters  of  administration  confer  no  extrateiri- 
torial  authority  ns  matter  of  right;  hence  thepower  of  an  executor 
LriTBBs  OF  oi*  administrator  is  limited  to  the  State  or  county  of  his 
iAuraJiOTY^"  appointment,  and,  being  so  limited,  the  general  rule  is 
convKYKD.  ^[jj^^.  ]jg  cannot  sue  or  defend  in  his  representative  ca- 
pacity in  a  foreign  jurisdiction ;  not,  however,  from  want  of  title 
to  the  assets  of  his  decedent  situate  in  such  jurisdiction,  but  because 
of  his  pereonal  incapacity  to  enforce  it. 

And  it  is  upon  this  ground  of  title  that  it  has  been  so  often  de- 
cided  by  courts  of  the  highest  authority  that,  in  the  absence  of 
ancillary  administration  or  statutory  prohibition,  the  domiciliary 
administrator  or  executor  has  authority  to  take  possession  of  and 
remove  the  goods  or  effects  of  the  decedent  in  another  jurisdiction, 
or  to  collect  a  debt  due  from  a  debtor  residuary  therein,  if  volun- 
tarily  given  up  or  paid,  and  give  a  good  acquittance  and  discharge 
therefor.  Marcy  v.  Marcy,  32  Conn.  308,  323 ;  Selleck  v.  Busco, 
46  Id.  370,  372;  Wilh'ams  v.  Storrs,  6  Johns.  Ch.  353,  357  [10 
Am.  Dec.  340] ;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45,  49  [11  Ara» 
Dec.  389];  Pai-sonsu  Lyman,  20  N.  Y.  103,  112-113;  Petersen 
V.  Chemical  Bank,  32  Id.  21, 43 ;  Citizens'  Nat.  Bank  v.  Sharp,  58 
Md.  521;  Klein  v.  French,  57  Miss.  662,  669-670;  Denny  t;» 
Faulkner,  Admr.,  22  Kan.  89-96 ;  Trecothick  v.  Austin,  4  Mason, 
16,  33 ;  Mackey  v.  Ooxe,  18  How.  104 ;  Wilkins  v.  EUett,  9  Wall» 
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740-743 ;  s.  c,  108  IT.  S.  256-258.  So,  too,  he  may  sell  and 
assign  stock  in  a  foreign  corporation,  and  the  corporation  may 
volantarily  consent  to  its  transfer  by  accepting  the  outstanding 
certificate  and  issuing  a  new  one  to  the  purchaser.  Hutchins  v. 
State  Bank,  12  Mete.  421, 426-427. 

The  opposite  view  doubtless  obtains  in  some  of  the  text-books 
and  is  countenanced  by  dicta  in  some  of  our  own  reports ;  but  the 
decisions  cited  by  the  plaintiff  do  not,  even  by  way  of  diota^  go  the 
length  of  holding  that  a  voluntary  and  completed  transfer,  like 
that  in  this  case,  is  invalid,  and  the  clear  law  of  the  country  as  a 
whole  being  in  favor  of  its  validity,  it  is  to  be  so  regarded  unless 
prohibited  by  some  positive  statutory  enactment. 

It  is  forcibly  argued  that  section  — ,  chapter  201,  General  Laws, 
is  such  an  enactment,  the  section  reading  as  follows:  ''Any  exec- 
ntor  or  administrator  appointed  in  another  State,  whose  cokbtbvctioh 
testator  or  intestate  had  his  domicile  there,  but  owned  ^'  w^"'™- 
personal  property  in  this  State,  upon  filing  an  official  certificate  of 
nis  appointment,  and  that  such  property  haQ  been  inventoried  by 
him  as  part  of  the  estate  of  the  deceased,  in  the  probate  court  of 
the  county  where  such  property  is,  or,  if  the  same  be  stock  in  a 
corporation,  in  the  probate  office  in  the  county  where  such  corpora- 
tion has  its  principal  place  of  business,  and  publishing  notice  of 
his  appointment,  may,  at  any  time  after  three  months  from  the 
first  publication  of  such  notice,  if  in  the  mean  time  administration 
on  the  estate  of  such  deceased  has  not  been  taken  out  in  said  county, 
sell  and  transfer  such  property  or  stock  as  if  he  had  been  ap- 
pointed in  this  State."  • 

But  this  statute  is  plainly  an  affirmative  one,  and  as  such  has  no 
apparent  relation  to  voluntary  deliveries  and  transfers.  It  simplv 
enables  foreign  executors  and  administrators,  by  complying  wita 
its  formalities,  to  compel  unwilling  bailees  and  corporations  hold- 
ing property  of  the  deceased  in  this  State  to  recognize  their  title 
without  the  expense  and  inconvenience  of  administration  here;  or, 
in  other  words,  it  merely  enlarges  the  rights  of  such  foreign  rep- 
resentatives without  taking  away  or  in  any  manner  abridging  their 
preexisting  rights  and  privileges. 

Tho^ransfer  being  valid,  it  is  unnecessary  to  go  further;  want 
of  equity,  however,  would  pi*eclnde  the  plaintiff  from  a  recovery. 
The  money  paid  for  the  stock  went  into  the  hands  of  the  Massa- 
<5husett8  executor  as  a  part  of  the  testator's  estate,  and  the  estate 
having  once  received  payment  for  the  stock  by  its  duly  accredited 
representative,  is  not  equitably  entitled  to  receive  payment  asain, 
and  a  fortiori  from  the  defendants,  who  derived  no  benefit  nx>m 
the  transaction.  Nor  does  it  appear  that  the  non-compliance  with 
the  statute  has  occasioned  the  plaintiff  in  interest  any  loss  or  dam- 
age to  whic^  he  might  not  have  been  subjected  had  the  statute 
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been  complied  with.  In  fact,  the  only  appreciable  difference  to 
him  would  eeem  to  be  that  the  proceeds  of  the  sale  arrived  at  the 
same  destination  by  a  shorter,  quicker,  and  less  expensive  route 
than  the  statutory  one. 

Then,  again,  in  making  the  transfer  voluntarily,  the  defendants 
did  only  what  they  would  have  been  compelled  to  do  had  the 
executor  observed  the  statute  formalities;  and  surely  there  is  no 
principle  of  equity  that  will  punish  a  party  for  doing  what  he  may 
oe  compelled  to  do,  especially  when,  as  here,  the  e&ct  of  his  act 
upon  the  objector  is  apparently  the  same  in  one  case  as  in  the 
other. 

Bill  dismissed. 

Allen,  J.,  did  not  sit ;  the  others  concurred. 

« 

Administrator — Rights  outsidd  of  State  appointing  hiiHi — Taylor^s  Admr.  «. 
PenD.  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  23;  Wabash,  etc.,  R.  Co.  v.  Shacklet,  12 
lb.  166;  Morris  v,  Chicago,  etc.,  R.  Co.,  10  lb.  180;  Limekiller  v.  Hannibal, 
ete.,  R.  Co.,  19  lb.  184. 


Patrick 

V. 

BlOHMOND  AND  DaNVILLE  B.   Co. 

(Advance  0<ue^  North  •CaroUna,    1885.) 

The  plaintiff,  Patrick,  entered  into  an  agreement  with  the  defendant 
company,  acting  by  its  president,  by  which  he  obtained  the  right  to  use  a  cer- 
tain cotton  platform  belonging  to  the  company.  The  contract  provided  for 
a  lease  of  three  years,  subject  to  the  right  of  the  company  to  reclaim  posses- 
sion of  the  platform,  at  any  time  during  the  continuance  of  the  term,  when- 
ever, in  the  judgment  of  thepresident  or  general  superintendent,  it  mi^ht  so 
require,  after  firat  giving  thirty  days'  notice  in  writing  to  said  Patrick  of 
their  intention  to  reclaim  such  possession.  After  Patrick  had  been  in  posses- 
sion about  one  year  the  company  gave  him  notice  of  its  intention  to  terminate 
the  lease,  allowing  him  the  thirty  days'  time  provided  in  the  contract,  and 
an  additional  thirty  days  in  which  to  remove  the  machinery,  boilers,  etc. 
Before  the  notice  became  efficacious,  Patrick  had  an  interview  vnth  the 
general  superintendent  of  the  company,  and  the  latter  withdrew  the  notice 
with  a  view  to  the  continuance  of  the  subsisting  relations  formed  by  the  con- 
tract. Sixty  days  after  the  service  of  the  notice  the  defendant  entered  upon 
the  premises  and  resumed  possession  of  the  platform.  Patrick  thereupon 
brought  suit  for  damages,  alleging  the  wrongful  dispossession  of  the  prop- 
erty and  losses  consequent  from  the  breaking-up  of  his  business.  Hdd^  that 
the  superintendent  bad  the  power  to  withdraw  the  notice,  and  let  the  lease 
stand ;  and  that  it  was  error  not  to  admit  evidence  concerning  the  interview 
between  him  and  the  plaintiff 
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Civil  action,  tried  before  Philips,  Judge,  and  a  jury  at  Spring 
Term,  1885,  of  Mecklenburg  Superior  Court. 

The  facts  fully  appear  in  the  opinion. 

The  plaintiff,  in  submission  to  the  rulings  of  his  honor,  took  a 
nonsuit  and  appealed. 

Jones  <k  Johnson  and  A.  M,  Lewis  <&  Son  for  plaintiff. 

D.  Schenck  and  Burwell  dk  Walker  for  defendant. 

Smith,  C.  J. — The  plaintiff  and  the  president  of  the  defend- 
ant company,  acting  upon  its  behalf,  entered  into  the  following 
contract : 

"  Tins  agreement,  made  tlie  first  day  of  August,  1876,  between 
the  Kiclimond  &  Danville  R.  Co.  of  the  firat  part,  and  cortract  with 
F.  E.  Patrick  of  the  second  part,  witnesseth :  That  ™  oomfakt. 
whereas  the  said  F.  E.  Patrick  is  now  operating,  and  proposes  to 
operate,  a  cotton  compress  in  the  town  of  Charlotte,  N.  C,  at 
present  located  on  the  cotton  platform  of  said  company  in  said 
town,  and  for  the  sake  of  convenience  of  access  to  the  railroad  of 
the  party  of  the  first  part,  and,  in  consideration  of  the  increased 
facilities  which  he  will  thereby  acquire  for  the  conduct  of  said 
compress,  wishes  to  secure  the  right  to  occupy  an  additional  por- 
tion of  the  cotton  platform  belonging  to  said  company  and  con- 
tiguous to  their  depot  in  said  town  ; 

"  Now,  therefore,  in  consideration  of  the  advantages  that  are 
likely  to  accrue  to  said  company  from  the  business  and  operations 
in  which  the  said  Patrick  shall  embark,  and  of  the  sum  ox  one  doU 
lar  to  them  paid,  the  receipt  whereof  is  hereby  acknowledged,  the 
said  Richmond  &  Danville  R.  Co.  hereby  agree  to  rent  to  the  said 
Patrick,  for  the  term  of  three  years  from  the  first  day  of  August, 
1876  (subject  to  revocation,  as  hereinafter  provided),  so  much  of 
their  said  platform  as  is  embraced  in  the  space  marked  red  on  the 
plat  accompanying  and  forming  part  of  this  agreement,  granting  to 
said  PatricK  the  right  to  erect,  at  liis  own  cost,  suitable  sheds  over 
said  portion  of  platform  so  rented  as  aforesaid,  provided,  however, 
the  operations  of  said  company  are  not  thereby  interfered  with. 
And  it  is  further  agreed  that,  at  the  expiration  of  said  term,  the 
said  Patrick  shall  have  the  privilege  of  renewing  the  same  for  an 
additional  term  of  two  years,  on  the  same  terms  and  conditions.  It 
is  understood  that  the  location  of  the  compress,  and  of  the  boiler 
operating  the  same,  are  to  be  the  same  as  at  present,  and  as  indi- 
cated in  the  accompanying  plat — the  party  of  the  second  part  ex- 
pressly binding  himself  that  the  same  shall  not  be  changed  except 
by  the  consent  and  under  the  direction  of  the  party  of  the  first  part, 
and  that  the  smokestack  thereto  shall  at  all  times  be  provided  with 
an  eflScient-spark  arrester,  and  the  property  of  the  party  of  the  first 
part  shall  be  in  no  wise  endangerea  by  fire  on  account  of  the  opera- 
tions of  the  party  of  the  second  part. 
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^'  It  is  distinctly  nnderstood  and  agreed  that  the  said  Richmond 
•&  Danville  R.  Co.  reserves  the  right  to  reclaim  possession  of  said 
platform,  and  to  recall  and  end  all  rights  and  privileges  hei^ein 
granted,  at  anytime  daring  the  continuance  of  saia  term,  whenever 
in  the  judgment  of  the  president  or  general  superintendent  of 
fiaid  company  it  may  so  require,  after  fii-st  giving  thirty  (30)  days' 
notice  in  writing  to  said  Patrick  or  his  assigns,  or  to  any  party  in 
the  use  and  occupancy  of  said  platform,  of  their  (the  said  company's) 
intention  to  reclaim  such  possession  ;  and  the  said  Patrick  nereby 
agrees  to  deliver  possession  of  said  platform  to  said  railroad  com- 
pany on  demand  and  notice  as  aforesaid. 

^^  And  it  is  further  agreed  by  the  parties  hereto  that  in  the  event 
of  said  railroad  company  reclaiming  at  any  time  possession  of 
43aid  platform,  the  said  r^atrick,  his  successors  or  assigns,  shall 
remove,  without  cost,  injury,  or  loss  to  said  company,  within  the 
period  of  sixty  (60)  days  from  notice  of  intention  to  so  reclaim, 
the  said  compress  and  all  sheds  which  may  have  been  erected 
thereon. 

^'  Witness  the  following  signatures  this  day  and  year  herein  first 
above  written. 

"The  Richmond  &  Danville  R.  Co., 

"  By  A.  S.  Bafoed,  President. 
"  F.  E.  Patrick." 

The  complaint  alleges  that  the  plaintiff  has  observed  all  the  con- 
iBjioTMKifT  ditions  and  specifications  contained  in  the  lease  and  de- 
YROM  PRBnBBs.  yolviug  upou  him,  and  continued  his  compress  opera- 
tions until  the  23d  day  of  December,  1877,  when  they  were  put 
a  stop  to  by  the  entry  of  the  officers  and  servants  of  the  company, 
in  the  night-time  and  during  his  absence,  upon  the  premises,  and 
their  taking  possession  of  the  plaintiff's  compress  and  other  prop- 
erty used  with  it,  without  giving  the  notice  required  under  the 
contract ;  and  of  their  action  he  was  soon  after  notified,  as  well  as 
of  the  intention  of  the  company  to  resist  with  force  any  attempt 
on  his  part  to  re-enter. 

For  this  alleged  wrongful  dispossession  and  withholding  of  the 
plaintiff's  property,  and  for  the  losses  consequent  from  the  break- 
mg-up  of  the  plaintiff's  business,  he  seeks  redress  in  the  present 
action,  and  demands  large  damages. 

The  defendant  in  its  answer  denies  the  imputed  wrongful  act ; 
avers  that  due  and  sufficient  notice  was  given  of  the  intended  ter- 
KoncB  oiTBi  mination  of  the  lease  and  the  withdrawal  of  the  rights 
pateiok.  j^jjJ  privileges  attaching  to  it,  and  that,  notwithstanding 

and  after  the  thirty  days  provided  m  the  contract  bad  expired,  the 
plaintiff  did  not  desist,  but  continued  to  carry  on  his  compress 
operations  as  before,  for  sixty  days  more  after  the  service  ot  the 
notice ;  and  that  thereupon  the  defendant  entered  upon  the  prem* 
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ifles,  as  it  might  lawfully  do,  and  resnmed  possession  of  its  plat- 
form whereon  the  compress  was,  notifying  the  plaintiff  that  he 
was  at  liberty  to  enter  for  the  purpose  of  removing  what  property 
belonged  to  Iiiro. 

The  notice  referred  to  and  produced  on  the  trial,  bearing  date 
October  20,  1877,  and  which  the  plaintiff  received  two  days  later, 
is  in  the  form  of  a  note  addressed  to  him  by  T.  M.  R.  Talpott, 
acting  in  his  official  capacity,  as  general  superintendent,  and  in 
which  he  is  notified  that,  at  the  end  of  thirty  days,  the  company 
*^  will  resume  the  control  and  occupancy  of  our  platform  at  Char- 
lotte, now  used  by  you  in  connection  or  for  your  compress ;"  and 
further  directing  him  in  these  words :  ^^  You  will  be  allowed  thirty 
days  additional  in  which  to  remove  your  machinery,  boilers,  etc., 
from  the  company's  platform;  but  we  will  not  permit  the  use 
of  the  compress  after  the  expiration  of  the  thirty  days  from  date." 

A  notice  was  also  issued  to  the  plaintiff  on  December  23,  1877, 
over  the  signature  of  A.  B.  Andrews,  an  agent  of  the  company 
(and  a  second  in  the  same  terms  followed  on  Monday,  the  next 
day,  to  remove  any  objection  to  the  first  on  account  of  its  being 
Sunday),  informing  the  plaintiff  that  "in  accordance  with  instruc- 
tions from  Col.  Talcott,  general  superintendent  of  the  R.  &  D. 
R.  Co.,  and  per  agreement  between  the  I'ailroad  company  and 
yourself,  I  have  this  day  taken  possession  of  the  platform  at  the 
depot,  on  which  your  compress  is  located.  And  I  hereby  forbid 
you,  your  agents  or  employees,  from  entering  upon  the  premises 
for  any  purpose." 

We  forbeftr  upon  entering  upon  an  inquiry  as  to  the  correctness 
of  the  several  rulings  by  which  evidence  offered  by  the  plaintiff 
was  excluded,  as  not  pertinent  to  the  allegations  con- 
tained  in  the  complaint  and  the  relief  demanded,  and  ktidbhcb^ 
proceed  to  the  consideration  of  a  single  exception,  de-  '^"^*^- 
cisive  of  the  case  on  appeal,  with  the  remark  that  these  rulings 
seemed  to  be  a  very  strict  enforcement  of  the  former,  and  super- 
added principles  of  pleading,  wh'ch  now  govern,  and  to  ignore  the 
adjudications  made  m  Jones  v.  Mial,  82  N.  C.  252,  and  subsequent 
supporting  cases,  which  declare  a  plaintiff  entitled  to  such  relief  as 
the  facts  stated  in  his  complaint  will  admit,  while  he  may  miscon- 
ceive the  way  in  which  it  is  to  be  afforded.  The  rulings  seem 
also  to  be  at  variance  with  the  Code  of  Civil  Procedure,  which  en- 
acts that  no  variance  between  the  allegation  in  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  upon  the 
merits."    The  Code,  §§  869  and  270. 

We  propose  to  examine  only  the  last  in  the  series  of  exceptions 
to  the  action  of  the  court,  in  refusing  to  hear  testimony,  in  conse- 
quence of  which  the  plaintiff  declined  to  proceed  in  the  case,  and 
suffered  a  nonsuit  ana  appealed. 
S6  A  &  £.  R.  Gas.— 6 
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To  obviate  the  effect  of  the  notice  given  to  terminate  the  con- 
wiTHDHAWAL  tfuct  rclations  of  the  parties,  the  plaintiff  proposed 
OF  HOTxcB.         |.Q  giiQyiy  (jj^t  in  an  interview  between  himeelf  and  the 

general  sn  peri  n  ten  dent  who  gave  it,  had  on  Noven)ber20,  before 
the  notice  became  eificacious,  the  latter  withdrew  the  notice  with 
a  view  to  the  continuance  of  the  subsisting  relations  formed  by 
the  contract.  On  objection,  the  evidence  was  held  to  be  incompe* 
tent  by  the  court  upon  two  gronnds  : 

1st.  Because  the  plaintiff  had  not  shown  2l prima-facie  case  of 
OBJBcnoifBTo    Agency  in  Talcott  to  recall  the  notice  and  reinstate  the 

2d.  For  that  there  was  a  material  variance  between  the  allega- 
tion and  offered  proof. 

In  our  opinion,  the  evidencjB  ought  to  have  been  received,  and 
neither  of  the  assigned  reasons  is  sufficient  to  warrant  its  exclu- 
sion. 

The  contract  itself  designates  the  o£Bcers  of  the  company ;  its 
president,  who  on  its  behalf  entered  into  it,  and  its  general  super- 
intendent, to  each  of  whom  is  committed  the  right  to  determine 
whether  it  should  continue,  or  be  abrogated  in  3ie  interest  of  his 
AuTHOBiTT  OF  pi'incipal.  This  is  an  express  delegation  of  anthori^ 
■J™J!™525  ty  to  the  superintendent  to  put  an  end  to  the  relations 
voTicB.  formed  under  it;  and  as  he  may  exercise  it  at  his  discre- 

tion, so  he  may  refrain  from  exercising  it  at  all,  or  forbear  to  pro- 
ceed after  taking  initiatory  steps  in  the  matter  at  any  time,  at 
least,  with  the  assent  of  the  other  party,  before  any  practical  result 
has  been  reached  or  their  relative  rights  have  been  chan^d. 
This  proposition  so  forcibly  commends  itself  to  the  approval  of 
the  judicial  mind  as  to  need  no  argument  or  authority  fot  its  sup- 
port. Such  is  the  present  case.  The  thirty  days'  notice  of  the 
intended  action  of  the  company  had  not  passed,  and  the  future  ter- 
mination of  the  lease,  as  yet,  only  rested  in  a  purpose  formed  bnt 
not  caiTied  into  effect.  The  former  relations  oi  the  contracting 
parties  were  unaffected  by  what  had  been  done,  and  so  might  con- 
tinue,  unless  and  until  the  reserved  power  to  terminate  was  exer- 
cised, and  by  its  exercise  the  lease  was  ended. 

We  are  unable  to  see  any  reason,  whatever,  why  the  superin- 
tendent should  be  held  to  be  incompetent  to  pause  and  not  act 
under  the  notice,  or,  in  other  words,  to  withdraw  it,  because  if  not 
recalled  it  might  in  time  have  had  the  effect  of  ending  the  con- 
tract. Can  it  be  that  a  purpose  to  annul,  conveyed  though  it 
may  be  in  writing,  yet  superinduced  by  false  information,  after- 
wards ascertained  to  be  snch,  cannot  be  abandoned  when  it  is  for 
the  interest  of  the  principal  that  it  should  be,  and  so  the  superin- 
tendent believes?  Is  the  first  erroneous  step  in  the  direction  of 
the  exercise  of  the  reserved  power  so  potent  as  to  compel  him  to 
persevere  against  his  own  judgment  t    Is  a  mere  written  notifica- 
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tion  of  a  fntnre  intended  act,  vox  emissa  non  revoccMis,  requir- 
inor  t]iat  the  act  shall  be  done  ?  Is  there  no  intermediate  locus 
THBnitentim  where  progress  may  be  arrested !  The  power  to  stop 
IS  insepnmble  from  the  power  to  proceed,  and  rests/in  our  opinion, 
equally  in  the  agent  who  undertakes  to  use  it.  Until  the  purpose 
is  made  effectual,  it  is  and  must  be  under  the  control  of  the  one  in 
whose  mind  it  is  formed.  It  is  not  the  case  of  action  consummated 
by  an  annuhnent  of  existing  relations,  which  perhaps  the  agent, 
whose  authority  was  exhausted  in  doing  so,  may  not  then  be  able 
to  restore  and  thus  renew  ;  that  is,  again  enter  into  a  similar  or  the 
same  contract  and  bind  his  principal.  To  such  a  c§se  some  of  the 
authorities  cited  in  the  full  briet  submitted  by  defendant's  coun- 
sel are  applicable.  This  is  not  an  attempted  renewal  of  an  ended 
contract,  out  the  recall  of  a  notice  in  pursuance  of  which  it  might 
soon  have  been  ended  ;  but  the  preservation  of  a  contract,  entered 
in  to  and  recognized  as  binding  on  the  defendant,  and  not  destroyed 
when  it  might  have  been  by  its  agent. 

Assutning  that  the  power  remained  in  the  superintendent  to 
withdraw  his  notice  ana  let  the  lease  remain,  it  is  obvious  the  sec- 
ond reason  given  for  the  rejection  of  proof  of  the  fact  of  with- 
drawal is  equally  unfounded. 

A  notice  recalled  ceases  to  have  any  further  operation,  and  is 
the  same  as  if  none  had  been  given.  It  was  therefore  logically 
and  legally  correct  to  aver  that  no  notice  of  an  in- 
tended resumption  of  the  possession  of  the  leased  prem-  mo  out  wn- 
ise^  and  the  privileges  secured  to  the  plaintiff  under  '**"^'" 
the  contract,  nad  been  given  before  the  alleged  wrongful  acts  of 
the  defendant  were  committed,  and  the  rejected  evidence  was  in 
support  of  the  averment.  We  are  not  called  upon  to  inquire  into^ 
the  extent  of  the  authority  of  a  general  superintendent  of  a  railway 
to  act  for  the  company  whose  agent  he  is,  mrtute  officii^  but  the 
very  name  indicates  the  possession  of  very  large  authority  from  the 
principal.  The  learning  upon  this  subject  has  no  bearing  upon 
the  present  controversy,  for  he  is,  in  the  contract  itself,  invested 
with  the  power  to  terminate,  and,  as  we  have  said,  to  refrain 
from  terminating,  the  contract,  even  after  he  has  given  notice  of 
the  contemplated  abrogation,  but  before  abrogation  has  been  accom- 
plished, and  in  this  he  is  associated  with  the  president,  the  highest 
officer  of  the  corporation,  and  shares  with  him  the  power  to  annul,, 
when  in  his  judgment  the  interests  of  their  common  principal  may 
80  require.  We  do  not  advert  to  the  declarations  of  the  president,. 
made  to  the  plaintiff  just  before  the  alleged  withdrawal  of  the  no- 
tice, as  he  testifies,  ^^  Well,  I  will  see  Talcott  immediately,  and 
write  or  wire  you  at  once,"  as  indicating  the  extent  of  the  super- 
intendent's authority  in  the  premises,  since,  without  this,  it  was 
olearly  in  his  power  not  to  undo  anything  done,  but  to  recall  and 
put  out  of  the  way  the  notice,  as  a  precedent  requisite  to  effee- 
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tive  action,  and  to  let  the  lease  and  contract  stand,  as  if  none 
had  been  given.  There  is,  therefore,  error  in  ruling  out  the 
evidence  proposed,  for  which  the  plaintiff  is  entitled  to  have  a  new 
jury. 

Judgment  reversed. 

Let  this  be  certified,  to  the  end  that  a  venire  de  novo  be 
awarded. 

Error.    Beversed. 


Union  Paoifio  R  Co. 

V. 

Beatty. 

(Adioanee  Otue,  Kania».    May  7,  1886.) 

A  railway  passenffer  train  was  derailed,  and  some  of  the  passengers  were 
injured  by  inevitable  accident.  SM^  that  no  obligation  rested  upon  the 
company  to  furnish  medical  care  and  attention  to  the  injured  passengers ;  and 
it  cannot  be  made  liable  for  such  care  and  attention  by  the  contract  of  the 
division  superintendent,  unless  authority  was  given  him  to  make  it  liable. 
And  where  a  division  superintendent  employs  a  physician  to  attend  upon 
passengers  so  injured,  and  the  company  denies  his  authority,  and  contests  its 
liability  under  the  employment,  it  is  error  to  instruct  the  jury  that  the  divi- 
sion superintendent  is  presumed  to  have  such  authority  until  the  contrary 
appears.  ^ 

Ebrob  from  Clay  county. 

J.  P,  Usher  and  Charles  Monroe  for  plaintiff  in  error. 

f/I  S.  Walker  for  defendant  in  error. 

Johnston,  J. — This  proceeding  is  brought  to  reverse  a  judgment 
obtained  against  the  Union  Pacific  R.  Co.  by  Dr.  G.  F.  fieatty  for 
his  services  as  a  pliysician  and  surgeon,  and  for  medicines  alleged 
to  have  been  rendered  and  furnished,  upon  the  employment  of  the 
Pacts.  railway  company.     It  appears  that  on  June  11,  1883, 

a  passenger  train  of  the  railway  company  was  derailed  at  a  point 
on  the  Kansas  Central  Division  of  the  road,  between  Miltonvale 
and  Clay  Center,  and  that  a  number  of  the  employees  and  passen- 
gers on  the  train  were  injured.  At  the  instance  of  the  station 
agent,  and  also  of  the  locomotive  engineer  of  the  wrecked  train, 
the  plaintiff  went  to  the  point  where  the  accident  occurred,  and 
there  found  eight  persons  suffering  from  injuries  received  in  con- 
sequence of  the  accident,  two  of  whom  were  the  employees  of  the 
company.    He  states  that  six  of  the  cases  proved  to  be  of  but 
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minor  importance,  while  the  injuries  received  by  three  of  the  pas- 
sengers were  of  a  more  serious  nature.  The  three  last  natned 
were  taken  to  Miltonvale,  where  the  doctor  continued  to  give  them 
medical  and  surgical  care  and  attention  for  ten  days  thereafter.  It 
further  appears  that,  while  the  plaintiff  and  the  station  agent  were 
on  their  way  to  the  scene  of  the  accident,  the  station  agent  was  in- 
jured by  the  bursting  of  a  torpedo  which  had  been  placed  on  the 
track,  and  the  treatment  of  this  injury  was  also  included  by  the 
plaintiff  in  his  charge  against  the  company.  The  plaintiff  offered 
proof  tending  to  show  that  the  division  superintendent  of  the  rail- 
way company  was  notified  of  the  accident,  and  of  the  fact  that  the 
doctor  was  in  attendance  upon  the  persons  who  had  been  injured, 
and  that  he  directed  the  station  agent  to  take  the  injured  persons 
to  Miltonvale,  and  to  continue  the  plaintiff  as  physician  and  surgeon 
in  charge  of  them.  Ho  also  attempted  to  prove  that  his  employ- 
ment by  the  station  agent  and  engmeer  was  subsequently  ratified 
by  the  division  superintendent.  That  the  plaintiff  was  requested 
by  the  station  agent  and  engineer  to  attend  and  take  charge  of  the 
injured  persons  seems  not  to  be  questioned,  but  the  division  super- 
intendent denied  that  he  ever  autliorized  them  to  employ  the  plain- 
tiff, or  in  any  way  ratified  his  employment.  The  plaintiff  presented 
a  bill  for  his  services  for  $250,  which  was  referred  to  the  general 
superintendent  of  the  company,  who  rejected  the  claim,  and  in  a 
letter  to  the  plaintiff  gave  his  reasons  as  follows  : 

"  Referring  to  your  claim  of  $250  for  services  to  passengers  in- 
jured by  train  blowing  off  track  on  Kansas  Central  Division  on 
night  of  June  11th,  we  do  not  consider  that  the  company  was  re- 
sponsible or  in  any  fault  for  the  accident;  and,  as  you  were  not 
employed  by  the  railway  company  to  attend  the  injured  passengers, 
your  claim  is  respectfully  declined." 

The  plaintiff  recovered  for  his  services  to  the  passengers  and 
employees  the  full  amount  of  his  claim. 

At  the  trial  in  the  district  court,  as  well  as  here,  the  plaintiff  be- 
low relied  upon  an  employment  by  the  division  superintendent, 
and  contended  that  that  officer  had  authority,  by  virtue  of  his  office, 
to  bind  the  company  for  the  medical  and  surgical  ser- 
vice which  he  had  rendered.  The  principal  question 
in  the  case  is  in  regard  to  the  authority  of  the  division 
superintendent  in  this  respect.  The  court  below,  in 
the  trial  of  the  cause,  proceeded  upon  the  theory  that  it  was  within 
the  general  scope  of  the  employment  of  the  division  su{)erintendent 
to  contract  in  behalf  of  tlie  company  for  such  services  as  were 
rendered  by  the  plaintiff.  Accordingly,  the  jury  were  instructed 
that  the  division  superintendent  would  be  presumed  to  have  au- 
thority to  employ  the  doctor,  and  to  bind  the  company  for  the 
medical  care  and  protection  which  he  gave  to  the  injured  passengers 
and  employees,  until  the  contrary  was  made  to  appear.    This  was 


AUTHOBITT      OW 
MTUXON  8UPBE- 

mTsuvKm     TO 

BKFLOT  DOCTOR. 


86  UNION  PACIFIC  B.  CO.  t.  BEATTT, 

error.  To  snpportthiB  position  the  case  of  Pacific  R.  Co.  v. 
Thomas,  19  Kan.  256,  is  relied  on.  The  position  would  be  cor- 
rect, and  the  authority  applicable,  if  the  alleged  em- 
ployment had  been  made  for  the  treatment  of  injured 
employees  only,  but  the  greater  part  of  tlie  claim  was 
for  the  treatment  of  passengers.  In  tlie  case  cited  it  was  held  that 
the  division  superintendent  will  be  presumed,  in  tlie  absence  of 
anything  to  tho  contrary,  to  have  authority  to  employ  a  physician 
and  surgeon  to  attend  an  employee  who  has  been  injured  while  in 
the  service  of  the  company ;  and  the  case  of  Atlantic  &  P.  B.  Co. 
V.  Reisner,  18  Ean.  458,  which  is  also  cited,  goes  no  further.  In 
none  of  the  cases  to  which  we  are  referred  is  it  held  that  there  is 
any  implied  authority  in  the  division  or  general  superintendent  to 
furnish  entertainment  for,  or  to  employ  physicians  to  attend  upon, 
passengers  who  have  become  sick  or  have  been  injured  without  the 
fault  of  the  company.  There  is  no  legal  obligation  resting  upon 
the  company  to  provide  medical  or  surgical  care  for  those  who 
have  been  injured  in  its  service ;  but  the  ground  upon  which  the 
authority  of  the  superintendent  to  make  such  contracts  is  inferred 
is  that  it  is  a  reasonable  thing  for  the  company  to  provide  for  the 
care  and  cure  of  persons  who  are  engaged  in  the  hazardous  em- 
ployment of  railroading.  This  risk  is  incurred  by  them  while  they 
are' devoting  their  energies  and  labor  to  promote  the  interest  of  the 
company,  and  they  are  generally  dependent  upon  the  daily  labor 
thus  given  for  the  support  of  themselves  and  families.  Aeain, 
they  are  skilled  in  the  particular  branch  of  the  service  in  wiiich 
they  are  engaged,  arid  tiieir  injury,  to  some  extent,  interferes  with 
the  business  of  the  company,  and  retards  the  operation  of  the  road. 
The  company  is  therefore  interested  in  the  speedy  cure  of  employees 
who  have  been  disabled,  and  in  their  early  resumption  of  the  duties 
for  which  they  have  been  specially  trained.  Toledo,  W.  &  W.  B. 
Co.  V.  Rodrigues,  47  111.  188  ;  Same  v.  Prince,  50  111.  26.  These 
considerations  are  wanting  in  the  case  of  passengers  who  have  been 
injured  by  unavoidable  accident. 

So  far  as  this  case  is  concerned,  we  must  treat  and  dispose  of  it 
Bvn>Bii  ir  "P^^  ^^®  theory  that  the  derailment  of  the  train  was 
cTOMiifo  cAUM  purely  accidental.  During  the  trial  the  defendant  com- 
OF  AcciDBiT.  pj^ny  offered  to  prove  that  the  train  was  thrown  off  the 
track  and  wrecked,  and  the  injuries  to  the  passengers  and  em- 
ployees were  inflicted,  by  a  tornado  of  wind  which  was  so  violent 
and  sudden  that  it  was  absolutely  impossible  for  the  company,  in 
the  exercise  of  the  greatest  possible  care,  to  i-esist  or  withstand  it, 
and  therefore  that  it  was  not  the  fault  of  the  defendant  that  the 
train  was  derailed.  This  testimony  was  erroneously  excluded  by 
the  court,  and  there  was  no  other  given  concerning  the  cause  of 
the  accident.  We  must  therefore  assume  that  the  injury  of  the 
passengers  resulted  from  unavoidable  accident,  and  not  from  any 
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negligence  or  fault  of  the  company.  Probably  there  are  bat  few 
instances  of  injary  to  passengers  riding  upon  railroad  trains  where 
Degligence  or  fault  cannot  be  traced  to  the  railroad  company ;  but, 
in  cases  where  there  is  no  such  negligence,  no  responsibility  can 
attach  to  the  company,  and  no  recoyery  can  be  had  tor  , 
the  injuries  sustained.  It  does  not  insure  the  ayes  or  PABSBNons- 
health  of  those  who  take  passage  upon  its  trains.  The  *"'"*^'"*"*' 
most  that  can  be  required  is  that  it  shall  use  the  highest  care  in 
the  conveyance  of  tne  passenger  to  his  destination.  There  is  no 
more  obligation  resting  upon  the  company  to  provide  medical  care 
and  treatment  for  passengers  unavoidably  injured  than  for  passen- 
gers who  become  sick  during  the  journey  over  the  road.  In  either 
€ase  the  full  measure  of  tlie  duty  of  the  company  is  to  carry 
the  passenger,  in  the  condition  in  which  he  may  be  found,  to  his 
destination.  Beyond  this  the  company  has  no  interest  in  the  pas- 
senger, and  therefore  has  no  such  concern  for  his  health  and  sound- 
ness that  it  has  in  its  employees  who  may  be  injured  while  in  its 
service.  To  furnish  medical  care  and  treatment  for  passengers  in 
such  cases  would  be  a  mere  gratuity,  and  the  funds  of  the  corpora- 
tion cannot  be  thus  dispensed  by  the  division  superintendent  with- 
out authority  from  the  board  of  directors. 

In  Cox  V.  Midland  Counties  R.  Co.,  3  Welsby,  H.  &  G.  268,  the 
station  master  of  the  railway  company  at  Birmingham,  who  acted 
there  as  chief  officer  of  the  passenger  and  other  departments,  em- 
ployed a  surgeon  to  perform  a 'surgical  operation  upon  a  passenger 
mjured  by  a  train  of  the  railway  company,  and  the  company  con- 
tested its  liability  for  the  service  on  the  ground  that  its  servants 
had  no  authority  to  bind  them  by  contracts  of  that  description, 
and  the  court  held  that  there  was  no  liability  against  the  company 
therefor,  because  the  power  to  enter  into  the  contracts  was  not  in- 
cident either  to  the  employment  of  the  station  master  or  of  the 
superintendent  of  the  road. 

Perhaps  it  is  true  that  in  certain  emergencies  the  superintendents 
of  railroads  are  authorized  to  provide  medical  and  surgical  care  for 
injured  passengers,  and  to  bind  the  railroad  companies 
for  the  payment  of  such  services,  and  it  is  probably  |^ 
well  that  such  provision  should  be  made;  but  in  those 
cases  it  will  not  be  difficult  to  show  the  authorization, 
or  a  recognized  custom  or  usage,  of  the  company  to  furnish  medi- 
cal attendance  to  passengers  injured  by  inevitable  accident.  In 
the  absence  of  testimony  of  express  authority  from  the  company, 
or  of  a  custom  or  usage  from  which  authority  might  be  implied, 
the  company  cannot  be  bound  by  such  contracts  made  by  the  super- 
intendent or  his  subordinates.  If  the  injury  to  the  passengers  re- 
sulted from  the  negligence  of  the  carrier,  other  considerations  would 
enter  into  the  case  which  might  warrant  the  implication  of  author- 
ity in  the  superintendent  or  some  general  agent  of  the  company  to 
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provide  medical  attendance  and  entertainment  for  them  ;  but,  what* 
ever  might  be  the  rule  in  that  case,  we  are  of  the  opinion  that  there 
is  no  such  presumption  of  authority  in  the  division  superintendent 
where  the  passengers  are  injured  through  no  fault  of  the  com- 
pany. 

It  necessarily  follows  that  there  was  error  in  the  char^  of  the 
court,  for  which  a  new  trial  must  be  given ;  and  as  the  other  ques- 
tions presented  by  the  plaintiff  in  error  may  not  again  arise,  it  be* 
comes  unnecessary  to  notice  them  here.  The  judgment  of  the 
district  court  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

All  the  justices  concurring. 

Authority  of  Aj^ent  of  Company  to  bind  it  by  Contract  for  Medjcal  Sarvicot 
to  Party  injured. — See  note  to  case  of  Maybcrry  «.  Chicago,  etc.,  R.  Co.,  11 
Am.  &  £ng.  R.  R.  Cas.  80. 


Pbnnsylvania  R  Co. 

V. 

Flanioan. 

(Advance  Case,  Penneylvania,    May  24,  1886.) 

Where  an  action  for  compensation  for  services  rendered  has,  to  support  it,, 
no  evidence  of  any  promise  to  pay  except  the  plaintiflTs  own  testimony,  it 
must  be  clear  and  explicit.  His  saying,  *'  It  was  always  held  out  to  me  that 
I  would  be  paid  a  salary,"  or  testimony  to  like  effect,  is  not  sufficient;  for  it 
gives  only  an  opinion  or  conclusion  of  the  witness.  The  words  relied  upon 
as  constituting  the  promise  of  a  salary  should  be  given.  So  hdd  where* 
plaintiff  sold  tickets  for  two  railroad  companies  and  sued  one  for  services 
which,  under  the  circumstances,  might  have  been  understood  to  be  inconsis-' 
tent  with  his  duties  to  the  other,  or  to  have  been  covered  by  his  salary  from 
the  other. 

Ebbor  to  the  common  pleas  of  Luzerne  County,  to  review  ft 
judgment  for  plaintiff  in  an  action  of  assumpsit.     Keversed. 
^eo.  Sa/nderson  and  H.  W,  Palmer  for  plaintiff  in  eiTor. 
O.  L.  Halsey  and  E.  S.  Osborne  for  defendant  in  error. 

Obbbn,  J. — After  a  most  careful  reading  of  all  the  testimonj 
in  this  case,  we  are  obliged  to  say  there  is  no  evidence  what- 
HocowTmACTTo  ©ver  of  an  express  contract  for  the  payment  of  wa^es 
vAT«4LAKr.  ^j^  salary  by  tiie  defendant  to  the  plaintiff.  The  plam- 
tiff  himself,  being  examined  at  great  length,  does  not  state  that  the 
defendant  or  any  of  its  officers  ever  agr^  to  pay  him  any  stipu- 
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lated  compensation  for  the  service  he  rendered.  It  was  nndonbt- 
edlj  true  that  he  did  sell  tickets  for  the  defendant,  and  was  dulj 
appointed  passenger  agent  at  Wilkesbarre  by  authority  oi.  the 
company.  It  is  also  true  that  he  performed  the  service  to  which  he 
was  appointed  ;  and  it  is  not  questioned  that  his  performance  was 
entirely  faithful  throughout. 

If  there  were  nothing  else  in  the  case  he  would  be  entitled  to 
compensation  adequate  to  the  service  rendered,  upon  the  principle 
of  a  jiumtum  meruit.  But  there  are  other  material  ^^ 
facts  in  evidence.  Dnrine  all  the  time  of  the  service  wQ^Qmauxr 
for  which  the  present  claim  is  made  the  plaintiff  was 
in  the  employment  of  the  Lehigh  Yalley  K.  Co.  as  ticket  agent  at 
Wilkesbarre  station.  For  that  service  he  was  paid  a  fixed  monthly 
compensation,  with  privilege  to  sell  tickets  upon  commission  for  cer* 
tain  Western  railroad  companies.  Being  thus  engaged,  the  Lehigh 
Yallev  R.  Co.,  by  contract  with  the  Pennsylvania  R.  Co.,  agreed 
that  the  latter  company  might  use  the  terminal  facilities  of  the 
former  at  Wilkesbarre^  including  the  passenger  and  freight  sta- 
tions, for  the  purposes  of  the  North  &  West  Branch  R.  Co.,  ex- 
tending from  Soutli  Wilkesbarre  to  Catawissa.  This  last  named 
company  was  in  the  control  of  the  Pennsylvania  R.  Co.,  and  the 
terms  of  the  arrangement  with  the  Lehigh  Yalley  Co.  included  the 
sale  of  tickets  over  the  North  &  West  Branch  and  to  points  beyond^ 
and  the  arrival  and  departure  of  passengers,  and  the  landing  and 
shipnient  of  freight  from  the  Wilkesbarre  station  of  the  Lehigh 
Yalley  Co. 

In  considemtion  of  these  privileges,  the  Pennsylvania  R.  Co. 
agreed  to  pay  the  Lehigh  Yalley  Co.  five  cents  for  every  passenger 
coming  into  or  going  out  of  the  station,  and  a  sum  per  ton  for  all 
freiglit  handled.  All  the  service  was  performed  by  the  agents  of 
the  Lehigh  Yalley  Co.  for  the  Pennsylvania  Co.  It  was  therefore 
undoubtedly  the  fact  that  the  compensation  for  the  service  was  to 
be  paid  by  the  Pennsylvania* Co.  to  the  Lehigh  Yalley  Co. 

The  Lehigh  Yalley  Co.  directed  their  passenger  agent,  the  plain- 
tiff, to  sell  tickets  for  the  Pennsylvania  Co.,  and  he  did  so.  For 
selling  tickets  for  the  latter  company  compensation  is  QuARTUMMnmr 
claimed,  which  being  refused,  the  present  action  is  ^^SP^^^yjSiL 
brought  to  recover  it.  There  being  no  proof  of  an  ex-  "<*"* 
press  contract  to  pay  a  specific  compensation,  the  case  was  tried 
upon  the  theory  of  a  qtumtitm  meruit^  and  evidence  was  given  of 
the  value  of  the  service.  The  court  left  the  case  to  the  jury  upon 
some  testimony  of  the  plaintiff  that  an  agent  of  the  defendant  had 
promised  liim  ne  fihould  be  paid  for  his  service. 

Can  a  recovery  be  had  in  such  circumstances?  There  is  no 
doubt  that  the  Pennsylvania  Co.  did  appoint  the  plaintiff  as  its 
a^nt  to  sell  tickets  for  it  at  this  station,  and  that  in  pursuance  of 
that  appointment  he  acted  for  it  and  gave  the  usual  bond  given  by 
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paesenger  ticket  agents.  It  moBt  also  be  conoeded  that  the  Lehigh 
Valley  Co.  knew  of  this  agency  and  assented  to  it, — in  fact,  directed 
the  plaintiff  to  perform  the  service,  Tims  far  the  facts  are  with- 
out controversy,  and  if  these  facts  alone  coustitated  a  right  of  re- 
covery the  verdict  and  judgment  should  stand. 

But  it  is  denied  by  the  defendant  that  these  facts  alone  confer  a 
right  to  recover.  The  denial  is  based  upon  an  alle^tion  that  the 
coRTRACT  wini  defendant  contracted  with  the  Leliighv  alley  Co.  for 
f^T^TORFLimi'  the  service  of  the  plaintiff,  and  paid  that  company  for 
nrra  bb&vicu  ^j^g  gervice ;  that  they  never  agreed  widi  the  plaintiff 
to  pay  him  any  compensation ;  that  the  Lehigh  Yalley  Co.  never 
consented  to  the  payment  of  compensation  by  the  defendant  to  the 
plaintiff,  and  that  it  is  against  the  policy  of  the  law  to  allow  the 
servant  of  one  master  to  recover  compensation  for  service  rendered, 
daring  the  continuance  of  his  employment,  to  another  master. 

The  proof  that  the  service  in  question  was  contracted  for  between 
the  two  companies  is  direct,  positive,  clear,  and  entirely  uncontra- 
dicted ;  and  the  compensation  for  the  service  was  to  be  paid  by  the 
Peimsylvania  Co.  to  the  Lehigh  Valley  Co.  There  is  not  a  par- 
ticle of  evidence  proving  or  tending  to  prove  that  the  Lehigh  Val- 
ley Co.  agreed  that  its  agent,  the  plaintiff,  should  or  might  receive 
compensation  for  the  service  in  question  from  the  defendant,  nor 
that  it  had  any  knowledge  that  such  compensation  was  to  be  paid. 

The  only  evidence  tending  to  show  that  the  defendant  agreed 
TnTiMOKT  or  to  pay  compensation  to  the  plaintiff  is  found  in  the  tes- 
timony of  the  plaintiff.  Alfred  Walter  was  the  super- 
intendent of  the  North  &  West  Branch  Co.  The  plain- 
*^*  tiff  testified  to  a  conversation  with  him  and  was  asked : 

Q.  What  was  said! 

A.  Mr.  Walter  promised  on  several  occasions  to  pay  me  a  sal- 
ary. 

Q.  Mr.  Walter  promised  on  several  occasions  to  pay  you  a 
salary  ? 

A.  Yes,  sir. 

Q.  When  did  you  meet  him  again  after  this  time,  about  the 
firet  of  December  f 

A.  I  saw  Mr.  Walter  probably  on  an  average  of  once  a  month. 

Q.  Covering  what  period  ? 

A.  From  the  first  of  December,  1882,  up  to — well,  I  seen  him  all 
the  time  during  the  time  I  was  in  their  service.  In  regard  to  paying 
mj  salary,  the  last  time  I  talked  with  him  in  i*egard  to  that  was 
probably  in  April  or  May,  1884. 

Q.  What  did  he  say  at  these  conversations? 

A.  He  had  always  held  out  to  me  that  I  would  be  paid  a  salary 
for  the  services  performed. 

With  the  exception  of  a  repetition  of  the  last  answer  on  cross- 
examination,  theforegoing  is  the  whole  and  the  only  evidence 
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of  a  contract  by  the  defendant  company  to  pay  compensation  to 
the  plaintiff  for  his  services.  It  will  be  seen  at  once 
that  this  is  but  the  expression  of  a  conclusion  or  mrnSSr  to 
opinion  of  the  witness  as  to  the  effect  of  the  words  '**^^**'°"'*^*^ 
used  in  the  conversation  stated.  The  words  themselves  are 
not  given,  nor  the  substance  of  them.  Whether  they  amounted 
to  a  •'  promise"  would  be  for  the  jury  to  judge,  if  they  only  knew 
what  they  were  ;  but  the  plaintiff  did  not  give  them ;  so  when  he 
said  that  Mr.  Walter  "  held  out "  to  him  that  he  would  be  paid, 
he  states  nothing  more  than  a  conclusion  of  his  own.  The  jury 
could  not  tell  whether  Mr.  Walter  really  "  held  out "  such  an  idea, 
because  they  did  not  know  the  words  he  used. 

This  kind  of  evidence  is  altogether  insuflScient  to  prove  an  ex- 
press promise  to  pay  by  the  defendant.  The  circumstances  and 
relations  of  the  parties  were  such  that  nothing  but  distinct  and 
clear  words  of  an  agreement  or  contract  to  pay  can  suffice  to  create 
such  an  obligation.  No  doubt,  if  there  was  distinct  proof  of  an 
actual  promise  to  pay  by  the  defendant,  and  satisfactory  proof  of 
the  consent  of  the  !Lehigh  Valley  Co.  that  its  agent  should  receive 
such  pay,  the  defendant  would  be  legally  bound  to  pay.  But  in 
onr  opinion  nothing  short  of  this  will  suffice. 

The  plaintiff  being  in  the  constant  employment  of  the  Lehigh 
"Valley  Co.,  and  paid  by  it  for  his  entire  service,  could  not  lawfully 
contract  to  render  service  during  the  same  time  to  an-  rb»deriwo 
other  company;  especially  a  competing  company,  as 
this  one  was,  for  compensation,  without  clear  proof  of  a^™or«i««- 
the  knowledge  and  consent  of  the  Lehigh  Valley  Co.,  both  to  the 
employment  by  the  defendant  and  the  payment  of  compensation. 

In  Everhart  v.  Searle,  21  P.  F.  S.  256,  we  said  (Thompson, 
C.  J.J:  "  The  case  before  us  is  rather  novel.  It  involves  a  question 
whether  the  same  person  may  be  an  agent  in  a  private  transaction 
for  both  parties,  without  the  consent  of  both,  so  as  to  entitle  him 
to  compensation  to  both  or  either.  We  have  the  authority  of  Holy 
Writ  for  saying  that  *  no  man  can  serve  two  mastere ;  for  either  he 
will  hate  the  one  and  love  the  other,  or  else  he  will  hold  to  the  one 
and  despise  the  other.'  All  human  experience  sanctions  the  un- 
doubted truth  and  purity  of  this  philosophy,  and  it  is  received  as 
a  cardinal  principle  in  every  system  of  enlightened  jurisprudence." 

In  the  same  opinion  it  was  further  said :  "There  was  plausibil- 
ity and  seeming  force  in  the  argument  that  as  Flagg,  the  plaintiff's 
principal  in  the  sale,  was  not  injured  by  the  arrangement  with  the 
defendant  there  was  nothing  wrong  in  making  that  arrangement. 
This  is  specious,  but  not  sound.  The  transaction  is  to  be  regarded 
as  against  the  policy  of  the  law,  and  not  binding  upon  a  party  who 
has  a  right  to  object  to  it." 

This  was  said  of  one  who  had  been  appointed  agent  of  one 
person  to  sell,  and  of  another  person  to  buy,  tne  same  property,  fie 
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had  made  a  positiye  agreement  with  the  purchaser,  for  an  ex- 
pressed consideration,  for  making  tlie  purcliase ;  but  it  was  ])eld  he 
conid  not  recover,  even  upon  liis  nndonbted  and  absolute  contract, 
because  he  was  also  the  agent  of  the  seller,  under  promise  of  com- 
pensation to  sell  the  same  property.  Tlie  contract  for  payment  of 
compensation  by  the  purchaser  was  declared  void  as  against  the 
policy  of  the  law. 

In  Story.  Agency,  §  211,  it  is  said : "  Indeed,  it  may  be  laid  down 
as  a  general  principle  that  in  all  cases  where  a  person  is  either 
actually  or  constructively  an  agent  for  other  peraons,  all  profit 
and  advantages  made  by  him  in  the  business  beyond  his  ordinary 
compensation  are  for  the  benefit  of  his  employees." 

Tliese  principles  are  perfectly  familiar,  and  are  illustrated  by  a 
vast  number  of  reported  cases,  applied  to  many  different  relations 
of  life.  It  seems  very  clear  to  us  that  they  are  entirely  applicable 
to  the  present  case.  The  plaintiff  by  his  own  testimony  proved 
that  he  could  sell  tickets  to  competitive  and  distant  points  by 
either  company's  road.  He  was  tnerefore  subject  to  a  divergent 
duty  of  fidelity  to  both  if  employed  by  both.  Whetlier  he  would 
be  more  faithful  to  the  interests  of  one  than  of  the  other  might 
depend  upon  a  secret  disproportion  of  compensation  received  from 
one  as  against  the  other.  But  it  is  enough  to  know  that  absolute 
fidelity  to  one  was  inconsistent  with  the  same  fidelity  to  the  other* 
In  such  a  situation  nothing  less  than  clear  proof  of  the  consent 
of  both  employers,  not  merely  to  the  double  service,  but  to  the 
double  compensation,  wonld  suflice  to  validate  an  express  contract 
with  the  second  employer.  Much  more  would  it  be  i*equisite  to 
support  an  implied  contract.  As  there  was  not  the  slightest  evi- 
dence of  the  consent  of  the  Lehigh  Valley  Co.  to  its  own  paid 
servant  becoming  the  paid  servant  of  the  defendant,  the  plaintiff's 
claim  for  compensation  from  the  latter  is  fatally  defective. 

Judgment  reversed. 


Eastern  B.  Co. 

V. 

LoRiNo  et  al. 

(188  MauaehtuetU,  881.) 

It  is  no  defence  to  an  action  upon  a  bond  conditioned  for  the  faithful  per* 
formance  by  a  person,  who  has  been  appointed  ticket-seller  of  a  railroad  cor- 
poration, of  **  all  the  duties  of  the  said  office  which  are  or  may  be  imposed 
upon  him  under  this  or  any  future  appointment/^  that,  after  his  appoint- 
ment, the  capital  stock  of  the  corporation  was  increased,  his  duties,  by  rea- 
son of  the  corporation  forming  business  connections  with  other  corporations^ 
enlarged,  and  his  salary  augmented  accordingly. 
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CoNT&AOT  upon  a  bond  executed  by  the  defendant  Loring  as 
principal,  and  by  the  other  defendant  as  surety,  and  conditioned 
that  Loring,  who  had  been  appointed  ticket-seller  of  the  plaintiff 
corporation  in  Boston,  should  ^'  faithfully  perform  all  the  duties  of 
the  said  office  or  place  which  are  or  may  be  imposed  upon  him 
under  this  or  any  future  appointment,"  and  promptly  account  for 
and  pay  over  all  sums  of  money  received  by  him  for  the  corpora- 
tion. The  case  was  submitted  to  the  Superior  Court,  and,  after 
judgment  for  the  plaintiff,  to  this  court,  on  appeal,  upon  agreed 
facts,  in  substance  as  follows : 

The  defendant  Loring  was  appointed  ticket-seller  of  the  plain- 
tiff corporation,  gave  the  bond  declared  on,  and  entered  upon  his 
<liitie8.  He  continued  in  the  position  of  ticket-seller  until  Decem- 
ber 7,  1877,  when  a  deficit  was  discovei*ed  in  his  accounts  of 
$8007.59,  which  sum  he  has  failed  to  account  for  and  pay  over. 

At  the  time  the  bond  was  executed,  ip  1856,  the  capital  stock  of 
the  plaintiff  corporation  was  $2,853,400.  After  this  it  was  in- 
creased from  time  to  time,  and  at  the  time  of  the  defalcation,  in 
1877,  it  was  $4,997,600. 

At  the  time  of  the  appointment  of  Loring,  his  duties  as 
ticket-seller  included  the  sale  of  tickets  over  the  line  of  the 
plaintiff's  road  from  Boston,  in  this  Commonwealth,  to  Ports- 
mouth, New  Hampshire,  and  its  branches,  in  all  about  130  miles, 
and  also  over  four  other  railroads,  comprising  910  miles,  and  three 
fltearaboat  lines. 

After  Loring  entered  upon  his  duties,  the  business  of  the  plain- 
tiff was  extended  from  time  to  time  by  forming  new  connections, 
80  that  at  the  time  of  his  defalcation  he  was  selling  tickets  over 
the  lines  of  thirteen  other  railroads,  comprising  1211  miles,  and 
two  steamboat  lines  in  addition  to  those  before  mentioned : 

At  the  time  of  Loring's  appointment,  he  performed  all  the 
duties  of  the  office  himself,  but,  as  the  business  of  the  road  in- 
creased, and  before  the  defalcation,  the  duties  of  his  office  had 
increased  to  such  an  extent  that  an  assistant  ticket-seller  was  em- 
ployed by  the  plaintiff  to  help  him  in  his  duties,  who  was  entrusted 
with  the  sale  of  tickets,  and  whose  salary  was  paid  by  the  plaintiff, 
but  who  did  not  participate  in  any  misappropriation  of  the  plain- 
tiff's funds. 

Loring's  salary  as  ticket-seller  was  $1000  a  year  at  the  time  of 
his  appointment.  In  1867  it  was  increased  to  $1500  per  year.  In 
1871  it  was  further  increased  to  $1800  per  year,  and  continued 
8uch  to  the  time  of  the  defalcation. 

H.  W.  Suter  <&  TT.  A.  Hayesy  2d,  for  the  surety. 

JR.  Olney  for  plaintiff. 

C.  AixEHT,  J. — At  the  time  when  the  bond  in  suit  was  ^ven. 
the  Eastern  B.  Co.  had  business  connections  with  certain  railroaa 
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and  steamboat  companies,  whose  tickets  it  sold  in  Boston.  To 
make  otlier  similar  business  connections  in  the  fature  would  be 
natural  and  probable.  The  condition  of  the  bond  was  that  Loring 
should  ^^faithfnlly  perform  all  the  duties  of  the  said  office  or  place 
which  are  or  may  be  imposed  upon  him  imder  this  or  any  future 
appointment."  This  appears  to  recognize  that  additional  duties  to 
those  then  existing  might  be  put  upon  him.  Looking  at  the  kind 
of  position  which  lie  held,  it  is  fairly  to  be  inferred  that  extensions* 
of  the  business  were  contemplated.  We  agree  that  any  substantial 
change  in  his  office,  without  the  surety's  consent,  would  discharge 
him  from  liability.  But  in  this  case  thei*e  was  no  such  change. 
The  name  of  Loring's  office  or  position  and  the  nature  of  his 
duties  remained  the  same;  the  only  change  was  that  his  duties 
and  compensation  were  increased  m  amount  Such  increase 
was  fairly  within  what  the  bond  allowed.  Kollstone  National 
Bank  v.  Carleton,  186  Mass.  226. 

The  counsel  for  the  surety  place  their  chief  reliance  on  Grocers* 
Bank  i?.  Kingman,  16  Gray,  473,  where  an  increase  of  the  capital 
stock  of  a  bank  was  held  to  discharge  sui*eties  upon  a  cashier's 
bond  from  further  liability.  There  is  no  close  analogy  between 
the  duties  and  responsibilities  of  the  cashier  of  a  bank  and  those 
of  a  ticket-seller  of  a  railroad  company.  The  former  are  more 
directly  affected  by  an  increase  of  the  capital  stock  of  the  corpora- 
tion than  the  latter.  Moreover,  in  that  case  the  sureties  were 
bound  for  losses  that  might  arise  from  the  cashier's  mistakes,  as 
well  as  from  his  fraud,  inattention,  or  negligence  in  the  perform- 
ance of  his  duties.  That  decision  is  not  an  authority  for  the  pres- 
ent case. 

Judgment  affirmed. 

Liability  of  Surety  on  Official  Bond  where  there  is  Increase  of  Capital 
Steele,  Business,  etc^ — Where  a  surety  undertook  to  be  responsible  for  the 
faithful  discharge  of  the  duties  of  the  cashier,  but  did  not  undertake  to  be 
answerable  for  losses  caused  by  his  mistakes,  it  was  held  that  an  increase  of 
the  capital  of  the  bank  would  not.  release  the  surety  from  liability  for  acts  of 
the  cashier  in  default  of  the  bond  subsequent  to  the  increase  of  the  capital. 
It  was  contended  that,  the  capital  being  enlarged,  there  was  a  corresponding 
enlargement  of  the  cashier^s  duties.  The  court,  however,  said:  *' There  was 
no  enlargement  of  the  duties  of  the  officer.  The  sphere  of  his  duties  was 
the  same,  although  the  subject-matter  of  his  charge  might  be  increased, 
which  is  no  more  than  what  happened  from  day  to  day,  from  fluctuations  in 
the  amount  of  deposits.*'    Bank  of  Wilmington  «.  Wallaston,  8  Harring.  90. 

In  Morris  Canal  &  Banking  Co.,  21  N.  J.  L.  100,  it  is  held  that  an  increase 
of  the  capital  stock,  the  borrowing  power,  and  the  increase  of  circulation  of 
a  bankine  company  by  Virtue  of  statutes  passed  after  the  date  of  the  bond, 
will  not  discharge  the  sureties  on  the  bond  of  the  cashier;  nor  will  an  in- 
crease of  business  of  an  employer  have  that  effect. 

In  the  case  of  Strawbridge  «.  Baltimore  &  O.  R.  Co.,  14  Md.  860,  a  bond 
to  the  Baltimore  &  Ohio  R.  Co.,  in  the  penalty  of  $3000,  recited  that  the 
principal  obligor  had  been  '*  appointed  by  the  said  company  as  ticket  and 
freight  agent  at  EUioott's  Mills,"  and  was  conditioned  for  the  faithful  per- 
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formance  of  the  duties  of  said  office,  so  long  as  he  should  hold  the  same. 
At  the  date  and  deliyery  of  the  bond,  Ellicott^s  Mills  was  a  second-class  sta- 
tion, but  the  company  subsequently  made  it  a  first-class  station.  At  first-class 
stations  a  greater  amount  of  freight  is  paid  than  at  second-class  stations,  but 
the  duties  of  the  ticket  and  freight  agent  are  the  same  at  both,  viz.,  to  re- 
ceiTe  all  sums  payable  at  his  station  both  for  freight  and  passengers.  Hdd^ 
that  the  change  in  the  regulations  of  the  company  by  which  this  was  made 
a  first-class  station  did  not  discharge  the  sureties  on  the  bond.  That  the 
sureties,  in  executing  this  bond,  must  be  regarded  as  having  contracted,  with 
refe^nce  to  the  right  and  anthority  of  the  company,  by  their  charter,  to 
make  changes,  from  time  to  time,  in  their  regulations,  as  to  their  rates  of 
fare  and  freights,  and  the  points  for  receiving  and  delivering  freight,  in 
order  to  carry  on  successfully  their  business  operations. 

In  Blair  o.  Perpetual  Ins.  Co.,  10  Mo.  559,  it  was  heUd  that  where  an  insur- 
ance company  had  no  right  to  engage  in  banking,  one  who  became  surety  for 
the  fidelity  of  an  agent  of  such  corporation  was  not  bound  for  an  embezzle- 
ment by  the  agent  of  the  funds  of  the  corporation  while  such  agent  was 
engaged  in  the  business  of  banking  for  the  corporation. 


ViLWia 

V. 

Baltdcobb  and  Ohio  B.  Go. 

(79  Virginia,  449.) 

Courts  of  equity  have  jurisdiction  in  matters  of  account  InTolving  the  deal- 
ings of  agents  whenever  it  appears  that  a  discovery  is  necessary,  or  there  are 
mutual  accounts  between  the  parties,  or  the  remedy  at  law  is  not  plain, 
simple,  and  free  from  difficulty. 

Where  agent  occupies  position  of  trust,  is  charged  with  duty  not  only  of 
keeping  but  of  rendering  regular  accounts,  and  is  custodian  of  most  of  the 
Touchers  of  his  receipts  and  disbursements,  the  remedy  at  law  is  not  so  plain 
and  easy  as  in  equity,  which  is  the  appropriate  forum  for  relief  in  such 


Where  such  agent  executes  bond,  January  18,  1875,  for  faithful  perform- 
ance of  his  official  duties  in  the  future,  and  on  January  80,  1876,  vouchers 
are  passed  to  his  credit  for  moneys  by  him  paid  out  before  said  18th,  such 
credit  must  be  applied  to  the  agent*s  arrearages  anterior  to  the  execution  of 
said  bond. 

Appbal  from  decree  of  Circuit  Court  of  Frederick  county  ren- 
dered March  13, 1884,  in  the  chancery  cause  of  the  Baltimore  & 
Ohio  B.  Co.,  against  B.  H.  Worthen  and  John  Yilwig.  The  object 
of  this  suit  was  a  discovery  on  oath  from  the  company's  agent, 
Worthen,  of  his  receipts  and  credits;  and  an  account,  before  a 
commissioner,  of  the  amount  due  to  the  company  from  its  said 
ageut,  for  which  John  Yilwig  was  liable  as  surety  on  Worthen's 
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official  bond,  executed  13th  Januarj,  1875.  Defendants  demurred 
to  and  answered  the  complainant's  bill,  and,  several  years  after  the 
«uit  was  brought,  filed  a  plea  to  the  jurisdiction.  Depositions  were 
taken  on  both  sides.  At  the  hearing,  the  Circuit  Court  decreed 
that  the  company  recover  of  the  defendants  the  sum  of  $1291.87, 
with  interest  and  costs.  From  this  decree  John  Yilwig  appealed. 
Opinion  states  the  case. 

Holmea  Conrad  for  appellant. 

Dandridge  cfe  Pendleton  for  jappellee. 

HiNTON,  J. — The  bill  charges  that  this  company,  a  short  time 
prior  to  January  13, 1875,  appointed  one  B.  H.  Worthen  its  a^nt 
m  Winchester ;  that  the  scope  of  his  agency  extended  from  Har- 
per's Ferry  to  Strasburg,  subject  to  subordinate  agencies  at  certain 
Facts.  intermediate  points  on  the  line  of  the  road.     That 

Worthen  gave  bond  on  tlie  13th  of  January,  1875,  with  (tlie  ap- 
pellant) John  Yilwig  as  his  surety  in  the  penalty  of  $3000,  con- 
•ditioned  for  the  faithful  performance  of  his  duties  as  such  agent. 
That  Worthen's  agency  terminated  on  the  10th  March,  1875,  and 
that  there  was  then  due  to  the  company  a  sum  ^^  of  not  less  than 
$1140.39  with  interest,  etc.,  after  allowing  all  credits.''  The  bill 
^Iso  alleges  that  Worthen  bad  received  as  agent  of  the  company 
large  amounts  of  money  for  which  he  had  not  accounted,  and  that 
no  full  settlement  could  be  had  with  him  until  he  should  make  a 
full  disclosure  on  oath  as  to  ^^  the  I'eceipts  and  credits"  during 
these  periods.  It  then  prays  for  a  discovery,  an  account,  and  for 
general  relief.  In  May,  1879,  more  than  three  years  after  the 
plaintiff  had  been  required  by  the  court  to  furnish  the  defendants 
with  copies  of  all  papers  pertaining  to  the  office  of  the  agent  at 
Winchester,  during  tne  period  covered  by  the  bond  of  Worthen 
and  Yilwig,  for  the  purpose  of  aiding  them  in  making  their  an- 
swer, and  more  than  two  years  after  an  account  had  been  ordered, 
Yilwig  filed  an  answer,  which  is  not  sustained  by  the  proofs,  how- 
ever, m  which  he  reserves  the  right  to  demur  to  the  bill.  And  in 
November,  1883,  more  than  eight  years  after  the  filing  of  the  bill, 
Worthen  filed  an  answer  in  wnich  he  demurs  to  the  bill,  "  pleads 
want  of  jurisdiction  in  the  court,"  and  denies  that  any  discovery  is 
needed  from  him  or  that  he  had  at  any  time  received  any  money 
as  agent  for  which  he  had  failed  to  render  a  full  account. 

Kow,  assuming,  for  the  purposes  of  the  case,  what  is  certainly 
not  beyond  dispute,  that  it  was  competent  for  the  defendant  to 

Elead  to  the  jurisdiction  of  the  court  at  the  time  he  did,  and  after 
e  had  submitted  to  its  jurisdiction  for  so  long  a  time,  and  in  some 
instances  invoked  its  powers,  we  proceed  to  consider  the  first  error 
assigned  upon  this  appeal,  viz.,  The  bill  should  have  been  dis- 
missed for  want  of  jurisdiction.    The  bill  in  this  case^  it  will  be 
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observed,  is  not  a  teclinical  bill  of  discoverj,  or,  as  it  is  sometimes 
•called,  a  pure  bill  of  discovery, — that  is,  a  bill  filed  for  bill 
the  purpose  of  enforcing  discovery  in  aid  of  proceed- 
ings befoi*e  some  other  tribunal, — but  is  a  bill  for  discov- 
ery and  relief;  that  is,  it  is  a  billin  equity  calling  for  a  discovery. 
In  this  sense,  "  every  bill  in  equity"  may  properly  be  deemed  a 
bill  of  discovery,  since  it  seeks  a  disclosure  from  the  defendant,  on 
liis  oath,  of  the  truth  of  the  circumstances  constituting  the  plain* 
tifPs  case,  as  propounded  in  bis  bill.  2  Story's  Eq.,  §  1483.  The 
bill  in  thiS'Case  not  being,  then,  the  technical  bill  of  discovery,  the 
cause  did  not  necessarily  terminate  with  the  failure  to  obtain  the 
discovery,  and  it  was  competent  for  the  court,  the  bill  being  for 
an  account  as  well  as  a  aiscovery,  to  go  on  and  determine  the 
matter  of  controversy,  if  an  account  was  needed  for  a  proper  de- 
cision of  the  case.  For,  as  courts  of  equity  have  jurisdiction  in 
the  case  of  trustee  and  cestui  que  trustj  where  the  cestui  que  trust 
demands  an  account  of  moneys  received  under  the  trust,  under  the 
general  equity  for  enforcement  of  trusts,  so  "  a  corresponding 
equity  exists  as  against  an  agent  or  steward,  or  a  person  in  any 
similar  character,  who  is  bound  by  his  office  to  render  regular  ac- 
counts. And  if  he  fails  to  render  such  accounts,  his  employer  will 
have  an  equity,  arising  out  of  the  agent's  failure  of  duty  to  have 
the  accounts  taken  in  tlie  court  of  chancery,  where  the  evidence 
may  be  supplied  by  discovery  on  oath."  "  This  equity  does  not 
originate,'^  says  Adams,  ^'  in  the  mere  want  of  discovery,  which 
will  not  •  .  .  confer  a  jurisdiction  for  relief,  but  in  the  additional 
ingredient,  that  such  want  has  been  caused  by  the  defendant's 
fanlt."     Adams'  Eq.,  §§  220-221.  * 

In  Coffman  v.  Sangston,  21  Gratt.  263,  this  court  said :  ^^  The 
jnrisdiction  of  courts  of  equity  in  mattera  of  account  involving 
the  transactions  and  dealings  of  trustees  and  agents  is 
now  well  established.    Not  that  the  bare  relation  of  Dicno»^^ 
principal  and  agent  justifies  the  interference  of  the  cval     ahd 
court  in  every  case,  but  whenever  it  appears  that  a  dis- 
covery is  necessary,  or  that  there  are  mutual  accounts  between  the 
Sarties,  or  the  remedy  at  law  is  not  plain,  simple,  and  free  from 
ifficulty,  the  equitable  jurisdiction  attaches."    Zetelle  v.  Myers, 
19  Gratt.  62;  Segar  u  farrish,  20  Gratt.  680;  Simmons  v.  Sim- 
mons' Adm'r,  33  Gratt.  451.    Within  this  category  tlie  case  in 
band  clearly  falls.    It  is  a  case  requiring  an  investigation  of  the 
complicated  account  of  an  agent  occupying  a  position  of  confidence 
and  trust,  charged  virtute  officii  with  the  duty  not  only  of  keep- 
ing but  of  rendering  regular  accounts,  and  who  was  the  custodian 
of  most,  if  not  of  all,  of  the  papers  and  vouchers  which  showed  the 
receipts  and  disbursements  of  his  agency.   In  such  cases  the  remedy 
at  law  is  not  as  plain  or  free  from  difficulty  as  it  is  in  equity,  and 
this  is  strikingly  illustrated  by  the  case  of  Richmond  &  I'etei'sburg 
26  A.  ft  K  R  Cas.— 7 
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R,  Co.  V.  Kasey  et  al.j  30  Gratt.  220,  where,  the  action  being 
covenant,  both  parties  found  it  necessary  to  have  the  accoQiit  taken 
before  a  coniniissioner.  In  view  of  what  has  been  said,  we  cannot 
doubt  that  the  court  of  equity  properly  had  jurisdiction  of  the  case. 

The  next  and  only  other  assignment  of  error  is  that  the  decree  is 
erroneous  because,  as  it  is  said,  an  item  of  $1104.15  was  improperly 
^^  applied  to  the  partial  extinguishment  of  the  balance  due 

oB«Dpr  TO  PRIOR  on  the  account  of  Worthen  for  tlie  month  of  Decem- 
ber, 1874,  instead  of  being  applied  to  the  default  occur- 
ring between  the  13th  January,  1875,  the  date  of  the  execution  of 
the  bond,  and  the  termination  of  the  agency.  It  is  arorncd  that  aa 
that  sum  was  passed  to  the  credit  of  the  agent  on  the  30th  January^ 
1875,  it  must  be  so  ap]^ied  as  to  that  extent  to  exonei-ate  Yilwig. 
This  argument  is  founded  upon  the  assumption  that  this  amount 
was  paid  to  the  company  in  money  on  that  day,  and,  therefore, 
during  the  period  for  which  Vilwig  was  liable.  This,  however,  is 
not  the  fact ;  for  an  inspection  of  the  credits  that  make  up  that 
sum,  and  of  the  agent's  return  to  the  company,  conclusively  estab- 
lishes that  they  consisted  not  of  money,  but  of  vouchers  for  moneys 
actually  paid  out  by  the  agent  before  the  bond  was  executed,  and 
before,  therefoi'e,  there  was  any- liability  on  Vilwig;  and  that  these 
very  vouchers  were  forwarded  to  the  company  before  the  execution 
of  the  bond,  although  in  accordance  witli  the  custom  of  the  com* 
pany  they  were  not  passed  to  the  credit  of  the  agent  until  they  had 
been  approved  and  at  the  end  of  the  month.  The  supposition  upon 
which  tne  argument  was  rested  being  unfounded,  the  objection  can 
be  of  no  avail.        ^ 

The  decree  of  the  circuit  court  is  plainly  right,  and  must  be 
affirmed. 

Decree  affirmed. 


JONSS 
V. 

Boston  and  Mystio  Valley  R.  Co.  et  al. 

{Advance  Ocue^  McMoehuseUs,    June  80,  1886.) 

Where  a  promisBory  note,  issued  by  a  railroad  company,  was  made  payable 
to  the  order  of  P.,  its  treasurer,  and  signed  by  him  under  authority  of  the 
directors,  and  had  written  upon  the  back,  signed  by  the  defendants,  the 
words  **  We  hereby  gruarantee  the  payment  of  the  within  note,^^  the  contract 
of  guarantee  is  with  the  first  holder  for  value  of  the  note,  and  evidence  that 
the  plaintiff  paid  to  the  treasurer,  P.,  who  indorsed  the  note  to  him,  certain 
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gams  of  money  is  admissible,  and  sufficient  to  justify  the  jury  in  flndiog 
that  the  promise  of  the  defendants  was  to  the  plaintiff. 

In  an  action  upon  a  promissory  note  issued  by  a  railroad  company,  payable 
to  the  order  of  its  treasurer,  and  guaranteeed  by  the  defendants,  it  is  suffi- 
cient to  satisfy  the  statute  of  frauds  if  the  memorandum  shows  who  are  the 
parties  to  the  contract  by  description,  instead  of  name;  and  if  the  promisor 
or  promisee  is  described,  instead  of  named,  parol  evidence  is  admissible  to 
apply  the  description,  and  identify  the  person  who  is  meant  by  it. 

Where  a  declaration  alleged  that  a  railroad  company,  by  its  treasurer.  P., 
made  a  promissory  note  payable  to  the  order  of  P.,  for  the  purpose  of  beins; 
sold  on  the  market  in  order  to  raise  money  to  meet  the  liabilities  of  tlie  said 
company;  that  said  note  was  at  the  same  time  approved  by  the  directors, 
and  was  indorsed  by  P. ;  and  that  defendants  entered  into  a  contract,  which 
was  indorsed  on  the  note  as  follows:  *'  We  hereby  guarantee  the  payment  of 
the  within  note,  waiving  demand,  notice,  and  protest;"  that  said  note  was 
delivered  to  plaintiff  for  a  valuable  contideration  by  P.,  as  treasurer  of  said 
company ;  that  plaintiff  received  the  same  before  it  was  due  and  payable ;  and 
that  said  note  was  not  paid, — there  is  not  a  fatal  variance  between  said  dec- 
laration and  proof  that  notes  similar  to  the  one  in  suit  had  been  authorized 
by  the  directors  of  the  company,  and  similar  guarantees  had  been  indorsed 
upon  them  by  the  defendants;  that  the  plaintiff  loaned  to  P.  certain  sums  of 
money  soon  after  the  date  of  the  notes,  taking  the  note  in  suit  as  collateral 
to  secure  another  note  signed  by  P., — P.  stating  that  the  money  borrowed 
was  for  the  use  of  the  company. 

CoNTBAOT  upon  a  guaranty  upon  the  back  of  a  promissory  note 
as  follows :  « 

"  $5,000.  Boston,  Mass.,  October  15,  1878. 

"Four  months  afte^  date,  for  value  received,  the  Boston  &  Mystic  Valley 
R.  Co.  promises  to  pay  to  the  order  of  Sidney  P.  Pratt  five  thousand  dollars, 
with  interest  at  the  rate  of  five  per  cent  per  annum. 

[Signed]  **Thb  Boston  &  Mtstio  Valley  R.  Oo. 

"By  Sidney  P.  Pbatt,  Treasurer. 
"Due  February  15-18.  1879. 

"Authorized  and  approved  by  vote  of  company,  passed  October  8,  1878. 
[Signed]  "  9.  W.  Twomblby, 

"  J.  P.  Thompson, 
"P.  Webster  Locxb, 
**  Three  of  the  Directors  of  the  Boston  &  Mystic  Valley  R  Go.'* 

On  back  of  note : 

''  Waiving  demand,  notice,  and  protest.  Sidney  P.  Pratt.** 

"  We  hereby  guarantee  the  payment  of  the  within  note,  waiving  demand^ 
notice,  and  protest. 

[Signed]  ''Stephen  Dow. 

"  Nathan  P.  Pratt. 
"J.  P.  Thompson. 
"P.  Webster  Lockb.'^ 

The  ^swer  was  a  general  denial ;  that  the  date  of  the  note  had 
been  changed  without  the  consent  of  the  defendants ;  and  a  special 
denial  of  the  genuineness  of  the  signatures.  The  trial,  wliich  was 
in  the  superior  conrt,  before  Gardner  J.,  proceeded  against  Dow 
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and  Tbompson  ;  and  the  plaintiff  testified  that  on  December  13, 
1878,  he  met  S.  P.  Pratt,  and  loaned  at  that  time  $1000,  taking  a 
note  si^ed  by  Pratt ;  and  received  the  note  in  suit  and  certain 
railroad  ties  as  collateral.  He  subsequently  loaned  an  additional 
sum  of  $500,  taking  two  notes,  each  signed  by  Sidney  P.  Pratt. 
The  plaintiff  was  asked  by  his  counsel  to  state  all  that  was  said  and 
done  at  the  interview  between  him  and  Pratt  when  the  plaintiff 
purchased  the  note  in  suit,  to  which  defendants  objected,  out  the 
court  allowed  the  question  to  be  answered.  Plaintiff  then  testified 
that  he  made  the  transaction  with  Pratt  as  treasurer  of  the  com- 

Eanv,  and  had  the  note  from  him  as  treasurer  of  the  company  ;  that 
e  (iPratt)  asked  him  (witness)  to  discount  the  note,  saying  that  the 
transaction  was  to  raise  money  on  behalf  of  the  company ;  that  there 
was  a  verbal  agreement  that  he  (witness)  should  give  Pi-att  ten  days' 
notice  if  he  wanted  the  money,  and,  if  Pratt  wanted  to  pay  it,  lie 
was  to  give  witness  ten  days'  notice,  so  that  he  might  loan  the 
money  again ;.  that  if  he  (witness)  was  not  paid  after  ten  days' 
notice  everything  was  to  be  his.  On  cross-examination  witness 
testified  that  he  made  no  inquiry  about  the  authority  under  which 
the  note  purported  to  be  issued. 

The  plaintiff  offered  in  evidence  the  writing  declared  on,  to 
which  defendant  objected  that  the  guarantee  was  an  agreement  to 
pay  the  debt  of  another,  w^hin  tlie  meaning  of  the  statute  of 
frauds ;  that  the  name  of  the  plaintiff  did  not  appear  in  the  writ- 
ing, and  no  written  evidence  was  offered  that  it  was  intended  for  the 
plaintiff;  that  no  consideration  has  been  shown  to  support  an  action 
by  the  plaintiff  against  the  defendants;  that  the  evidence  dis- 
closed a  transaction  between  Pratt,  personally,  and  the  plaintiff, — 
both  parties  treating  the  writing  as  Pratt's  own  property ;  and 
that  the  guarantee  was  not  negotiable.  The  objections  were  sever- 
ally overruled. 

It  appeared,  on  behalf  of  the  defendants,  that  in  1878  they  were 
directors  of  the  Boston  &  Mystic  Valley  R.  Co.,  of  which  Dow  was 

President,  and  that  S.  W.  Twombley,  Nathan  P.  Pratt,  and  P. 
Webster  Locke  were  the  remaining  directors.  On  October  3, 
1878,  the  directors  passed  a  vote  authorizing  the  treasurer  to  bor- 
row a  sum  not  exceeding  $30,000,  and  to  give  the  notes  of  the 
company  therefor  in  such  sums,  and  on  such  time,  not  less  than 
three  months,  and  at  such  rates  of  interest  not  in  excess  of  8  per 
cent  per  annum,  as  should  be  necessary  to  enable  him  to  obtain 
the  funds;  but  no  note  to  be  issued  by  him  that  was  not  approved 
by  at  least  three  of  the  directors  of  said  railroad  company;  that 
upon  October  6th  all  the  directors  and  the  treasurer,  S.  P.  Pratt, 
met  at  the  office  of  the  company,  and,  upon  Pratt's  promises,  six 
notes,  for  $5000  each,  each  dated  Octooer  5,  1878,  and  payable 
four  months  after  date  to  the  order  of  Sidney  P.  Pratt,  with  in- 
terest at  the  rate  of  5  per  cent  annum,  were  drawn  and  signed  hj 
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the  company,  approved  by  Twombley,  Thompson,  and  Locke,  as 
three  of  the  directors,  indorsed  by  Sidney  P.  Pratt,  and  the  fol- 
lowing writing  upon  the  back  of  each  note,  signed  by  Dow, 
Kathan  P.  Pratt,  Thompson,  and  Locke:  "We  hereby  guarantee 
payment  of  the  within  note,  waiving  demand,  notice,  and  protest,'* 
and  these  notes  and  guarantees  were  delivered  to  S.  P.  Pratt.  At 
the  trial  were  produced  six  notes,  the  dates  of  four  of  which  had 
been  changed  to  October  15th,  which  were  identified  by  Dow, 
Thompson,  Twombley,  and  Locke  as  the  notes  signed  October  5th, 
were  admitted  by  the  plaintiff  to  be  genuine,  and  were  used  by 
both  parties  as  standards  of  handwriting  for  comparison.  There 
was  evidence  by  Dow,  Thompson,  Twombley,  and  Locke  that  no 
other  notes  were  ever  signed  by  them,  or  either  of  them  ;  and  that 
no  other  notes  were  ever  issued  by  the  company,  except  one  payable 
to  Stephen  Dow,  and  one  payable  to  Nathan  P.  Pratt.  There  was 
other  evidence  tending  to  show  that  the  note  in  suit  was  a  forgery ; 
that  S.  P.  Pratt  urged  the  defendants  (guarantors)  to  guarantee  the 
notes,  stating  that  he  had  a  party  who  was  ready  to  take  them  and 
furnish  money  at  once ;  that  with  this  money  they  could  so  far 
complete  the  road  that  the  mortgage  bonds  could  be  placed;  that 
bonds  would  be  taken  in  payment  for  the  notes  when  they  became 
due;  and  that  he  (Pratt)  would  see  that  the  guarantors  were  never 
called  upon  to  pay  anything  upon  them  ;  that  upon  these  promises 
the  guarantee  was  signed.  The  defendants  asked  the  court  to  rule 
that  there  was  no  evidence  of  any  consideration  for  a  guarantee  by 
the  defendant  to  the  plaintiff ;  that  there  was  no  evidence  that  the 
plaintiff  was  the  first  holder  for  value  of  the  note  in  suit ;  that 
there  was  no  evidence  of  a  contract  between  tlie  plaintiff  and  de- 
fendants ;  and  that  there  was  a  fatal  variance  between  the  evi- 
dence and  the  declaration, — which  rulings  the  court  refused  to  give. 
The  jury  found  that  the  names  of  the  defendants  Dow  and 
Thompson  were  not  forged,  found  for  the  plaintiff,  and  the  de- 
fendatit  alleged  exceptions. 

Gray  c6  CoasweU  for  defendants. 

8.  -a.  Phiuips  for  plaintiff. 

Morton,  C.  J. — Most  of  the  questions  presented  by  the  bill  of 
exceptions  have  been  previously  decided  by  this  court.  The  case 
of  Baldwin  v.  Dow,  130  Mass.  416,  was  a  suit  upon  a  promissory 
note  and  guarantee,  which  was  one  of  the  same  series  of  notes 
with  the  note  in  suit,  in  the  same  form,  and  issued 
under  like  circumstances.  It  was  there  held  that  the  fibot  holdbb 
contract  of  the  defendants  was  not  with  the  payee  of 
the  note ;  but  with  the  first  holder  for  value  who  took  the  note 
witli  the  guarantee  upon  it ;  and  that  the  contract  is  to  be  inter- 
preted  as  if,  when  the  plaintiff  paid  tlie  money  to  the  corporation, 
all  the  parties  were  present,  and  there  signed  and  delivered  the 


102  OAVDEN  AND  ATLANTIO  R.  00.  V.  OOZX. 

note  and  gnarantee  in  the  present  form.  When  the  case  at  bar 
was  before  us  upon  deinnrrer,  the  same  principle  of  interpretation 
was  reaflSrmed,  and  it  was  held  that  the  declaration  safficientlj  set 
ont  a  guarantee  of  the  note,  for  a  sufficient  considei*ation,  to  the 
plaintiff  as  the  first  holder  for  value.  Jones  v.  Dow,  137  Mass. 
119. 

At  the  trial  in  the  superior  court  the  evidence  tended  to  show 
the  consideration  alleged  in  the  declaration,  and  was  sufficient  to 
justify  the  jury  in  finding  that  the  promise  of  the  defendants  was 
ktipbhc»-  to  the  plaintiff.  The  defendants  contend  that  the 
wvLAjjM.  guarantee  is  insufficient  to  satisfy  the  statute  of  frauds, 

because  it  does  not  contain  the  name  of  the  plaintiff  as  the  prom- 
isee. It  is  true  that,  in  order  to  satisfy  the  statute  of  frauds^  it  is 
necessary  that  the  memorandum  should  show  who  are  the  parties 
to  the  contract;  but  it  is  sufficient  if  this  appears  by  desci-iption, 
instead  of  name ;  and  if  the  promisor  or  promisee  is  descril)ed,  in- 
stead of  named,  parol  evidence  is  admissible  to  apply  the  descrip- 
tion, and  identify  the  person  who  is  meant  by  it.  Benj.  Sales, 
§  237,  and  cases  cited ;  Gowen  v.  Klous,  101  Mass.  449. 

The  evidence  of  the  circumstances  under  which  the  plaintiff 
took  the  note  in  suit,  objected  to  by  the  defendants,  was  compe- 
tent  to  identify  the  plaintiff  as  the  first  holder  for  value,  and  the 
promisee  in  the  gnarantee,  and  also  to  show  the  consideration. 
Baldwin  v,  Dow,  nbi  supra. 

The  evidence  in  this  case  justified  the  jury  in  finding  that  the 
plaintiff  was  the  first  holder  for  value,  and  that  there  was  a  valid 
promise  made  to  him  by  the  defendants. 

We  are  of  opinion  that  none  of  the  defendants'  exceptions  can 
be  sustained.    Exceptions  overruled. 


Camden  aitd  Atlantio  R.  Oa 

V. 

CoxB  et  van. 

(AdnaniM  Ooiey  Penntyltania.    February  8,  1886.) 

B.,  a  railroad  compaDj,  under  its  corporate  seal,  and  the  signature  of  its 
president,  and  the  attestation  of  its  secretary,  guaranteed  the  payment  of 
interest  upon  the  bonds  issued  by  C,  another  railroad  company,  and  for  a 
number  of  years  acquiesced  in  the  gruaranty ;  it  then  refused  to  pay  further. 
D.,  a  holder  of  some  of  the  bonds,  brought  suit  against  B.  to  recover  in- 
stalments of  interest  due.  On  the  trial,  B.  set  up  the  defence  that  it  had 
never  authorized  the  guaranty ;  the  verdict  was  m  favor  of  D.  Bidd^  that 
the  evidence  of  the  authority  of  the  company  to  make  the  guaranty  was  suf* 
flcient  to  justify  the  finding. 
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Ebbob  to  the  Conrt  of  Commoa  Pleas,  No.  4,  of  Philadelphia 
Donnty. 

Bobert  D.  Coxe  and  wife  held  fifty-seven  conpon  bonds  of  the 
May's  Landing  and  Egg  Harbor  City  K  Co.  Inclorsed  upon  them 
was  the  following : 

'* Payment  of  the  principal  and  interest  of  the  within  bond  is  goaranteed 
by  the  Camden  A  Atlantic  R.  Co. 
[Seal  of  the  Camden  A  Atlantic  R.  Co.]  "  Robbbt  Fraobb, 

**  President  Camden  &  Atlantic  R  Co. 
** Attest:  H.  Whitbmab^  Secretary.*' 

The  Camden  &  Atlantic  R.  Co.,  after  paying  interest  for  a 
nnmber  of  years,  declined  to  further  so  do,  wherenpon  Coze  and 
wife  brought  an  action  of  covenant  against  that  company.  The 
facts  are  more  fully  set  forth  in  the  charge  of  the  president  judge 
of  the  Common  Pleas,  delivered  on  the  trial. 

Copjr  of  of  the  charge  of  Thayeb,  P.  J.: 

^  This  action  is  brought  to  recover  tbe  amount  of  certain  cou- 
pons of  the  May's  Landing  &  £gg  Harbor  City  R.  Co.  It  is 
not  brought  against  that  company,  however,  but  against  the  Cam- 
den A  Atlantic  R.'Co.,  which,  it  is  alleged,  guaranteed  their 
pavment;  and  the  principal  question  before  you  relates  to  the 
validity  of  this  alleged  guaranty.  The  contract  of  guaranty  is  a 
contract  by  one  to  pay  the  debt  of  another — called  the  principal 
debtor — ^upon  this  contingency:  that  the  creditor  cannot  obtain 

Eayment  irom  the  principal  debtor,  and  before  recovery  can  be 
ad  on  such  a  contract  the  plaintiff  must  show  that  the  principal 
debtor  is  insolvent  and  cannot  pay.  There  is  no  evidence  hei*e 
that  plaintiff  ever  proceeded  by  suit  against  the  May's  Landing  & 
Egg  Harbor  City  R.  Co.  for  the  coupons,  and  it  is  alleged  in  ex- 
cuse that  the  company  had  no  means  of  payment,  that  it  was  in- 
solvent. 

^*  There  are  two  questions  here  for  determination.  The  first  is 
whether  the  guaranty  of  the  defendant  was  ever  duly  authorized 
by  it  in  such  a  wav  as  to  make  it  legally  responsible ;  and  if  the  ^uar- 
antv  was  not  authorized  in  the  first  place,  then  did  the  defendant, 
with  knowledge  of  the  guaranty,  subsequently  acquiesce  in  or  rati- 
fy it  by  their  acts  1  The  other  question  is,  was  tlie  May's  Land- 
ing AlS^g  Harbor  City  R.  Co.  without  means  to  pay  the  con  pons 
if  a  suit  nad  been  brought  against  it,  or  was  it  insolvent  ?  If  you 
find  it  was  able  to  pay,  you  need  go  no  further :  your  verdict  must 
be  for  the  defendant.    If  you  find  it  was  insolvent  or  not  able  to 

?ay,  that  will  bring  you  to  the  other  question,  that  of  the  guaranty, 
'he  defendant  contends  there  was  no  express  authority  from  it 
for  such  a  contract,  and  that  the  president  and  secretary  undertook 
to  act  for  the  company  without  anthoritv.  To  the  ^naranty  as 
indorsed  on   the  bonds  is  afilxed  the  de&ndant's  seal,  regularly 
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attested,  and  this,  standing  alone,  imports  the  contract  was  regn* 
lar ;  but  notwithstanding  tiie  seal,  the  defendant  may  sliow  that  an 
unlawful  or  improper  use  of  it  was  made  by  its  officers,  and  if  it 
does  show  that,  the  contract  is  unlawful  and  the.defendant  is  not 
liable  upon  it.  If,  however,  it  was  cognizant  of  the  act  of  the 
president  and  secretary,  and  they  subsequently  acted  only  in  a 
manner  consistent  with  a  purpose  to  ratify  this  act,  the  company 
is  as  much  bound  as  if  its  authority  had  been  given  originally 
for  the  action  of  its  officers. 

^^  The  defendant  has  shown  that  the  guaranty  was  never  author- 
thorized  at  or  submitted  to  a  stockholders'  meeting ;  and  that 
when  the  lease  of  the  May's  Landing  &  Egg  Harbor  City  road 
was  considered  subsequently  in  1881,  it  was  disavowed,  and  that 
soon  after  the  directors  resolved  to  refuse  payment  of  interest  upon 
the  bonds  of  tlie  May's  Landing  &  Egg  Harbor  City  R.  Co,  and 
that  it  was  in  consequence  of  this  that  the  company  has  refused^ 
since  1881,  to  pay  the  coupons  in  suit.  The  lease  which  has  been 
put  in  evidence  provides  that  the  defendant  shall  pay  the  rent 
there  named,  and  it  agrees  that  it  will  pay  the  coupons  of  the 
mortgage  bonds  issued  by  the  May's  Landing  and  Egg  Harbor 
City  R.  Co.,  out  of  the  rent  on  the  presentation  of  the  coupons  at 
the  office  of  the  defendant  company,  which  shall  for  that  purpose 
retain  so  much  of  the  rent  to  be  credited  therefor.  It  is  in  evi- 
dence that  the  defendant  operated  the  May's  Landing  &  Egg 
Harbor  City  road  nnder  this  lease  for  ten  years  before  the  lease 
was  disavowed  at  the  stockholders'  meeting,  and  during  that  time 
rent  was  paid  by  the  defendant,  and  the  defendant  paid  the  coupons 
of  the  bonds  of  the  May's  Landing  &  Egg  Harbor  City  R.  Co. 
np  to  April,  1881.  The  defendant  alleges  this  payment  of  the 
coupons  is  consistent  with  its  knowledge  of  the  lease,  but  not  of 
any  knowledge  of  the  guaranty ;  and  if  there  is  nothing  in  the  lease 
about  a  guaranty  of  the  coupons,  that  maj'  be  true,  for  a  payment 
of  the  coupons  and  crediting  such  to  the  rent  under  the  lease 
would  not,  of  itself  and  of  necessity,  import  a  knowledge  of  the 
guaranty  if  the  company  were  ignorant  of  the  undertaking  in  the 
lease. 

'*  Upon  the  evidence  of  the  act  of  the  officers  of  the  defendant  in 
making  the  guaranty  of  the  lease,  of  the  management  under  it  of 
the  leased  road,  of  the  payment  of  rent,  of  the  payineiit  of  cou- 
pons of  the  May's  Landing  &  Egg  Harbor  City  R.  Co.  bonds  by 
the  defendant,  and  upon  all  the  testimony  in  this  connection,  I 
leave  it  to  yon  to  say  whether  or  not  the  defendant  company  had 
knowledge  of  the  guaranty  of  the  coupons,  and,  having  such^ 
whether  it  acquiesced  in  it.  And  if  you  find  the  May's  Landing 
&  Egg  Harbor  City  R.  Co.  was  insolvent,  and  that  the  defendant 
company  had  knowledge  of  the  guaranty  made  by  its  officers^ 
and  acquiesced  in  or  ratified  it,  as  I  have  explained,  your  verdict 
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shonid  be  for  the  plaintiffs ;  but  if  yon  fail  to  find  either  of  these 
facts,  then  ^onr  verdict  shonid  be  for  the  defendant." 

The  verdict  was  for  plaintiff. 

Tlie  failure  of  the  court  to  instruct  the  jury  to  find  for  the 
defendant,  there  being  no  evidence  of  defendant  to  guaranty,  waa 
assigned  for  error. 

3aid  W,  Sellers  for  plaintiff  in  error. 

Hanson  for  defendants  in  error. 

Per  Curiam. — ^There  was  no  error  in  the  refusal  of  the  court 
to  charge  as  requested  by  the  counsel  for  the  defendant  below. 
There  was  evidence  of  authority  of  the  company  to  make  the 
guaranty  in  question  amply  sufficient  to  justify  the  finding.  The 
bonds  were  negotiable  and  the  guai-anty  indorsed  thereon  passed 
with  the  bonds  to  the  holder  thereof. 

Judgment  affirmed. 

Guaranty  of  Bonds  of  Another  Company — Validity  ofi — A  railroad  com- 
pany has  power,  upon  sufficient  consideratiun,  to  guarantee  the  payment  of 
the  bonds  of  another  company.  Low  «.  California  Pac.  R  Co.,  52  Cal.  58; 
Chicago,  etc.,  R.  Co.,  j>.  Howard,  7  Wall.  392;  Amot  v.  Erie  R.  Co.,  67  N. 
Y.  815.  A  lease  by  one  company  of  its  road,  etc.,  to  another  company  is  a 
sufficient  consideration  for  the  guaranty  of  its  bonds.  Opdyke  e.  Pacifio 
R  Co.,  8  Dill.  (C.  C.)  55;  Low  v,  California  Pac.  R  Co.,  52  Cal.  58. 
Where  a  statute  empowers  one  company  to  guarantee  the  bonds  of  another, 
but  requires  certain  preliminary  action  on  the  part  of  the  guaranteeing  com- 
pany, a  company  having  exercised  the  power  conferred  by  such  statute  can- 
not afterwards  be  permitted  to  show  in  defence  of  its  liability  on  the  bonda 
that  the  statutory  requirements  were  not  complied  with.  Thus,  in  1851,  tho 
legislature  of  Ohio  passed  a  general  law  relating  to  railway  companies, 
which  empowered  them  at  any  time,  by  means  of  their  subscription  to  tho 
capital  stock  of  any  other  company  or  otherwise,  to  aid  such  other  rail- 
road company,  provided  no  such  aid  shall  be  furnished  until,  at  a  called 
meeting  of  the  stockholders,  two  thirds  of  the  stock  represented  shall 
have  assented  thereto.  In  1852  another  act  was  passed  for  the  creation 
and  regulation  of  incorporated  companies  in  Ohio,  re-enacting  the  abovo 
section,  and  providing  further  that  any  existing  company  might  ac- 
cept any  of  its  provisions,  and,  when  so  accepted,  and  a  certified  copy  of 
their  acceptance  filed  with  the  secretary  of  state,  that  portion  of  their  char- 
ters inconsistent  with  the  provisions  of  this  act  should  be  repealed.  In  1854 
the  Cleveland,  Columbus  &  Cincinnati  R  Co.  endorsed  a  guarantee  upon 
four  hundred  bonds  of  one  thousand  dollars  each,  issued  by  the  Columbus^ 
Piqua  &  Indiana  R  Co.  The  C,  C.  &.  C.  R.  Co.  had  not  formally  complied 
with  either  of  the  above  requirements.  A  stockholder  of  the  Cleveland, 
etc.,  Co.  filed  a  bill  to  enjoin  the  directors  from  paying  the  interest  upon 
the  bonds,  which  they  had  thus  guaranteed,  upon  the  ground  that  the  di- 
rectors had  exceeded  their  legal  authority  in  making  the  guaranty.  *  Held^ 
that  as  between  the  parties  to  the  suit,  the  acceptance  of  the  acts  of  1851  and 
1852  might  be  inferred  from  the  conduct  of  the  incorporators  themselves. 
That  as  the  corporation  had  executed  the  powers  and  claimed  the  privileges 
conferred  by  them,  they  could  not  exonerate  themselves  from  responsibility 
by  asserting  that  they  had  not  filed  the  evidence  required  by  the  statute  to 
evince  their  decision.  Zobriskie  9.  Cleveland,  etc.,  R.  Co.,  28  How.  881. 
See  also  Cozart  9.  Georgia  R  R.  &  Banking  Co.,  54  Ga.  879;  Madison.  etc.» 
R  Co.  e.  Norwich  Bav.  Soc.,  24  Ind.  457. 
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The  defendant,  in  pursuance  of  an  agreement  made  with  the  Beatoa, 
Hartford  &  Erie  B.  Co.,  guaranteed  the  payment  of  the  interest  of  certain 
bonds  issued  by  the  latter  company.  Subsequently  these  bonds  came  into 
the  possession  of  the  defendant,  and  some  of  tnem  were  by  it,  for  a  valuable 
consideration,  sold  and  transferred  to  the  plaintiff^s  testator.  In  an  action 
brought  to  recover  interest  falling  due  on  such  fcK>nds,  held,  that  the  defendant| 
having  itself  transferred  the  TOnds  and  received  the  avails  thereof,  was 
estop^sd  from  denying  its  liability,  upon  its  guaranties  of  the  coupons. 
Arnot «.  Erie  R.  Co.,  6  Hun,  608. 

Where  the  agent  of  a  company,  clothed  with  certain  powers  by  the  charter, 
or  the  lawful  act  of  the  corporation,  uses  these  powers  for  an  unauthorized  or 
even  prohibited  purpose  in  reference  to  bonds  ffuaranteed  by  the  company, 
it  will  be  held  liable  for  his  acts  in  his  dealings.  Madison,  etc.,  Co.  «. 
Norwich  Saviiii^  Soc.,  24  Ind.  457. 

Guaranty  of  Bonds  of  Another  Company.— See  H.  &  A.  R.  Co.  «.  Ga.  B. 
Co.,  1  Am.  &  £ng.  R.  R.  Cas.  878. 


WiLDfl 

V. 

St.  Louis,  Alton  and  Tsbbe  Haute  B.  Co.  et  al. 

(Advance  due.  New  York.    June  1,  1886.) 

Where  a  mortgage  of  a  railroad  provided  for  a  sinking  fund,  to  be  raised 
by  annual  payments  by  the  company,  to  buy  its  bonds,  if  they  could  bo 
bought  at  a  certain  rate,  and  that  the  bonds  so  bought  should  remain  in 
force,  and  interest  be  paid  thereon  by  the  company  and  added  to  the  sink- 
ing fund,  payments  to  the  sinking  fund  to  cease  while  the  bonds  should  be 
above  the  rate  prescribed,  Tuid^  that,  notwithstanding  such  rise  in  the 
bonds,  the  interest  payments  to  the  sinking  fund  must  continue  until  the 
maturity  of  the  mortgage. 

Appeal  from  a  judgment  of  the  Supreme  Court  at  Q-eneral  Term 
in  the  Fii*8t  Department,  affirming  a  judgment  dismissing  the  com- 
plaint and  dissolving  a  preliminary  injunction  restraining  defendant 
from  paying  money  into  its  sinking  fund.     Affirmed. 

Men|oi*andum  of  decision  below,  33  Hun,  668. 

The  facts  are  stated  in  the  opinion. 

Tfvomas  Thacher  for  appellant.  « 

Adrian  Van  Sinderen  lor  respondents. 

Finch,  J. — The  construction  of  a  sinking  fund  contract,  accom- 
panying the  execution  of  a  fii*st  mortgage,  and  intended  to  provide 
for  its  ultimate  payment  and  discharge,  is  the  question  of  law  pre- 
sented by  this  appeal.  The  St.  Louis,  Alton  &  Terre  Haute  R. 
urcuMBRARCBs  Co.  bought  its  property  subject  to  certain  incumbrances 
OK  TH«  ROAD,  wliich  it  assumcd  and  agreed  to  pay,  and  which  thus 
l>ecame  legally,  as  they  were  in  fact,  the  debts  and  obligations  of 
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the  corporate  purchaser.  These  consisted  of  bonds  to  the  amonnt 
of  $3,200,000,  drawing  7  per  cent  interest,  and  secured  by  a  firat 
mortgage  upon  the  raih*oad  purchased ;  of  a  second  mortgage 
upon  the  same  property,  under  which  bonds  to  the  amonnt  of 
$2,800,000  have  been  issued  and  are  outstanding,  also  drawing  7 
per  cent  interest;  and  which  second  mortgage  further  secured,  in 
a  specified  order  of  priority,  income  lx>nds,  payable  out  of  surplus 
earnings  to  the  amount  of  $1,700,000,  drawing  interest  at  7  per 
cent,  and  a  preferred  stock  of  the  same  amonnt,  entitled  to  a  7  per 
cent  dividend  out  of  net  earnings,  the  larger  part  of  which  stock 
has  been  issued  and  is  now  outstanding.  The  second  mortgage  and 
its  group  of  protected  obligations  were  more  or  less  depressed  in 
yalne  by  the  shadow  and  threat  of  the  large  prior  incnmbi-ance,  and 
likely  to  be  floated  upon  the  market  at  some  serious  sacrifice  for 
that  reason. 

Whatever  could  be  done  to  provide  for  the  payment  and  dis- 
cbarge of  the  first  mortgage  ana  the  ultimate  removal  of  its  lien 
would  tend  to  strengthen  the  subsequent  securities  and  permit 
their  negotiation  at  prices  so  much  higher  as  to  compensate  for 
such  loss  of  interest  as  might  accrue  from  the  plan  adopted. 

These  considerations,  and  a  desire  to  increase  and  strengthen  the 
▼alne  of  the  common  stock  in  the  hands  of  its  holders,  sinmro  wum 
led  to  the  provisions  in  the  first  mortgage  which  organ-  ooktiuct. 
ize  and  constitute  a  sinking  fund.  These  are  in  substance  that  twice 
a  year,  out  of  any  surplus  of  net  earnings  over  and  above  expenses 
and  fixed  charges,  the  company  should  pay  to  the  trustees  of  the 
^rst  mortgage  the  sum  of  $12,500  as  a  sinking  fund  for  the  re- 
demption otthe  bonds  it  secured  ;  that  the  trustees  should  at  once 
deposit  such  sunis  in  the  United  States  Trust  Co.  of  the  City 
of  New  York,  or  in  some  other  safe  depository  in  that  city ;  that 
with  such  money  and  all  accumulations  of  interest  thereon  the 
trustees  should  buy  the  outstanding  first-mortgage  bonds  so  long 
as  they  could  be  purchased  at  a  rate  not  exceeding  10  per  cent 
above  par  with  the  accrued  interest,  the  disposition  of  wnich  was 
thus  described : 

^^  The  bonds  so  pnrchased  shall  be  deposited  with  said  trust  com- 
pany, and  be  immediately  stamped  or  indorsed  as  belonging  to  said 
sinking  fund,  but  shall  remain  in  force,  and  the  interest  thereon 
shall  continue  to  be  paid  by  the  said  St.  Louis,  Alton  &  Terre 
Haute  R.  Co.,  and  the  amount  of  such  interest  sliall  be  added  to 
and  applied  as  a  part  of  the  capital  of  the  sinking  fund  hereby 
established,  and  he  invested  in  the  purchase  of  other  bonds  in  the 
same  manner  as  the  semiannual  payments  of  $12,500  herein  pro- 
vided for." 

To  meet  the  emergency  of  an  inability  to  buy  the  bonds  at  or  be- 
low the  prescribed  rate  the  mortgage  stipulatea  that,  in  such  event, 
*^  the  said  money  shall  remain  at  interest  until  bonds  can  be  pur- 
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chased  at  public  or  private  Bale  at  such  rate;  and  no  fnrther  pay- 
ments shall  be  payable  to  the  said  sinking  f nnd  until  the  money  so 
remaining  in  the  said  fnnd  can  be  used  in  purchasing  said  bonds  at 
such  a  rate  or  under,  when  such  payments  of  $12,500  semiannually 
shall  be  resumed." 

The  emergency  thus  contemplated  actually  arose.  The  price  of 
the  bonds  went  above  the  permitted  purchase-rate  after  $636,000 
of  them  had  been  bought  and  placed  in  the  sinking  fund.  The 
semiannual  payments  of  $12,500  were  thereupon  discontinued, 
but  the  company  intending  to  continue  the  payment  of  interest  to 
the  trustees  upon  the  bonds  held  bv  the  sinking  fund,  a  preferred 
stockholder  objected  and  brought  this  action  to  prevent  such  pay- 
ment. 

Two  clauses  of  the  sinking-fund  article,  if  literally  read,  clash 

and  need  to  be  reconciled.     The  purpose  to  keep  the 

tbrSt"**ui5m  bonds  purchased  valid  and  living  obligations  against  the 

J^[5J^     "'■•  company,  so  far  as  the  paj'ment  of  interest  is  concerned, 

until  their  maturity,  is  clearly  and  strongly  expressed. 

Conceding  even  that  the  bonds  themselves,  immediately  upon 
their  purchase,  ceased  to  constitute  any  part  of  the  corporate  debt 
and  were  practically  extinguished,  and  that  the  provision  for  in- 
terest payments  was  only  a  mode  of  measuring  and  determining 
the  amount  of  prescribed  contributions  to  the  sinking  fund,  those 
contributions  are  at  least  directed  to  be  made  so  long  as  interest 
accrues  upon  the  bonds  treated  as  valid  obligations.  They  are  "to 
remain  in  force"  for  the  purpose  of  interest  payments,  and  those^ 
whether  deemed  payable  as  interest  strictly,  or  as  contributions  to 
the  sinking  fund,  are  payable  until  the  bonds  mature,  and  a  default 
in  the  bonds  outstanding  as  obligations,  or  in  the  payments  due  to 
the  sinking  fund  by  the  terms  of  the  mortgage,  may  be  followed 
by  proceedings  in  foreclosure,  under  the  provisions  applicable  in 
case  of  such  default. 

The  duty  of  continued  payment  of  interest  is  thus  entirely  plain 
AppRBxriATioH  '  until  confronted  with  the  latter  clause,  which  directs, 
8ATioN^oF~PAY-  iu  cusc  tlic  bouds  appreciate  beyond  110  and  purchases 
DwreK^  '"**  cease,  that  "no  further  payments  shall  be  payable  to 
the  said  sinking  fund"  until  the  permitted  purchases  can  be  re- 
sumed. 

The  payment  of  interest  upon  the  purchased  bonds  is  as  pay* 
ment  into  the  sinking  fund,  and  so  comes  a  collision  between  a 
command  to  pay  interest  until  the  bonds  mature,  and  one  to  cease 
payments  before  that  if  the  bonds  rise  above  the  prescribed  value. 
The  natural  and  obvious  solution  of  the  difficulty  is  suggested  by 
the  instrument  itself,  and  is  that  the  payments  referred  to  in  the 
latter  clause  are  the  semiannual  payments  of  $12,500. 

The  payments  to  be  stopped  are  identical  with  those  to  be  re- 
sumed, as  indicated  by  the  words  "  such  payments,"  and  since  those 
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to  be  resamed  were  expresfily  declai'ed  to  be  the  $12,500,  it  follows 
that  those  and  those  only  were  the  payments  to  be  discontinued. 

This  constraction  is  fortified  by  another  circumstance.  While 
the  bonds  were  below  the  maximum  of  purchase,  both  thcPinterest 
payment  and  the  gross  payment  were  to  be  made.  If,  when  the 
bonds  reached  110,  both  payments  were  to  cease,  then,  upon  tlie 
appellant's  construction,  when  they  dropped  below  that  value,  only 
one  is  to  be  resumed^  and  the  interest  payments  once  stopped  are 
ended  forever  and  cease  to  be  due  when  the  precise  circumstances 
again  exist  which  made  them  at  first  payable. 

The  principal  argument  against  this  construction  is  that  it  in- 
TDlves  waste,  because  while  bonds  cannot  be  purchased 
and  are  drawing  7  per  cent,  die  money  on  deposit  in 
the  trust  company  will  draw  but  2  per  cent. 

Tliere  are  two  su£Scient  answers  to  this  contention.  When  the 
plan  was  adopted,  nobody  foresaw  or  sought  to  provide  agaiqst  so 
great  a  reduction  in  the  rates  of  interest  as  has  since  occurred  ;  and 
when  the  contract  was  made  the  possible  loss  from  difference  of 
interest  was  not  deemed  important. 

But  a  further  answer  is  found  in  the  suggestion  of  the  learned 
judge  at  special  term,  and  cannot  be  better  stated  than  in  his  own 
words,  that  ^^  the  safety  of  the  money  paid  into  a  sinking  fund  is 
of  more  importance  than  the  amount  of  interest  it  mi^ht  earn."  It 
would  seem  as  if  that  lesson  might  have  been  readily  learned  from 
the  financial  history  of  the  past,  and  have  exerted  a  predominant 
influence  upon  the  sinking  lund  devised. 

Sailroad  mortgages  are  seldom  made  to  be  paid.  If  the  com- 
pany is  successful  they  are  often  renewed,  and  the  money  which 
mignt  have  been  used  for  their  discharge  is  largely  spent  in  heavy 
salaries,  increasing  expenses,  and  questionable  extensions  of  the 
line.  If  the  company  is  unsuccessful  the  end  is  foreclosure  and 
wreck.  But  where  a  mortgage  is  made  to  be  paid,  and  the  credit 
and  market  value  of  subsequent  securities  depend  upon  it,  a  plan 
like  that  devised  in  the  present  case  is  wise  and  prudent,  even  if  it 
involve  some  loss  of  interest.  The  normal  operation  of  this  sink- 
ing fund,  if  the  bonds  had  kept  below  110,  would  have  redeemed 
them  all  at  maturity.  If  it  fails  of  complete  success  it  is  due  to  a 
partial  suspension  of  its  operation,  but  that  should  extend  no  fur- 
ther than  the  fair  construction  of  the  mortgage  requires.  We  think 
the  courts  below  decided  correctly  that  the  interest  payments  to 
the  sinking  fund  must  continue  until  the  maturity  of  the  mortgage. 

The  judgment  should  be  a£Srmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  dissenting,  and  Millbb,  J.,  not 
Toting. 

''Sinkini:  Fund— Paymtnt  of  Bonds  Mcurtd  by^ — See  Fidelity  Co. «.  U.  8. 
IT.  J.  B.  &  C.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  404. 


110  UNITED  STATB8  V.  KASHVILLB,  BTO.,  B.  00. 


TJkited  States 

V. 

Kabhyillb,  Chattanooga  Aim  St.  Louib  R  Oo. 

(118  United  States  Supreme  CouH  Beports^  120.) 

The  statute  of  limitations  of  a  State  does  Dot  run  against  the  right  of 
action  of  the  United  States  upon  negotiable  bonds  and  coupons  of  a  railroad 
corporation,  purchased  by  the  United  States  before  maturitj  as  an  invest- 
ment  of  monej  received  from  the  sale  of  lands  ceded  bj  an  Indian  tribe,  and 
held  in  trust  for  the  tribe,  under  a  treaty. 

This  action  was  brought  July  6,  1880,  in  the  Circuit  Court  of 
the  United  States  for  the  Middle  District  of  Tennessee  upon 
coupons,  owned  and  held  by  the  United  States,  for  interest  payable 
at  diflEerent  dates  from  July  1,  1861,  to  January  1,  1866,  on  bonds 
made  and  delivered  by  the  defendant  to  the  State  of  Tennessee  on 
July  1,  1851,  and  July  1,  1852,  and  payable  to  bearer  in  thirty 
years  after  date. 

The  defendant  filed  two  pleas :  First,  that  the  United  States 
held  the  conpons,  not  in  its  own  right  as  the  Government  of  the 
United  States,  but  as  trustee  for  certain  beneficiaries,  namelj-,  the 
Chickasaw  Indians,  a  nation  of  people,  and  that  the  cause  of 
action  accrued  to  the  United  States  more  than  six  years  before  this 
suit  was  brought.  Second,  That  the  United  States  was  the  liolder 
of  the  conpons,  not  in  its  own  right,  but  as  such  ti*u8tee,  from 
January  10,  1866,  until  January  20,  1878,  at  which  last  date  it 
ceased  to  hold  them  as  trustee,  and  becatne  the  owner  thereof  in 
its  own  right ;  and  that  the  cause  of  action  accrued  more  than  sir 
years  before  that  date. 

To  each  of  these  pleas  the  United  States  filed  a  demurrer,  wliich 
was  overruled  by -the  court,  and  issue  was  joined  on  the  pleas. 

By  the  treaty  of  October  20,  1832,  between  the  United  States 
and  the  Chickasaw  Nation  of  Indians,  which  provided  for  the  re- 
moval of  the  Chickasaws  to  the  west  of  the  Mississippi,  they 
ceded  to  the  United  States  all  their  lands  east  of  the  Mississippi ; 
and  the  United  States  agreed  that  those  lands  should  be  surveyed 
and  sold,  like  other  public  lands,  and*  the  proceeds,  deducting  ex- 
penses, paid  over  to  the  Chickasaw  Nation.  The  eleventh  article 
of  that  treaty  contains  the  following  provisions : 

"  Tlie  Chickasaw  Nation  have  determined  to  create  a  perpetual 
fund,  for  the  use  of  the  nation  forever,  out  of  the  proceeils  of  th^ 
country  now  ceded  away.  And  for  that  purpose  they  propose  to 
invest  a  large  proportion  of  the  money  arising  from  tlie  sale  of  the 
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land  in  some  safe  and  valuable  stocks,  which  will  bring  them  in  an 
annual  intei-est  or  dividend,  to  be  nsed  for  all  national  purposes^ 
leaving  the  principal  untouched,  intending  to  use  the  interest  alone. 
It  is  tlierefore  proposed  by  the  Chickasaws,  and  agreed  to,  that  the 
Bum  to  be  laid  out  in  stocKs  as  above  mentioned  snail  be  left  with 
the  Government  of  the  United  States,  nntil  it  can  be  laid  out  un- 
der the  direction  of  the  President  of  tlie  United  States,  by  and 
with  tlie  advice  and  consent  of  the  Senate,  in  such  safe  and  valu- 
able stock  as  he  may  approve  of,  for  the  use  and  benefit  of  the 
Chickasaw  Nation.  The  sum  thus  to  be  invested  shall  be  equal  to 
at  least  three  fourths  of  the  whole  net  proceeds  of  the  sales  of  the 
lands ;  and  as  much  more  as  the  nation  may  determine,  if  there 
shall  be  a  surplus  after  supplying  all  the  national  wants."  ''At 
the  expiration  of  fifty  years  from  this  date,  if  the  Cliickasaw 
Nation  shall  have  improved  in  education  and  civilization,  and  be- 
come 80  enlightened  as  to  be  capable  of  managing  so  large  a  sum 
of  money  to  advantage,  and  with  safety,  for  the  benefit  of  the 
nation,  and  the  President  of  the  United  States,  with  the  Senate^ 
Bhall  be  satisfied  thereof,  at  that  time,  and  shall  give  their  consent 
thereto,  the  Chickasaw  Nation  may  then  withdraw  the  whole  or 
any  part  of  the  fund  now  set  apart  to  be  laid  out  in  stocks  or  at  in- 
terest, and  dispose  of  the  same  in  any  manner  that  they  may  think 
proper  at  that  time,  for  the  use  and  benefit  of  the  whole  nation  ; 
but  no  part  of  said  fund  shall  ever  be  used  for  any  other  purpose 
than  the  benefit  of  the  whole  Chickasaw  Nation."  7  Stat.  381, 
883,  385. 

In  the  treaty  between  the  United  States  and  the  Chickasaw 
Indians  of  May  24,  1834,  article  11,  ^^  it  is  stipulated  that  the 
Government  of  the  United  States,  within  six  months  after  any 
public  sale  takes  place,  shall  advise  them  of  the  receipts  and  ex- 
penditures, and  of  balances  in  their  favor ;  and  also,  at  regular  in- 
tervals of  six  months  after  the  first  report  is  made,  will  afford  them 
information  of  the  proceeds  of  all  entries  and  sales.  The  funds 
thence  resulting,  after  the  necessaiy  expenses  of  surveying  and 
selling  and  other  advances  which  may  be  made  are  repaia  to  the 
United  States,  shall  from  time  to  time  be  invested  in  some  secure 
stocks,  redeemable  within  a  period  of  not  more  than  twentv  years ; 
and  the  United  States  will  cause  the  interest  arising  therefrom  an- 
nually to  be  paid  to  the  Chickasaws."     7  Stat.  454. 

By  the  treaty  of  June  22, 1852,  article  2,  'Mt  is  agreed  that  the 
remnant  of  the  lands  so  ceded  and  yet  unsold  shall  be  disposed  of 
as  soon  as  practicable,  under  the  direction  of  the  President  of  the 
United  Stares,  in  sucli  manner  and  in  such  quantities  as,  in  his 
judgment,  shall  be  least  expensive  to  the  Chickasaws  and  most  con- 
ducive to  their  benefit."  The  fifth  article  of  this  treaty  is  as  fol- 
lows: 

"  The  Chickasaws  are  desirous  that  the  whole  amount  of  their 
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national  fund  sliall  remain  with  tlie  United  States,  in  trnst  for  the 
benefit  of  their  people,  and  that  the  same  shall  on  no  account  be 
•diminished.  It  is  therefore  agreed  that  the  United  States  shall 
vcontinue  to  hold  said  fund,  in  trust  as  aforesaid,  and  shall  con- 
«tantly  keep  the  same  invested  in  safe  and  profitable  stocks,  the  in- 
terest upon  which  shall  be  annually  paid  to  the  Chickasaw  Nation. 
Provided  that  so  much  of  said  fund  as  the  Chickasaws  may  re- 
•quire  for  the  purpose  of  enabling  them  to  effect  the  permanent 
settlement  of  their  tribe,  as  contemplated  by  the  treaty  of  1834, 
shall  be  subject  to  the  control  of  their  General  Council."  10  Stat. 
S74,  976. 

At  the  trial  the  following  facts  were  proved  and  admitted : 
The  bonds  with  the  coupons  annexed,  mentioned  in  the  declara- 
tion, were  purchased  in  1852  oy  the  United  States,  acting  as 
trustee  for  the  Chickasaw  Indians,  under  and  pursuant  to  the 
treaties  aforesaid,  with  the  trust  fund  therein  mentioned,  and  were 
thenceforth  held  by  the  United  States  for  the  purposes  of  that 
trust  until  on  or  after  July  20,  1878,  when  the  United  States,  by 
virtue  of  the  act  of  July  20,  1878,  ch.  859,  20  Stat.  233,  ac- 
•counted  with  the  Chickasaw  Indians  for  the  coupons  sued  on  and 
interest  thereon,  aud  the  United  States  have  since  claimed  title  to 
the  same  in  their  own  right.  The  bonds  and  coupons  were  at  first 
in  the  care  and  custody  of  the  Secretary  of  the  Treasury  under 
authority  of  law,  and  afterwards  of  the  Secretary  of  the  Interior 
under  the  act  of  July  27,  1868,  ch.  248,  15  Stat.  222,  until  after 
•June  10,  1876,  when,  pursuant  to  the  act  of  June  10,  1876,  ch. 
122, 19  Stat.  58,  thev  were  turned  over  to  the  Treasurer  of  the 
United  States,. and  have  ever  since  been  in  his  custody.  The 
•coupons  sued  on  were  clipped  from  these  bonds,  and  have  never 
been  paid.  The  bonds,  as  well  as  the  coupons  payable  at  later 
-dates,  were  paid  by  the  defendant  as  they  became  payable. 

Upon  these  facts,  the  Circuit  Court  instructed  tiie  jury  that  the 
plaintiff's  right  of  action  was  barred  by  the  statute  of  limitations 
of  Tennessee  (Code  of  1858,  §  2775).  The  jury  returned  a  verdict 
for  the  defendant  and  the  plaintiff  excepted  to  the  instruction  and 
sned  out  this  writ  of  error. 

Assistant  Attorney-General  Maury  for  plaintiff  in  error, 

JSdward  H.  East  for  defendant  in  error. 

Gray,  J. — It  is  settled  beyond  donbt  or  controversy — upon  the 
fonndation  of  the  great  principle  of  public  policy,  applicable  to  all 
uritbd  States  governments  alike,  which  forbids  that  the  public  in- 
mrm!^  or  tcrcsts  should  be  prejudiced  by  the  negligence  of  the 
LmiTATioji.  o£Scers  or  agents  to  whose  care  they  are  confided — ^that 
the  United  States,  asserting  rights  vested  in  them  as  a  sovereign 
fi'overnment,  are  not  bound  by  any  statute  of  limitations,  unless 
Oongress  has  clearly  manifested  its  intention  that  they  should  be 
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80  bound.  Lindsej  v.  Miller,  6  Fet.  666 ;  United  States  v. 
Knight,  14  Pet.  301,  316 ;  Gibson  v.  Chouteau,  13  Wall.  92 ; 
United  States  v.  Thompson,  98  U.  S.  486;  Fink  v.  O'Neil,  106 
U.  S.  272, 281. 

The  nature  and  legal  effect  of  any  contract,  indeed,  are  not 
<shanged  by  its  transfer  to  the  United  States.  When  the  United 
States,  through  their  lawfully  authorized  agents,  be-  Br»«cTo»8TAT. 
come  the  as^nts  of  nescotiable  paper,  they  are  obliged  tiuctb   tbaii»I 

.  ,^  .~  IJ  Ij     FEMIBD  TO  Un- 

to give  the  same  notice  to  charge  an  endorser  aa  would  tbd states. 

be  required  of  a  private  holder.  United  States  v.  Barker,  4  Wash. 
C.  C.  464,  and  12  Wheat.  659 ;  United  States  v.  Bank  of  Metropo- 
lis, 15  Pet.  377,  392,  393 ;  Cooke  v.  United  States,  91  U.  S.  389, 
396,  398.  They  take  such  paper  subject  to  all  the  equities  exist- 
ing against  the  person  from  wnom  thev  purchase  at  the  time  when 
they  acquire  their  title ;  and  cannot  therefore  maintain  an  action 
upon  it,  if  at  that  time  all  right  of  action  of  that  person  was  ex- 
tinguished, or  was  barred  by  the  statute  of  limitations.  United 
States  V.  Buford,  8  Pet.  12,  30 ;  The  Kingu  Morrall,  6  Price,  24. 

But  if  the  bar  of  the  statute  is  not  complete  when  the  United 
States  become  the  owners  and  holders  of  the  paper,  it  appears  to 
US,  nothwithstandin^the  dictum  of  Cowen,  J.,  in  United  btates  v. 
White,  2  Hill  (N.  Y.)  59,  61,  impossible  to  hold  that  the  statute 
could  afterwards  run  against  the  United  States.  Lambert  v.  Tay- 
lor, 4  B.  &  C.  138 ;  s.  c,  6  D.  &  R  188. 

In  the  present  case,  the  United  States  bought  the  coupons  sued 
on,  and  the  bonds  to  which  they  were  annexed,  long  before  any  of 
them  became  payable,  or  the  statute  of  limitations  had  bonim  bxu>  bt 
begun  to  run  against  the  right  of  any  holder  to  sue  S"'trubi*1S 
thereon.  The  money  with  which  they  were  bought  ^'>»^*- 
was  money  received  by  the  United  States  from  the  sale  of  lauds 
<seded  to  them  by  the  Chickasaw  Nation  of  Indians.  Those  lands, 
the  money  received  from  their  sale,  and  the  securities  in  which 
that  money  was  invested,  were  held  by  the  United  States,  in  trust, 
to  be  applied  for  the  benefit  of  those  Indians,  in  performance  of 
the  obligation  assumed  by  the  United  States  by  treaties  with  them. 
The  securities  were  thus  held  by  the  United  States  for  a  public  use 
in  the  highest  sense,  the  performance  of  a  ^asi  inteiiiational  obli- 
^tion ;  and  they  continued  to  be  so  held  until  that  obligation  had 
been  performed  and  discharged,  after  which  they  were  held  by  the 
United  States,  like  all  other  property  of  the  government,  for  the 
ordinary  public  uses.  Van  Brocklin  v,  Tennessee,  117  U.  S.  151, 
158. 

The  necessary  conclusion  is  that  the  statute  of  limitations  of 
Tennessee  never  ran  against  the  right  of  action  of  the  United 
States  upon  these  couj>ons,  either  while  the  United  States  held 
them  in  trust  for  the  Indians,  or  since  they  have  held  them  for 
A.  &  £.  R.  Cas.— 8 
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Other  public  uses ;  and  that  the  dedaion  of  the  Circuit  Court  was 
erroneous. 

This  case  does  not  present  the  (juestion  what  effect  the  statute 
of  limitations  may  have  in  an  action  on  a  contract  in  which  the 
United  States  have  nothing  but  the  formal  title,  and  the  whole  in- 
terest belongs  to  others.  See  Maryland  v.  Baldwin,  112  U.  S.  490 ; 
Miller  V.  State,  88  Ala.  600. 

Judgment  reversed,  and  case'  remanded,  with  directions  to  set 
aside  the  verdict,  and  for  further  proceedings  in  conformity  with 
law  and  with  this  opinion. 


Obbat  Central  B.  Co. 

OULP,  COLOBADO  AND  SaNTA  Yk  B.   Co. 

(68  Team,  529.)* 

A  street  railway  company  cannot  be  incorporated  by  special  act  of  ibe 
legislature,  and  the  legislature  cannot  by  general  law  confer  on  a  street  rail- 
way corporation  the  right  to  establish  its  roadbed  on  any  street  without  the 
consent  of  the  local  municipal  authorities.  Const.,  art.  8,  sec.  56;  Const., 
art.  10,  sec.  7. 

The  consent  by  a  city  council  that  a  street  railway  company  may  occupy  a 
street  with  its  road  is  not  a  grant  in  the  nature,  and  having  the  elements  and 
consequences,  of  a  contract,  and  which  can  only  be  forfeited  by  judicial  pro- 
cedure. It  is  but  a  license,  which  may  be  withdrawn  at  any  time  before  it 
is  acted  on  by  the  company.  If,  under  such  license,  a  road  be  built,  and  be 
afterwards  abandoned,  the  right  to  occupy  may  be  conferred  by  the  city  on 
*  another  company  without  first  procuring  a  judicial  decree  of  forfeiture 
against  the  company  that  first  procured  the  license. 

Ko  opinion  expressed  as  to  the  effect  of  a  clause  in  the  charter  of  a  street 
railroad  company  authorizing  it  to  engage  in  the  purchase  and  sale  of  land. 

Appeal  from  Galveston.  Tried  below  before  the  Hon.  Wm.  H. 
Stewart. 

April  9,  1884,  appellee  brought  this  suit  to  recover  damages^ 
and  lor  injunction  to  restrain  defendant  from  interfering  with  ap- 
pellee in  constructing  street  railroads  over  certain  streets  and 
avennes  in  the  city  of  Galveston,  alleging  that  plaintifiE  was  duly 
incorporated  in  accordance  with  the  general  laws  of  the  State  of 
Texas ;  that  it  had  secured  the  consent  of  the  city  council  to  con- 
struct its  lines  on  certain  streets  named ;  that  appellant  wrongfully^ 
and  without  the  consent  of  the  city  council,  also  commenced  work 
upon  the  same  streets,  and  operated  in  such  way  as  to  interfere 
with  and  to  prevent  appellee  irom  prosecuting  the  work ;  and  also 
wrongfully  caused  collisions  between  its  laborers  and  those  of  the 
appellee. 
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Appellant  answered  that  it  was  dnly  incorporated  by  virtue  of 
the  special  act  of  the  legislature  passed  in  1866,  and  amended  in 
1871;  that,  as  such  corporation,  it  had  the  exclnsive  right  to  the 
streets  of  Galveston,  for  the  purpose  of  constructing  and  operating 
street  railways  thereon.  That  the  city  council  had  granted  the 
right  to  construct  and  maintain  street  railways  on  all  the  streets 
to  which  appellee  asserted  that  ris^ht  to  the  People's  B.  Co., 
whidi  had  been  duly  incorporated  under  the  general  laws  of 
tlie  State ;  and  which  company  had  been,  by  and  with  the  consent 
of  the  city  council,  bought  out  by  appellant  in  1879,  and  that  there- 
by appellant  secured  its  franchise,  rights,  and  property. 

The  cause  was  tried  without  a  jury,  and  the  court,  as  to  certain 
streets  named,  perpetually  enjoined  appellant  from  in  any  manner 
interfering  with  appellee,  etc. 

Appellant's  assignments  of  error  were  numerous  and  lengthy. 

Appellee  was  incorporated  in  1883,  and  amended  articles  were 
filed  in  tlie'Secretary  of  State's  office  March  24, 1884. 

The  articles  of  incorporation  of  the  People's  R.  Co.  were  filed 
December  10,  1873. 

It  appeared  from  the  evidence  that,  with  one  or  two  exceptions, 
the  streets  upon  which  appellee  claimed  the  right  to  construct  and 
maintain  its  lines  were  never  occupied  by  any  other  street  railway, 
and  that,  in  reference  to  the  exceptions,  the  roadbed  had  been  re- 
moved and  the  streets  abandoned  for  about  four  years  before  the 
city  council  gave  appellee  consent  to  use  the  same. 

Scott  <b  Levi  for  appellant. 

Suine  dk  Shepa/rd  and  James  B.  StMe  for  appellee. 

Watts,  J.,  Com.  App. — There  is  but  one  way  in  which  a  street 
railway  company  can  be  incorporated  under  the  present  stur  eail- 
constitntion,  and  that  is  by  virtue  of  and  in  accordance  Sok^^^aSi 
with  the  general  statutes  of  the  State.  These  com-  "^• 
panics  caimot  now  be  incorporated  by  special  act  of  the  legislature. 
Const.,  art.  3,  sec.  56 ;  R.  S.,  art.  566,  clause  24. 

And  the  right  of  such  company  to  occupy  with  its  roadbed  any 
particular  street  is  wholly  dependent  upon  the  consent  of  the  local 
authorities  who  have  control  of  the  same.  Without  the  consent  of 
the  local  authorities  having  first  been  obtained,  it  is  not  within  the 
power  of  the  legislature  to  confer  such  right.   Const.,  art.  10,  sec.  1^ 

Appellant  claims  that  appellee  is  not  a  legal  corporation,  with, 
capacity  to  construct  street  railways  in  the  city  of  Galveston,  be- 
cause there  is  no  express  provision  contained  in  the  city  charter 
which  would  authorize  the  council  to  grant  the  right  of  way  over 
the  streets,  and  without  such  right  of  way  there  could  be  no  fran- 
chise. 

In  this  two  distinct  and  different  elements  pertaining  to  this  class 
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of  QorporationB  are  oonfonnded)  and  from  the  oonfufiion  an  errone- 
ous conclusion  is  deduced. 

Now,  the  right  to  organize  as  an  artificial  person  under  a  particular 
name,  to  have  succession,  maintain  and  defend  judicial  proceedings, 
to  use  a  common  seal,  and  to  conduct  the  business  for  which  it  was 
oreated,  constitutes  the  franchise  or  chartered  rights  of  the  conipanj, 
and  these  must  emanate  from  express  legislative  enactment.  1 
Dillon  on  Municipal  Corporations,  sec.  37;  Angell  &  Ames  on 
dorporations,  sec.  71. 

But  the  right  to  occupy  any  particular  street  with  its  roadbed  is 
entirely  dependent  upon  the  consent  of  the  city  authorities.  To 
that  end  these  local  authorities  have  full  control  and  management 
of  the  streets,  and  may  or  not  consent  to  their  use  for  such  pur- 
pose. Const.,  art.  10,  sec.  7 ;  B.  S.,  art.  4178 ;  Indianola  v.  G., 
W .  T.  &  P.  R,  56  Tex.  699. 

It  clearly  appears  that  appellee  had  filed  the  articles  of  incor^ 
poration  in  accordance  with  the  statute,  and  had  also  procured  the 
oonsent  of  the  city  authorities  for  the  occupancy  of  certain  of  the 
streets  and  avenues  with  its  roadbed ;  so  that  the  objection  to  the 
oapacity  of  appellee  to  maintain  the  proceeding  is  not  sustained  by 
the  record. 

However,  admitting  that  appellee  was  properly  incorporated,  and 
liad  procured  the  formal  consent  of  the  city  authorities  to  the  occu- 
pancy of  the  named  streets,  yet  it  is  claimed  that,  inasmuch  as  these 
authorities  had  previously  granted  consent  to  the  Peo- 
S?u8ie  waiSI  pl^'^  R«  Co.  to  tlic  occupaucy  of  some  of  these  streets, 
ZoSSuS.^^  ^  ^^<i  tl^at  appellant  had,  by  and  with  the  consent  of  the 
city  authorities,  succeeded  to  all  the  rights  of  the  Peo- 
ple's K.  Co.,  by  purchase  and  consolidation,  it  was  not.  within  the 
power  of  the  city  council  to  authorize  the  appellee  to  occupy  these 
4Btreet8  with  its  roadbed. 

That  proposition  is  predicated  upon  the  assumption  that  the 
giving  01  the  consent  by  the  citv  council,  for  the  occupancy  of  the 
45treetB  with  the  roadbed,  is  an  irrevocable  grant  in  the  nature  of  a 
oontract,  which  subsists  forever,  unless  declared  forfeited  by  proper 
judicial  proceedings. 

But  that  assumption  has  no  foundation  in  law  or  fact.  The  con- 
sent of  the  city  council  is  nothing:  more  than  a  license  extended  to 
the  company,  so  as  to  secure  facilities  for  the  accommodation  and 
oon venience  of  the  citizens.  At  least,  until  the  company  has  availed 
itself  of  the  license,  the  city  council  may  at  any  time  withdraw  its 
oonsent,  and  confer  the  privilege  upon  another. 

Undoubtedly  the  object  in  conferring  power  and  authority  upon 
the  city  council  over  the  streets  and  avenues  was  to  have  them  so 
used  as  to  accommodate  the  citizens  and  public.  But  it  was  not 
oontemplated  that  the  council  should  have  the  power  to  place  the 
control  and  management  of  the  streets  and  avenues  in  such  condi- 
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iion  as  that  they  conld  not  be  made  to  subserve  the  original  'pnr* 
pose  intended. 

From  the  record  it  does  not  appear  that  the  appellant,  either  in 
its  own  right  or  in  the  right  of  the  People's  B.  Co.,  has  ever 
secured  any  irrevocable  grant  to  or  right  in  any  of  the  streets^ 
awarded  to  appellee  by  the  court  below.  It  had  at  one  time  secured 
the  consent  ot  the  city  authorities  to  construct  a  line  of  road  upon 
some* of  these  streets,  and  it  appears  that  it  had  at  one  time  a  road 
in  operation  upon  one  of  these,  but  had  long  since  abandoned  the 
street  and  removed  the  roadbed.  As  to  the  other  streets  involved 
in  the  contest,  appellant  had  failed  to  avail  itself  of  the  consent  of 
the  council,  and  liad  not  occupied  these  streets. 

In  removing  the  roadbed,  and  failing  to  construct  another,  ap* 
pellant  left  the  street  subject  to  the  occupancy  of  any  other  com* 
pany  that  could  secure  the  consent  of  the  city  council.  £FracT  or 
And  when  appellee  secui'ed  that  consent,  it  was  equiva- 
lent to  a  revocation  of  the  license  previously  given  to 
the  appellant.  To  enable  the  council  to  withdraw  its  consent,  and 
especially  before  any  action  had  been  taken  by  appellant,  or  when^ 
after  constructing  the  road,  it  had  been  removed  and  the  street 
abandoned,  it  was  not  necessary  that  the  council  should  procure  a 
judicial  declaration  of  forfeiture.  But  under  such  circumstances 
the  council  had  tlie  power  to  withdraw  its  consent,  and  by  confer*- 
ring  the  license  upon  appellee  to  occupy  these  streets  with  its  road- 
bed, the  council  will  be  presumed  to  have  done  so.  City  of  Detroit 
V.  Detroit  City  R.  Co.,  37  Mich.  558 ;  Street  R.  Co.  v.  West  Sid& 
R  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  95 ;  New  York  &  Harlem  R. 
Co.  «.  Railway  Co.,  50  Barb.  285 ;  Market  St.  R.  Co.  v.  Central 
R.  Co.,  51  Cal.  686. 

From  these  conclusions  the  result  is  inevitable,  that  the  appellee 
has  the  right  to  occupy  the  streets  with  its  roadbed,  etc.,  the  right 
to  occupy  which  was  awarded  by  the  court  below. 

Having  considei*ed  the  remaining  question  presented,  the  con- 
clusion is  reached  that  there  is  no  such  error  in  the  judgment  of 
which  appellant  can  complain,  as  would  authorize  a  reversal,  and 
that  therefore  the  judgment  ought  to  be  affirmed. 

That  no  misapprehension  should  arise,  it  should  be  remarked 
that  it  is  not  necessary  in  the  disposition  of  this  appeal  to  decide 
whether  or  not,  under  the  constitution,  appellant  could  by  pur- 
chase and  consolidation  secure  the  property,  fmnchise,  and  rights 
of  the  People's  R.  Co.  In  the  articles  of  incorporation  filed  in 
the  office  of  Secretary  of  State,  it  is  stated  that  the  purposes  for 
which  the  corporation  is  formed  are  to  build,  construct,  maintain^ 
and  operate  street  railways,  etc. ;  *^  also  to  engage  in  the  business 
of  buying  and  selling  real  estate  in  the  said  city  of  Galveston.'^ 
There  was  no  question  made  as  to  the  legality  of  the  latter  clause 
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of  the  charter,  or  its  effect  upon  the  charter  itself ;  hence  no  decision 
upon  these  points  is  necessai-y. 

However,  the  writer  does  not  deem  it  amiss  to  remark  that  he 
entertains  grave  doubts  as  to  the  power  of  the  legislature  to  con* 
fer  upon  corporations,  either  bj  general  laws  or  special  acts,  the 
right  to  become  speculators  in  r^  estate  by  purchasing,  owning, 
and  selling  land  generally. 

Affirmed. 


EEULEYnZ 
V. 

Eastekn  B«  Co. 

(140  MaswehuaetU,  578.) 


If  a  passenffer  on  a  railroad  is  prosecuted,  on  a  complaint  by  the  condac* 
tor,  for  fraudulently  evading  his  fare,  and  is  acquitted,  in  an  action  by  him 
against  the  railroad  corporation  for  malicious  prosecution,  the  honest  and 
reasonable  belief  of  the  conductor  in  making  the  complaint  is  a  necessarj^ 
element  in  determining  whether  he  acted  without  probable  cause  and  mali- 
ciously. 

ToBT,  in  two  counts.  The  first  count  was  for  an  assault  and 
false  imprisonment,  and  the  second  count  was  for  malicious  prose- 
cution. Trial  in  the  Superior  Court,  before  Gardner,  J.,  who  re- 
ported the  case  for  the  determination  of  this  court,  in  substance  as 
follows : 

The  plaintiff  offered  to  prove  the  following  facts  :  On  July  6, 
1884,  the  plaintiff,  who,  in  the  pursuit  of  his  business,  had  fre- 
quent occasion  to  go  from  Lawrence  to  Salem,  bought  at  Lawrence 
a  ticket  of  the  defendant  corporation,  which  read,  "  Lawrence  to 
Salem  and  return,"  for  which  he  paid  one  dollar,  the  price  of  a 
ticket  from  Lawrence  to  Salem  or  from  Salem  to  Lawrence  being 
sixty-five  cents.  On  this  ticket  he  rode  over  the  defendant's  roaa 
from  Lawrence  to  Salem  on  that  day,  but,  being  detained  there  by 
his  business  until  after  the  train  for  Lawrence  had  gone,  he  re- 
turned to  Lawrence  by  another  route.  On  July  7  he  again  entered 
the  defendant's  train  at  Lawrence,  intending  to  go,  as  before,  to 
Salem.  Before  starting  he  had  paid  away  all  the  money  which  he 
then  had,  under  the  honest  belief  that  the  ticket  which  he  had 
was  good  to  carry  him  to  Salem,  where  he  expected  to  collect  a 
large  sum  of  money  ;  and  he  did  not  intend  to  evade  the  payment 
of  the  fare.     When  the  conductor,  to  whom  he  was  personally 
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known,  asked  him  for  his  ticket,  he  offered  him  the  ticket  above 
described ;  bnt  the  condactor  refused  to  accept  it  for  his  fare, 
stating  that  it  was  not  good  in  that  direction,  and  demanded  of 
the  plaintiff  payment  of  his  fai-e.  The  plaintiff  stated  his  belief 
that  the  ticket  was  good,  and  the  facts  above  related  showing  why 
he  had  no  money.  He  also  said  that  it  was  necessary  for  him  to 
get  to  Salem  that  morning ;  that  he  expected  there  to  receive 
money ;  that  he  would  pay  him  the  fare  on  his  return  at  night ; 
and  that  he  mis^ht  keep  the  ticket  as  security.  Other  passengers 
stated,  in  the  bearing  of  the  conductor,  that  he  had  carried  them 
on  return  tickets  like  this  one,  and  he  made  no  denial.  Bnt  the 
eondnctor  refused  to  accept  the  plaintiff's  offer,  and  called  him 
opprobrious  names,  which  he  repeated  at  times  until  the  train 
reached  Salem.  In  the  mean  time,  the  conductor  had  telegraphed 
to  Salem  to  the  police  there,  and,  on  the  arrival  of  the  tram  at 
8alem,  several  police  officers  at  once  entered  the  train,  before  the 
plaintiff  had  leit  it,  arrested  the  plaintiff,  and  removed  him  to  the 
police  station  in  Salem,  the  conductor  having  pointed  him  out  as 
the  person  to  be  arrested  for  having  evaded  his  fare.  The  con- 
ductor followed  to  the  police  station,  where  he  signed  and  swore 
to  a  complaint  charging  the  plaintiff  with  fraudulently  evading  his 
fare  by  then  and  there  leaving  a  certain  car  of  said  company  in 
which  he,  the  said  Erulevitz,  was  then  and  there  a  passenger, 
without  having  paid  said  fare.  On  this  complaint  the  plaintiff 
was  confined  in  tlie  police  station  for  the  space  of  twelve  hours, 
when  he  procured  bail.  About  two  weeks  afterwards  the  com- 
plaint was  tried,  the  conductor  appearing  as  a  witness  against  the 
plaintiff,  who  was  acquitted. 

The  conductor  had  been  in  the  habit  of  taking  round  trip  tickets 
in  cases  like  this.  He  was  acting  under  the'  orders  and  rules  of 
the  defendant  in  making  the  arrest,  complaint,  and  prosecution.  It 
was  not  contended  that  the  conductor  used  unnecessary  force  in 
making  said  arrest  or  imprisonment,  nor  that  the  plaintiff  was  in 
fault,  except  by  not  paying  his  fare  when  demanaed.  No  other 
contract  for  fare  was  made,  or  relied  on  by  the  plaintiff,  except  in 
offering  said  ticket. 

Upon  this  offer  of  proof,  the  defendant  asked  the  judge  to  rule 
that  the  action  could  not  be  maintained.  The  judge  so  ruled,  and 
ordered  a  verdict  for  the  defendant.  If  this  ruling  and  order  were 
right,  judgment  was  to  be  entered  on  the  verdict ;  otherwise,  the 
verdict  is  to  be  set  aside,  and  a  new  trial  granted. 

E.  f/l  Sherman  and  C,  U.  Bell  for  plaintiff. 

F.  L.  Evcma  for  defendant. 

0.  Allen,  J. — The  defendant's  cotinsel  contends  that  the  ticket 
did  not  entitle  the  plaintiff  to  be  carried  the  second  time  from 
Lawrence  to  Salem ;  and  the  cases  cited  by  him  well  support  this 
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proposition.  The  plaintiff,  indeed,  no  longer  controverts  it ;  bnt 
now  insists  that  he  may  nevertheless  prevail  by  proving  that  the 
condnctor  acted  without  probable  cause  and  maliciously,  and  that 
there  was  sufficient  evidence  for  the  jury  on  these  points ;  and  in 
this  we  agree  with  him.  Ripley  v.  McBarron,  125  Mass.  873. 
Want  of  probable  cause  and  malice  on  the  part  of  the  conductor^ 
if  established,  may  be  imputed  to  the  corporation.  Reed  i>.  Home 
Savings  Bank,  180  Mass.  443.  But  the  report  does  not  show 
whether  the  conductor  believed  or  disbelieved  the  plaintiff's  story^ 
or  whether  he  was  acting  in  good  faith  in  causing  the  arrest  and 
making  the  complaint.  His  honest  and  reasonable  belief  is  a 
necessarv  element  in  determining  the  questions  of  probable  cause 
and  malice,  and,  since  this  is  not  found  in  his  favor,  there  must  be 
a  new  trial.  Good  v.  French,  116  Mass.  201,  203.1  Bacon  «• 
Towne,  4^n8h.  217,  239. 
New  trial  granted* 


Pennsylvania  Co. 
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(100  Indiana  BeparU,  188.) 

Where  a  corporation  employs  an  a^nt  to  detect  and  arrest  offenders 
against  its  property,  and  such  agent,  acting  within  the  general  scope  of  bis 
employment,  arrests  an  iDnocent  man,  such  corporation  is  liable  therefor,  al- 
though the  particular  act  was  not  directly  authorized. 

In  an  action  by  the  injured  person  for  damages,  he  may  give  in  evidence 
the  declarations  of  the  asent  made  at  the  time  of  the  arrest. 

Eridence  of  the  good  character  of  the  plaintiff,  in  actions  for  malicioua 
prosecution,  is  coinpetent. 

Evidence  of  information  received  before  preferring  the  charge,  by  the 
person  who  institutes  a  prosecution  for  a  criminal  offence,  and  tending  to 
establish  the  guilt  of  the  person  prosecuted,  is  competent  as  to  the  question 
of  probable  cause,  but  evidence  of  information  received  after  the  charge  has 
been  preferred  is  not. 

In  an  action  for  malicious  prosecution,  if  the  facts  are  not  disputed,  the 
court  must  decide,  as  matter  of  law,  whether  they  constitute  probable  cause ; 
but  where  the  facts  are  disputed  the  court  must  hypothetically  state  the  ma- 
terial facts  which  there  is  evidence  fairly  tending  to  prove,  and  positively 
direct  as  to  the  law  thereon,  leaving  to  the  jury  to  determine  the  existence 
or  non-existence  of  the  facts. 

Instructions  which  profess  to  fully  state  the  law  upon  a  particular  subject^ 
but  which  omit  some  material  fact,  essential  to  the  vididity  of  the  hypothesis^ 
ttiay  be  properly  refuse^. 
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Fbom  the  Bartholomew  Circait  Coni*t. 

S.  Stansifer  for  appellant. 

O.  W,  Cooper^  C.  B,  Cooper^  and  M.  D,  Emig  for  appellee. 

Eluott,  J. — The  questions  in  this  case  arise  on  the  ruling  deny- 
ing appellant  a  new  trial.  The  material  facts  which  the  evidence 
tended  to  establish  are  these :  The  appellee  was  arrested  upon  an 
affidavit  made  by  James  H.  Mowatt  and  was  cast  into  prison,  where 
he  remained  for  thirteen  days,  and  was  then  discharged  without  a 
trial.     Mowatt  had  been  employed,  as  is  stated  in  an-  facvs. 

Bwer  to  interrogatories  propounded  by  the  appellee,  "  about  the 
middle  of  August,  1883,  as  a  detective,  for  the  purpose,  in  connec* 
tion  with  the  aid  and  assistance  of  the  proper  local  police  officers, 
of  detecting,  and  to  aid  in  procuring  the  punishment  of,  persona 
not  merely  supposed  by  him,  or  other  said  officers,  to  be  guilty  of 
crimes  against  the  property  of  defendant,  but  his  employment  and 
instructions  were  to  investigate  fully  and  fairly  all  the  facts  and 
circumstances,  and  to  make  report  and  only  arrest  upon  the  direc- 
tion of  the  attorneys  or  officers  of  the  corporation."  Prior  to  Mow- 
att's  appointment,  February  6, 1883,  a  box  of  shoes  was  stolen 
from  appellant's  cars,  and  the  affidavit  of  Mowatt  charged  the  ap- 

?}llee  with  the  larceny  and  caused  his  arrest  and  imprisonment, 
he  shoes  were  not  stolen  by  the  appellee,  but  were  stolen  by  John 
Bradley  and  Sanford  Osborn,  who  were  convicted,  upon  their  own 
confession,  and  sent  to  the  State's  prison.  The  thieves,  after  tak- 
ing a  number  of  shoes  from  the  box,  threw  it  and  its  contents  into 
Flat  Kock  river.  'Xhe  river  was  then  very  high  and  the  box  was 
carried  down  and  lodged  upon  an  island  from  which  the  water  re- 
ceded as  the  river  fell  to  its  usual  stage.  John  Ferguson  and  the 
appellee,  while  engaged  in  taking  driftwood  from  the  river,  found 
the  box.  They  made  no  concealment  of  that  fact ;  they  informed 
the  firat  person  they  met  that  they  had  found  a  box  of  shoes  ;  they 
carried  some  of  them  to  town  and  gave  notice  to  many  persons  of 
the  finding,  amoi>g  others,  to  the  judge  of  the  circuit  court.  But 
while  there  was  evidence  tending  to  establish  these  facts,  there  was 
conflict  upon  some  points,  and  tliere  was  also  evidence  tending  to 
prove  other  facts  favorable  to  the  appellant. 

There  are  several  general   propositions   which  are  now   well 
settled,  and  these  propositions  we  state  at  the  outset 
without  amplif vinir  them  or  applyincr  them  in  detail  to  of  law  stated 
the  evidence,  for  it  is  apparent  from  their  statement 
that  they  exert  a  controlling  influence  upon  the  case  in  judg- 
ment : 

First.  An  action  for  malicious  prosecution,  or  for  false  imprison- 
ment, may  be  maintained  against  a  corporation.  Evansville,  etc.,  R. 
C5o.  V.  McKee,  99  Ind.  519;  s.  c,  22  Am.  &,Eng.  R.  R.  Cas.  366 
American  £x.  Co.  v.  Patterson,  73  Ind.  430;  Goodspeed  v.  East 
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Haddam  Bank,  22  Conn.  530 ;  Kicord  v.  Central  Pacific  R.  Co., 
15  Nev.  167;  Edwards  v.  Midland  R.  Co.,  1  Am.  &  Eds:.  R.  R. 
Cas.  571;  Iron  Mountain  Bank  v.  Mercantile  Bank,  4  Mo.  Ap. 
505  ;  Williams  v.  Planters'  Ins.  Co.,  57  Miss  759 ;  Carter  v.  Uowe 
Machine  Co.,  51  Md.  290. 

Seeond.  A  corporation  is  responsible  for  the  acts  of  an  agent 
performed  while  engaged  in  the  discharge  of  duties  within  the 
general  scope  of  his  agency,  although  the  particular  act  was  wilful 
and  was  not  directly  authorized.  Evansville,  etc.,  R.  Co.  v.  McKee, 
supra;  Louisville,  etc.,  R.  Co.  v.  Kelly,  92  Ind.  371;  s.  c,  13 
Am.  &  Eng.  R.  R.  Cas.  1 ;  Terre  Haute,  etc.,  R.  Co.  i;.  Jackson,  SI 
Ind.  19. 

Third,  A  corporation  that  entrusts  a  general  duty  to  an  agent 
is  I'esponsible  to  an  injured  person  for  damages  flowing  from  the 
agent  s  wrongful  act,  done  in  the  course  of  his  general  authority, 
aithongh  in  doing  the  particular  act  tlie  agent  may  have  failed  in 
his  duty  to  the  principal,  and  may  have  disobeyed  instructions. 
Story,  Agency,  section  73 ;  Higgins  v.  Watervliet,  etc.,  R.  Co.,  46 
N.  Y.  23;  Evansville,  etc.,  R.  Uo.  v.  McKee,  supra;  Pierce,  R., 
277 ;  2  Rorer,  R.  R.  821. 

Fourth.  A  principal  who  selects  an  agent  to  detect  and  arrest 
offenders  is  responsible  for  the  acts  of  the  agent  committed  within 
the  general  scope  of  his  employment,  aithongh  the  agent  may  have 
done  an  unlawful  act  and  have  arrested  an  innocent  man.  Evans- 
ville, etc.,  R.  Co.  V,  McKee,  supra^  and  authorities  cited. 

It  was  proper  to  permit  the  appellee  to  give  in  evidence  the 
declarations  of  Mowatt  made  at  the  time  he  arrested  the  appellee. 
Two  valid  reasons  support  this  conclusion :  1st.  Where  an  act  is 
competent,  so,  also,  are  the  declarations  of  the  pei'sons 
engaged  in  its  performance  and  constituting  a  part  of 
the  thing  done.  Creighton  v.  Hoppis,  99  Ind.  369  ; 
Baker  v.  Gansin,  76  Ind.  317.  2d.  The  declarations  of 
an  agent,  made  at  the  time  he  is  actually  engaged  in  the  perform 
ance  of  an  act  within  the  line  of  his  duty,  are  admissible  against  tlie 
principal.  Trustees,  etc.,  v.  Bledsoe,  5  Ind.  133 ;  Hudspeth  v. 
Allen,  26  Ind.  165;  Toledo,  etc.,  R.  Co.  v.  Goddard,  25  Ind.  185; 
Ilynds  V.  Hays,  25  Ind.  31 ;  Hunter  v.  Leavitt,  36  Ind.  141 ;  Hel- 
ler V.  Crawford,  37  Ind.  279 ;  1  Greenl.  Ev.,  sections  113,  114. 

Evidence  of  the  good  character  of  the  plaintiff,  in  actions  for 

BviDBNCB     or  malicious   prosecution,  is  competent.     American  Ex. 

Co.  V,  Patterson,  73  Ind.  430,  vide  p.  438 ;  Blizzard  v. 

Hays,  46  Ind.  166 ;  Shannon  v,  Spencer,  1  Blackf.  526 ; 

Israel  v.  Brooks,  23  111.  526. 

Evidence  of  information  received  by  the  person  who  institutes 
a  prosecution  for  a  criminal  offence,  before  preferring  the  charge, 
and  tending  to  establish  the  guilt  of  the  person  prosecuted,  is  com- 


DBCLARATIOIfB 
MADB     AT     TIME 
or    ▲RRB8T    ▲!>- 
MIBBiMA 


PLAINTIFK'8 
GOOD       CHABAC- 
TER  ADMISSIBLE. 


MALICIOUS  PROSECUTION — PRINCIPAL  AND  AGENT.     1)^3 


IHFOBIIATIOH 
BBCKIVBD  BS- 
FORK  CH4BOB 
TENDINO  TO 


petent  for  the  purpose  of  enabling  the  jury  to  determine  wlietlier 
there  was  probable  cause  for  the  prosecution  ;  but  evi- 
dence of  information  received  after  the  charge  has  been 
preferred  is  not  competent  for  that  purpose.  In  forma-  Sbs^"'' 
tion,  in  order  to  be  competent  for  this  purpose,  must  have  been 
imparted  to  the  person  who  instigated  the  prosecution-  before  he 
preferred  the  cliarge.  The  facts  known  to  tlie  person  making  the 
charo^e  at  the  time  it  is  preferred  are  the  ones  which  exert  a  con- 
trolh'ni^  influence,  and  not  information  subsequently  received.  In 
determining  the  question  whether  there  was  or  was  not  probable 
cause,  tiie  influences  which  were  at  work  at  the  time  the  prosecu- 
tion was  instituted  are  those  which  must  control  the  investigation. 
"Probable  cause,"  says  the  Supreme  Court  of  Massachusetts,  "is 
such  a  State  of  facts  in  the  mind  of  the  prosecutor  as  would  lead  a 
man  of  ordinary  caution  and  prudence  to  believe,  or  entertain  an 
honest  and  strong  suspicion,  that  the  person  arrested  is  gnilty." 
Bacon  v,  Towne,  4  Cush.  217,  vide  op.  238.  Hilliard  says :  "  Those 
facts  and  circumstances  which  were  known  to  the  prosecntor  at 
the  time  he  instituted  the  prosecution  ar6  to  be  alone  considered 
in  determining  the  question  of  probable  cause."  1  Hill.  Torts, 
451.  Much  to  the  same  effect  is  the  statement  of  Professor  Green- 
leaf  :  "And,  in  either  case,  it  must  appear  that  the  facts,  or  so 
much  of  them  as  was  sufficient  to  induce  the  belief,  were  com- 
municated to  the  defendant  before  he  commenced  the  prosecution 
or  suit."  2  Qreenl.  Ev.,  section  454.  In  Galloway  v,  Stewart,  49 
Ind.  156,  it  was  held  that  the  facts  constituting  probable  cause 
must  be  known  to  the  prosecutor  at  the  time  he  prefers  the  charge, 
and  it  was  said  :  "  That  the  facts  constituting  probable  cause  must 
be  known  to  the  party  preferring  the  charge,  is  expressly  stated  in 
some  of  the  cases  in  this  court,  and  is  clearly  implied  in  others." 

The  prosecution  against  the  appellee  was  commenced  when  the 
affidavit  was  filed  and  the  warrant  issued.  The  authorities  go 
farther,  for  they  declare  that  the  prosecution  is  so  far 
Bet  on  loot  as  to  give  a  cause  of  action  wlien  the  ain-  startbd  whm 
davit  making  the  charge  is  filed,  even  though  no  war-  ^'^^"^"^^ 
rant  was  issued.  Coffey  v,  Myers,  84  Ind.  105,  and  authorities 
cited.  The  cause  of  action  was,  therefore,  vested  in  the  appellee 
when  the  charge  was  preferred. 

The  case  of  Turpin  v.  Remy,  3  Black f.  210,  does  not  decide 
that  it  is  essential  to  the  maintenance  of  an  action  for  a  malicious 
prosecution  to  show  that  there  was  an  arrest,  but  does  decide  that 
the  action  can  only  be  maintained  for  the  malicious  prosecution  of 
the  plaintiff  before  some  judicial  officer  or  tribunal.  This  court 
has  adopted  the  doctrine  of  Blackstone,  Hilliard,  and  other  text- 
writers,  that  it  is  not  essential  that  an  arrest  should  be  made  in 
order  to  create  a  cause  of  action,  and  in  this  it  is  well  sustained  by 
the  adjudged  cases.     Coffey  v.  Myers,  supra^  and  authorities  cited ; 
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Stancliff  v.  Palmeter,  18  Iiid.  321 ;  Collins  v.  Love,  7  Blackf .  416  ; 
Stapp  V.  Partlow,  Dudley  (Ga.),  176 ;  Closson  v.  Staples,  48  Vt* 
209. 

In  the  well-considered  case  of  Elsee  ^.. Smith,  2  Chitty  R.  804^ 
Batley,  J.,  said,  in  speaking  of  a  party  who  prefers  a  criminal 
nSmcmo*-'  charge:  "But  if  lie  falsely  and  maliciously,  and  with- 
SSswsiBT.""  o^^  **ny  probable  cause,  puts  the  law  in* motion,  that  ia 
properly  the  subject  of  an  action  on  the  case."  Our  cases  have, 
indeed,  gone  so  lar  as  to  hold  that  an  action  for  malicious  proseca* 
tion  will  lie  although  no  arrest  could  have  been  made.  Lockenour 
V.  Sides,  67  Ind.  360 ;  McCardle  v.  McGinley,  86  Ind.  638.  Thia 
doctrine  is  well  sustained  by  authority.  Pedro  v.  Barrett,  1  Ld. 
liaymond,  81 ;  Norris  v.  Palmer,  2  Modern,  61 ;  Closson  v.  Staples^ 
supra;  Marbourg  v.  Smith,  11  Kan.  664;  Burnap  v,  Albert^ 
Taney,  0.  C.  Dec.  244;  Whipple  v.  Fuller,  11  Conn.  682;  Cox  v. 
Taylor,  10  B.  Mon.  17 ;  Easton  v.  Bank,  etc.,  31  Albany  L.  J.  63. 

The  appellant  asked  several  instructions  upon  the  subject  of 
probable  cause,  and  endeavored  to  secure  from  the  court  a  declara- 
tion of  the  law  upon  the  facts  hypothetically  assumed  iu  the 
instructions,  but  the  court  refused  to  give  them  to  the  jury.  We 
are  inclined  to  think  that  most,  if  not  all,  of  the  instructions  asked 
by  the  appellant  were  too  narrow  in  their  assumption  of  the  facta 
proved,  and  that,  for  this  reason,  there  was  no  error  in  refusing 
them,  although  they  were  correct  in  asserting  that  the  question  or 
what  facts  constitute  probable  cause  is  one  of  law  to  be  aecided  by 
the  court.  Instructions  which  profess  to  fully  state  the  law  upon 
a  particular  subject  are  faulty  if  they  omit  any  material  fact  essen- 
tial  to  the  validity  of  the  hypothesis. 

The  instructions  given  by  the  court  upon  the  subject  of  probable 
wrbtrfrfacts  cause  leit  to  the  jury  the  question  of  whether  the  facts 
constitute  pfobable  cause.  This  was  error.  It  was  for 
the  jury  to  find  the  facts,  and  for  the  court  to  decide 
whether  or  not  the  facts  constituted  probable  cause  for  the  prose- 
cution. The  authorities  ai'e  well  agreed  that  whether  the  facta 
proved  or  assumed  do  or  do  not  constitute  probable  cause  is  a 

?ucstion  of  law  to  be  decided  by  the  court,  and  not  bv  the  jury, 
n  Brown  v.  Connelly,  5  Blackf.  390,  it  was  said  :  "Whether  any 
given  facts  amount  to  a  probable  cause  for  the  prosecution  is  a 
question  of  law.  Johnstone  v.  Sutton,  1  T.  R.  646 ;  Blachford  v, 
Dod,  2  B.  &  A.  179."  The  court,  in  Panton  v.  Williams,  2  G.  & 
D.  604,  said :  **  It  is  the  duty  of  ^the  judge  to  inform  the  jury,  if 
they  find  the  facts  to  be  proved,  and  the  inferences  to  be  warranted 
by  such  facts,  the  same  do  or  do  not  amount  to  reasonable  or  prob- 
able cause  so  as  thereby  to  leave  the  question  of  fact  to  the  jury 
and  the  abstract  question  of  law  to  the  judge."  The  same  doctrine 
is  thus  expressed  by  another  court:  "Whether  the  circumstances 
alleged  to  show  it  probable  are  true  and  existed  is  a  matter  of  fact 
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for  the  jury.  Bnt  whether,  snpposing  them  trne,  they  amount  to 
probable  cause,  is  a  question  of  law  for  the  court."  tiy  the  same 
court  it  was  said :  '*  Either  party,  upon  request,  would  have  been 
entitled  to  a  direct  and  specinc  instruction  from  the  presiding 
judge  as  to  whether  the  alleged  facts  set  up  in  defence,  if  proved, 
did  or  did  not  show  want  of  probable  cause."  Humphries  v.  Par- 
ker, 52  Maine,  502;  Fallen  v.  Glidden,  68  Maine,  559.  In  a  note 
to  the  text  the  American  editor  of  Addison  on  Torts,  says :  *^  What 
facts  and  circumstances  amount  to  probable  canse  is  wholly  a 
question  for  the  court."  2  Addison^s  Torts  (Wood's  ed.),  section 
853,  n.  Another  author  says :  ^'  The  existence  of  reasonable  and 
probable  cause  is  a  question  of  law  for  the  judge."  Moak's  Un- 
derhill  Torts,  166.    ^y  another  author  it  is  said  of  the  question  of 

f)robable  canse,  that  ^'  it  is  now  conclusively  settled  that  is  one  of 
aw."  Prof.  Jury  Trials,  section  271.  On  the  same  subject  still 
another  anthor  says,  in  speaking  of  the  question  of  probable  cause, 
that  "  it  is  to  be  determined  by  the  court  as  a  question  of  law." 
Wells,  Questions  of  Law  and  Fact,  section  291.  The  rule  upon 
the  subject  is,  for  practical  purposes,  rather  better  stated  by  Mil- 
liard than  by  the  other  authors.  This  author  says :  ^^  If  there  are 
contested  facts,  he"  (the  judge)  "  should  charge  the  jury  hypothet- 
ically  upon  th^  state  of  facts  claimed  by  each  party."  At  another 
place  it  is  said :  '^A  partv  has  a  right  to  the  opinion  of  the  court 
distinctly  on  the  law,  on  tlie  supposition  that  he  has  established, 
to  the  satisfaction  of  the  jury,  certain  facta."  1  Hill.  Torts,  460, 
sec.  23.  It  would  not  be  profitable  to  cite  the  cases  upon  this  sub- 
ject, and  we  refer  only  to  a  few  of  the  many  which  we  have  exam- 
med.  Vinal  v.  Core,  18  West  Va.  1 ;  Stewart  v.  Sonneborn,  98 
U.  S.  187 ;  Cole  v.  Curtis,  16  Minn.  182 ;  Driggs  v.  Burton,  44  Vt 
124;  Grant  v.  Moore,  29  Cal.  644. 

In  a  limited  sense,  the  question  of  whether  there  is  or  is  not 
probable  cause  is  one  of  mixed  law  and  fact,  but  it  is  proraux 

^  »  m  .        .  '  CAU8B— If  facts 

not  so  m  such  a  sense  as  to  permit  the  court  to  surren-  ihduputkqubs. 

J  .,-  ,.  ^i*!*  ,_'  j«1  1.        MO"  SHOULD  Ba 

der  Its  function  of  deciding  questions  of  law,  nor  to  i*ft  to  jubt 
usurp  that  of  the  jury  to  decide  questions  of  fact.  The  nowa. 
question  is  one  of  mixed  law  and  fact  thus  far,  and  no  farther, 
namely :  When  the  facts  are  contested,  the  jury  decides  the  con- 
test as  to  the  facts,  but  in  all  cases  the  court  instructs  them  as  to 
the  law  upon  the  facts.  In  Pangburn  v.  Bull,  1  Wend.  345,  it 
was  said :  "  The  court  below  erred  in  submitting  both  the  law  and 
the  fact  to  the  jury."  A  like  ruling  was  made  in  McCormick  v. 
Sisson,  7  Cowen,  715,  and  in  speaking  of  these  decisions  the  court 
said,  in  the  subsequent  case  of  Masten  v,  Deyo,  2  Wend.  424 : 
^^They  do  not  disapprove  of  submitting  such  questions  to  the  jury, 
but  they  condemn  the  manner  in  wliich  they  were  submitted. 
They  by  no  means  imply  that  the  court  ought  to  assume  the 
province  of  the  jury  and  pass  upon  the  facts,  in  case  facts  are  in 
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dispute ;  but  they  disapprove  of  the  surrender  by  the  court  of  its 
own  function— tlie  exercise  of  the  right  to  pronounce  the  law  to 
the  jury."  In  speaking  of  this  snbiect,  the  Supreme  Court  of  the 
United  States  said :  ^^  It  is  true  that  what  amounts  to  probable 
cause  is  a  question  of  law  in  a  very  important  sense."  After  citing 
some  authorities,  the  couit  f uither  said :  '^  It  is,  therefore,  gener- 
ally the  duty  of  the  court,  when  evidence  has  been  given  to  prove 
or  disprove  the  existence  of  probable  cause,  to  submit  to  the  jury 
its  credibility,  and  what  facts  it  proves,  with  instructions  that  the 
facts  found  amount  to  proof  of  probable  cause,  or  that  they  do 
not."  Stewart  v,  Sonneborn,  aimra.  It  was  said  by  Duer,  «f.,  in 
Bulkeley  v.  Smith,  2  Duer,  261,  that  '4t  is  true,  it  is  said,  by  many 
of  tlie  text- writers,  that  probable  cause  is  'a  mixed  question  of  law 
and  fact ;'  and,  misled  by  this  statement,  it  not  unf reqnently  hap> 
pens  that  judges  content  themselves  with  defining  a  probable 
cause,  leaving  the  jury  to  decide  whether  the  facts  of  the  case 
correspond  with  the  definition,  which  is,  in  efFect,  leaving  the 
whole  matter  to  their  determination.  It  is  evident,  however,  upon 
reflection,  that  the  deceptive  phrase,  'a  mixed  question  of  law  and 
fact,'  is  either  wholly  unmeaning,  or  is  intelligiDle  and  true  only 
in  a  sense  which  renders  it  just  as  applicable  to  e^ery  question  of 
law  that  a  judge  in  the  progress  of  a  trial  can  be  required  to  deter- 
mine." In  a  subsequent  part  of  the  opinion,  the  court  said :  ^*  If, 
instead  of  such  a  direction,  he  leaves  it  to  the  jury  to  determine 
not  only  whether  the  facts  alleged  by  the  plaintiff  ai*e  true,  but 
whether,  if  true,  they  prove  a  want  of  probable  cause,  he  abjures 
his  own  functions,  and  commits  a  fatal  error.''  In  the  course  of 
the  opinion  in  Cole  v,  Curtis,  mpra^  it  was  said :  "What  facts  and 
circumstances  amount  to  probable  cause  is  a  pure  question  of  hiw. 
Whether  they  exist  or  not  in  any  particular  case  is  a  pure  question 
of  fact.  The  former  is  exclusively  for  the  court,  the  latter  for  the 
jury.  This  subject  must  necessarily  be  submitted  to  the  jnrv  when 
the  facts  are  in  controversy,  the  court  instructing  them  what  the 
law  is.  Stone  v.  Crocker,  24  Pick.  81 ;  2  Greenl.  Ev.  section  454; 
Center  v.  Sprins^,  2  Iowa,  395;  Ash  v,  Marlow,  20  Ohio.  119; 
Blachford  v.  Dod,  2  B.  &  A.  179  (22  Eiig.  C.  L.  52) ;  Kidder  v. 
Parkhurst,  3  Allen,  393."  The  case  of  Potter  v.  Scale,  8  Cal.  217, 
declares  that  "whether  the  alleged  circumstances  existed  or  not, 
is  simply  a  question  of  fact,  and,  conceding  their  existence,  whether 
or  not  they  constitute  probable  cause  is  a  question  of  law."  To 
the  same  effect  are  the  cases  of  Israel  v.  Brooks,  23  111.  526 ;  Wade 
V.  Walden,  23  111.  369  ;  Grant  v,  Moore,  29  Cal.  644.  See  op.  649. 
It  is  clear  from  the  authorities  that  where  the  facts  are  not  dis- 
puted the  court  must  decide,  as  matter  of  law,  whether  they  do  or 
do  not  constitute  probable  cause;  but  where  they  are  disputed, 
then  the  court  must  hypothetically  state  the  material  facts  which 
there  is  evidence  fairly  tending  to  prove,  and  positively  direct  as 
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to  the  law  upon  the  ^uasamed  state  of  facts.  Where  the  evidence 
IB  conflictiog,  the  coart  must  charge  the  law  upon  the  conflicting 
theories,  and  in  no  event  leave  the  question  of  Jaw  to  be  decided 
by  the  jnry,  since  that  wonld  be  a  surrender  of  the  functions  of 
the  judge,  which  the  law  will  not  allow  him  to  make.  A  judge 
can  neitlier  evade  nor  escape  the  duty  of  declaring  the  law  to  the 
jury.  The  two  provinces  of  court  and  jury  are  essentially  distinct, 
and  the  court,  wnile  not  allowed  to  decide  questions  of  fact,  can- 
not abdicate  its  own  functions  by  leaving  to  the  jui'y  the  decision 
of  questions  of  law.  The  confusion  into  which  a  tew  of  the  courts 
have  fallen  is  attributable  to  the  fact  that  they  have  lost  sight  of 
•the  distinction  between  the  two  provinces,  and  have  forgotten  that 
tliere  are  in  almost  every  case  two  elements,  one  of  law  and  one  of 
fact,  of  which  one  is  wholly  within  the  province  of  the  court,  and 
the  other  within  the  province  of  the  jury.  The  question  of  prob- 
able cause  is  often  a  composite  one,  since  the  dispute  may  ]^  both 
as  to  the  law  and  as  to  the  facts,  but  this  does  not  change  the 
respective  duties  of  court  and  lury,  for  the  dispute  as  to  the  law  is 
to  be  settled  by  the  court,  while  the  dispute  as  to  the  facts  is  to  be 
settled  by  the  jury. 

In  the  case  at  bar,  the  theory  of  the  trial  court  was  radically 
wrong.  The  facts  hypothetically  assumed  in  the  instructions  were 
not  only  snch  as  tended  to  establish  probable  cause,  but  bmpvsal 
were,  if  true,  such  as  in  law  did  constitute  probable  ^SSSS 
cause.  It  was,  therefore,  the  duty  of  the  court  to 
inatrnct  the  jury,  not  that  the  facts  assumed  might  be  considered 
as  tending  to  establish  probable  cause,  but  that  they  did  in  law 
ooDstitute  probable  cause.  Instead  of  leaving  the  question  to  the 
jury,  as  to  whether  the  facts  did  or  did  not  constitute  probable 
cause,  the  court  should  have  pronounced  the  law  upon  tne  facts, 
leaving  to  the  jury  only  the  settlement  of  the  dispute  as  to  the 
existence  or  non-existence  of  the  facts. 

Judgment  reversed. 

Malicious  Prosecution— Liability  of  Company  where  Act  of  Agent  In 
Eicest  of  his  Authority! — See  notes  to  Jordan  i^.  Alabama  Great  Southern  R. 
Co.,  20  Am.  &  Eng.  R.  R.  Gas.  682. 

See  also  the  folio  wing  cases:  St.  Johnabury,  etc.,  R.  Co.  v.  Hunt,  15  Am. 
Sb  Eng.  R  R.  Cas.  118;  Thelin,  etc.,  R.  Co.  e.  Dorsey,  18  Id.  145;  Pressley  v. 
Mobile,  etc.,  R.  Co.,  11  Id.  227;  Ricord  v.  Central  Pacifio  R.  Co.,  2  Id.  894; 
Lynch  «.  Metropolitan  Elevated  R.  Co.,  12  Id.  119. 
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Abbath 

V. 
NOBTHEABTEBN   R.  Co. 

(Adv<inee  Casey  EouBe  of  Lord$ ;  England,    March  11,  1886.) 

An  action  for  malicious  proBecution  will  not  lie  against  a  corporation  ag- 
gregate.    Per  Lord  Bramwell. 

In  an  action  for  malicious  prosecution  the  judge  directed  the  jury  that  the 
burden  of  proof  as  to  existence  of  reasonable  and  probable  cause  for  the 
prosecution,  and  as  to  malice,  lay  on  the  plaintiff,  and  that  it  was  for  him  to 
show  that  the  defendants  had  not  taken  reasonable  care  to  inform  themselyes 
as  to  the  true  facts  of  the  case,  and  asked  the  jury  to  find  whether  they  had 
taken  such  reasonable  care,  and  whether  they  honestly  believed  the  case 
which  they  laid  before  the  committing^  magistrates.  The  jury  answered 
both  questions  in  the  affirmatiye,  and  the  judge  entered  judgment  for  the 
defeodants. 

Held  (affrming  the  judgment  of  the  court  below),  that  there  was  no  mia- 
directioD,  and  that  the  judgment  was  rightly  entered. 

This  was  an  appeal  from  the  judgment  of  the  court  of  appeal 
{Brett,  M.  R.,  Bo  wen  and  Fry,  L.  J  J.)  reported  in  49  L.  T.  liep, 
N.  S.  618,  and  11  Q.  B.  Div.  440,  reversing  a  judgment  of  the  oi- 
visional  court  (Grove  and  Lopes,  J  J.)  reported  in  11  Q.  B.  Div. 
79,  making  absolute  a  rule  for  a  new  trial  on  the  ground  of  mis- 
<lirection. 

The  action  was  brought  by  the  afjpellant,  who  was  a  doctor  of 
medicine  and  surgery  of  the  University  of  Heidelberg,  and  a  licen- 
tiate of  the  Apothecaries'  Company  of  London,  practising  in  Sun- 
derland, against  the  Northeastern  R.  Co.,  to  recover  damages  for 
an  alleged  malicious  prosecution.  The  matter  arose  out  of  claim 
put  forward  by  one  Michael  McMann,  a  general  dealer  in  Sun- 
derland, in  respect  of  personal  injuries  which  he  alleged  he  had 
sustained  in  an  accident  which  occurred  on  the  i*e8pondents'  line 
of  railway  on  the  10th  Sept.,  1880.  The  claim  of  McMann  was 
settled  by  the  respondents  paying  him  the  sum  of  £725  and  £300 
-costs.  Shortly  after  the  settlement  the  respondents  brought  a 
charge  of  conspiracy  against  the  appellant  and  McMann,  alleging 
that  the  symptoms  from  which  the  latter  appeared  to  be  suffering 
at  the  time  of  the  settlement  had  been  simulated  by  him  with  the 
aid  of  the  appellant.  When  the  charge  of  conspiracy  came  on  for 
trial,  the  accused  was  acquitted.  The  present  action  for  malicious 
prosecution  was  then  brought  by  the  appellant.  Cave,  J.,  who 
tried  the  cause  at  the  Durham  Summer  Assizes,  1882,  left  to  the 
jury  the  following  questions  :  Did  the  defendants  take  reasonable 
care  to  inform  themselves  of  the  true  state  of  the  case,  and  did 
they  honestly  believe  the  case  which  they  laid  before  the  magis- 
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trates?  The  jar^  answer  both  these  ^nestions  in  the  affirmative, 
and  the  learned  judge  directed  a  verdict  to  be  entered  for  the  re- 
spondents and  gave  jnd^ment  for  them. 

The  Attorney-Qenersd,  Sir  C^  Ru8seU^  Q.  0.,  McClymont^  and 
H,  Adkins  for  appellant. 

Digby  Seymour^  Q.  C,  Sir  H.  James^  Q.  C,  G,  Brucej  Q.  C, 
and  cA  Ijowson  Walton  for  respondents. 

Easl  of  Selboubne. — My  Lords:  The  argument  of  the  learned 
counsel  for  the  appellant  has  cleared  up  any  difficulty  which  there 
might  have  been  as  to  the  real  grounds  on  which  we  wwoht ofbti- 
should  decide  this  case.  The  question  is  really  one  of  of  raoor. 
the  weight  of  evidence,  and  nothing  else.  The  burden  of  satisfy- 
ing the  jury  that  there  was  no  reasonable  and  probable  ground  for 
the  prosecution  lies  upon  the  plaintiff.  It  is  not  now  seriously 
disputed  that  it  does.  The  learned  judge  having  left  the  two 
questions  of  fact  to  the  jury,  they  found,  first,  that  proper  cai-e  had 
been  used  by  the  prosecutors  to  inform  themselves  of  the  facts ; 
and,  secondly,  that  the  prosecutors  honestly  believed  the  case  which 
they  laid  before  the  magistrates.  In  my  judgment,  the  learned 
judge  did  not  misdirect  the  jury,  and  the  court  of  appeal  were 
right  in  their  view  of  the  law ;  and  the  only  question  is,  is  there 
any  ground  for  saying  that  upon  the  weight  of  the  evidence  the 
jury  miscarried  and  that  a  new  trial  ought  to  be  directed?  Speak- 
ing for  myself,  I  cannot  imagine  a  more  hopeless  case  in  that  point 
of  view.  The  railway  company  had  to  determine  whether  or  not 
they  would  institute  this  prosecution ;  and  the  evidence  given  by 
the  gentleman  who  was  acting  for  them  in  the  matter  is,  to  my 
mind,  as  completely  sufficient  to  negative  the  idea  of  the  absence 
of  reasonable  and  proper  care  on  the  part  of  the  company  to  in- 
form themselves  of  the  facts  as  anything  for  the  purpose  of  an  ac- 
tion of  this  sort  can  be.  The  statements  of  certain  persons  were 
obtained,  carefully  considered,  and  laid  before  counsel,  and  counsel 
advised  a  prosecution  upon  th(k'e  materials.  A  prosecution  hav- 
ing been  instituted,  it  was  thought  by  the  magistrates  that  the  pre- 
ponderance of  evidence  was  such  that  they  ought  to  send  the  case 
for  trial.  Taking  the  evidence  as  it  was  presented  to  the  railway 
company,  to  those  who  advised  them,  and  to  the  magistrates,  it  was 
a  body  of  evidence  which,  if  believed,  tended  to  prove  the  charge, 
and  justified  those  who  believed  it,  in  making  the  charge  in  per- 
fect good  faith.  How  it  can  be  said  that  taking  snch  a  body  of 
evidence  as  that,  without  the  suggestion,  much  less  proof,  of  the 
use  of  any  fraudulent  or  improper  means  to  obtain  it,  shows  a 
want  of  reasonable  care  on  the  part  of  the  company  to  inform  them- 
selves about  the  facts,  I  cannot  imagine.  I  cannot  conceive  better 
primd-fdcie  evidence  of  reasonable  care  in  that  respect.  (His 
Lordship  then  discussed  the  evidence  and  concluded :)  So  far  from 
26  A.  &  £.  R.  Cas.— 9 
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tfainkin);  that  there  is  a  preponderanoe  of  evidence  against  reason- 
able and  probable  canse,  my  doubt  is  rather  on  the  other  side» 
whether,  on  the  whole  evidence,  there  was  really  anything  to  go  to 
the  jury  in  favor  of  that  conclusion.  1  move  your  Lordships  that 
the  order  appealed  from  be  affirmed,  and  the  appeal  dismissed,  with 
costs. 

LoBD  Watson. — My  Lords :  I  am  of  the  same  opinion.  I  have 
no  doubt  that  the  learned  judge  ris^htly  directed  the  jury,  and  that 
there  is  nothing  to  show  that  the  defendants  acted  without  reason- 
samb-psb  ^^^^  *^^  probable  cause.  The  authorities  cited  bv  Mr. 
suKPnoiT*'  OF  McClymont  in  the  course  of  his  able  arirument  ao  not 

WANT  or  CAMM,      r  '  •      •  a*  ^^^1  J* 

form,  in  my  opmion,  any  exception  to  tlie  ordinary 
rule  that  the  burden  oi  proof  lies  upon  the  plaintiff.  Some  of 
them  establish  that  a  slight  amount  of  evidence  may  be  suffcientto 
launch  the  plaintifTs  case,  when  the  whole  circumstances  of  the 
case  are  in  themselves  sufficient  to  raise  a  presumption  of  want  of 
reasonable  care  on  the  part  of  the  prosecutor ;  but  that  is  not  the  case 
here.  As  to  the  finding  of  the  jury  being  contrary  to  the  evidence, 
I  concur  in  the  observations  which  have  been  made  by  the  noble 
and  learned  Earl.  I  entertain  considerable  doubt  as  to  whether 
there  was  any  evidence  to  go  to  the  jury.  It  is  unnecessary  to 
determine  that  point,  but  of  this  I  feel  persuaded  from  the  argu- 
ment which  we  nave  heard,  that,  looking  at  the  evidence  which  was 
before  the  jury,  they  could  not  honestly  and  fairly  have  given  any 
other  verdict. 

Lord  Bbamwell. — My  Lords :  I  am  of  the  opinion  that  no  action 

for  a  malicious  prosecution  will  lie  against  a  corporation.    I  take 

this  opportunity  of  saying  that  as  directly  and  peremp- 

AonOW  FOR     ,        •!     '^'^     T  'Ul  J    T   *1   •     1      i.1  *^     •        ^ 

MAuaoTO  PB08-  torily  as  I  possibly  can ;  and  I  think  the  reason  is  de- 

BOUnOH        WILL  i.        i.'       *  m  •      1     •  4.'  ^  T     • 

KOTLiBAOAiNST  moustrativc.  lo  maintain  an  action  for  a  malicious 
prosecution  it  must  be  shown  that  there  was  an  absence 
of  reasonable  and  probable  cause,  and  that  there  was  malice  or  some 
indirect  and  illegitimate  motive  in  the  prosecutor.  A  corporation 
is  incapable  of  malice  or  of  motive.  If  the  whole  body  of  share- 
holders were  to  meet,  and  in  so  many  words  to  say,  ''  Prosecute  so 
and  so,  not  because  we  believe  him  guilty,  but  because  it  will  be 
for  our  interest  to  do  it,"  no  action  would  lie  against  the  corpora- 
tion, though  it  would  lie  against  the  shareholders  who  had  given 
such  an  unbecoming  order.  If  the  directors,  even,  by  resolution 
at  their  board,  or  by  order  under  the  common  seal  of  the  company 
(I  am  putting  the  case  plainly  in  order  that  there  may  be  no  mis- 
take about  it),  were  maliciously,  with  the  view  of  putting  down  a 
solicitor  who  had  assisted  others  to  get  damages  against  them,  to 
order  a  prosecution  against  that  man,  if  they  did  it  from  an  indi- 
rect or  improper  motive,  no  action  would  lie  against  the  corpora- 
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tion,  because  the  act  on  the  part  of  the  directors  would  be  vUra 
vires ;  they  would  have  no  authority  to  do  it.  They  are  only 
agents  of  the  company ;  the  company  acts  by  them,  and  they  have 
no  authority  to  bind  the  company  by  ordering  a  malicious  prosecu- 
tion. I  say,  therefore,  that  no  action  lies,  even  if  you 
assume  tlie  strongest  case,  namely,  that  of  the  very  22SSI?^"iut» 
shareholders  directing  it,  or  the  very  directors  ordering  S5^^"  °*  **^ 
it,  because  it  is  impossible  that  a  corporation  should 
have  malice  or  motive ;  and  it  is  perfectly  immaterial  that  some 
subordinate  officer  or  individual  or  individuals  of  the  company 
have  such  malice  or  motive.  In  the  case  which  I  put,  an  action 
would  lie  agsiinst  the  directors  personally  who  had  ordered  an  im- 
proper prosecution.  It  may  be  that  no  action  would  lie  against 
any  subordinate  who  had  malice,  and  had  not  ordered  or  caused  or 
procured  the  prosecution,  because,  although  the  two  in- 
gredients existed,  which  are  necessary  for  the  main-  ^SwA-n?" 
tenance  of  snch  an  action, — that  is  to  say,  malice  and  the  JSSbbcuSS?™ 
absence  of  reasonable  and  probable  cause,— yet,  in  the 
case  whicli  I  surmise,  the  man  would  not  be  a  prosecutor;  and,  un- 
less yon  find  the  absence  of  reasonable  and  probable  cause  and 
malice  in  him  who  is  the  prosecutor,  an  action  is  not  maintainable. 
It  is  not  enough,  therefore,  to  show  that  there  was  an  absence  of 
reasonable  and  probable  cause  and  that  the  subordinate  had  malice, 
— not  that  I  for  a  moment  suggest  that  that  is  the  case  here.  In 
my  opinion,  this  is  not  merely  what  is  commonly  called  a  technical 
point,  although  if  a  point  were  untechnical  it  would  be  very  ob- 
jectionable. This  is  a  substantial  objection,  because  every  one,  or 
every  counsel  and  solicitor  listening  to  me,  knows  that  railway  oom- 
the  only  reason  why  a  railway  company  is  selected  for  fbmdaht. 
an  action  of  this  sort  is  that  a  jury  wonld  be  more  likely  to 

five  a  verdict  against  a  company  than  an  individual.  Everybody 
nows  it,  and  perhaps  there  is  a  sort  of  hope  of  confusion  ;  it  was 
said  ^'  the  man  was  innocent ;  somebody  ought  to  be  punished  for 
it,  here  is  a  railway  company ;  there  was  an  improper  motive ;" 
and  so  there  is  a  jumble ;  the  case  sets  before  a  jnry,  and  a  rail- 
way company  is  exactly  the  party  to  liave  damages  awarded  against 
it.  If  ever  there  was  a  necessity  for  protecting  persons  it  is  in  an 
action  for  malicious  prosecution,  and  for  two  reasons:  ^s. 
Firet  of  all,  a  prosecutor  is  a  very  useful  person  to  the 
community  .  We  have  something  in  the  nature  of  a  public  prose- 
cutor, but  evey body  knows  that  the  greater  number  of  prosecutions 
in  this  country  are  not  undertaken  by  the  State,  but  by  private- 
persons  or,  as  in  this  case,  corporations.  One  may  venture  to  quote 
Bentham  even  upon  this  matter.  He  said  that  laws  would  be  of 
bnt  very  Ijttle  use  if  there  were  no  informers,  and  that  it  is  neces- 
sary for  the  benefit  of  the  public  that  people  when  they  prosecute, 
and  prosecute  duly,  shoula  be  protected.     And  there  is  an  addi- 
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tional  reason.  A  man  brings  an  action  for  a  malicious  prosecution ; 
lie  gives  evidence  which  shows  or  goes  to  show  that  he  is  innocent. 
You  may  tell  the  jury  over  and  over  again  that  that  is  not  the 
question  ;  but  they  never,  or  very  rarely,  can  be  got  to  undei'stand 
it.  They  think  that  it  is  not  right  that  a  man  should  be  prosecuted 
'  when  he  is  innocent,  and  in  the  end  they  pay  him  for  it.  It  is 
therefore  all-important  that  these  actions  should  not  be  permitted 
to  be  brought  against  persons  or  bodies  or  others  who 
oiTB  HOT  PROP-  are  not  properly  liable  in  respect  of  them.  It  may  be 
■RLTUABLB.  ^.^^  "Well,  but  tlus  is  rather  hard  upon  a  man  who 
has  been  prosecuted,  and  improperly  prosecuted."  That  is  to  say, 
the  corporation  is  innocent,  but  its  officers  are  guilty.  But  the 
same  tiling  happens  in  the  case  of  an  individual  prosecutor.  A 
man  receives  false  information;  he  prosecutes  upon  that  informa- 
tion. The  person  who  gave  him  the  information  is  not  liable,  be- 
cause he  did  not  prosecute.  He  may  be  liable  for  the  untrue 
statement,  because  it  may  be  slander,  in  the  same  way  as  he  would 
be  liable  if  he  charged  an  indictable  offence  against  a  pei*son.  Or 
possibly  he  may  be  liable  for  having  procured  the  prosecution  ;  and 
it  may  be  that,  in  such  a  case  as  this,  some  of  the  people  employed 
by  the  company  were  actuated  by  an  indirect  motive.  '  I  do  not 
say  that  they  were — it  is  impossible  to  say  so ;  but  what  I  say  is, 
that  it  is  no  harder  upon  a  man  that  he  has  no  remedy  against  any 
individual  man  who  lias  prosecuted,  he  having  no  malice,  but  some- 
body who  gave  him  information  having  malice.  It  is  said  that  is 
an  old-fashioned  sort  of  notion.  It  is ;  but  this  opinion  is  one  that 
I  have  entertained  ever  since  I  have  known  anything  about  the 
law,  and,  although  it  is  an  old-fashioned  one,  I  trust  that  it  is  one 
which  will  not  die  out,  for  the  reasons  which  I  have  given.  But 
it  is  said,  '*  Well,  but  a  variety  of  actions  have  been  allowed  against 
corporations  which  did  not  formerly  exist."  I  deny  it.  It  is  cer- 
Aonoir  aoawbt  ^^in  a  Corporation  may  order  a  thing  to  be  done  which 
falS  wpSSoh-  is  *  trespass,  because  there  the  act  of  those  who  act  for 
MENT-LiBEL.  ^\^q  corporatloii  is  not  ultra  vires.  For  instance,  take  the 
case  of  false  imprisonment.  A  railway  company  gives  somebody 
power  to  take  up  persons  who,  it  believes,  are  doing  some  wrong  to 
the  company,  if  a  person  is  so  authorized,  that  is  an  authority 
which  may  be  unreasonably  exercised.  You  cannot  give  an  au- 
thority maliciously  to  prosecute,  but  yon  may  give  an  authority  to 
take  up  persons  who  are  cheating  a  railway  company.  If  that 
person  to  whom  authority  is  given  makes  a  mistake,  and  takes  up 
a  person  who  is  not  cheating,  it  may  in  such  case  be  said  properly 
to  be  the  act  of  the  company  and  they  are  properly  liable.  But  in 
that  case  there  is  neither  malice  nor  motive  in  question.  So  also 
they  may  be  liable  for  the  publication  of  a  libel.  That  unfortu- 
nate word  "  malice"  has  got  into  cases  of  action  for  libel.  We  all 
know  that  a  man  may  be  the  publisher  of  a  libel  without  a  particle 
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of  malice  or  Improper  motive.  Therefore  the  case  is  not  the  same 
as  wiiere  actaal  and  real  malice  is  necessary.  Take  the  case  where 
a  person  may  make  an  untrue  statement  of  a  man  in  writing,  not 

Erivileged  on  account  of  the  occasion  of  its  publication  :  he  would 
e  liable  although  he  had  not  a  particle  of  malice  against  tlie  man  ; 
so  would  a  corporation.  Suppose  that  a  corporation  published  a 
newspaper  or  printed  books,  and  suppose  that  it  was  proved  against 
them  that  a  book  so  published  had  b^en  read  by  an  officer  of  the 
corporation,  in  order  to  see  whether  it  should  be  published  or  not, 
and  that  it  contained  a  libel,  an  action  lies  there,  because  there  is 
no  question  of  actual  malice  or  ill-will  or  motive.  For  these 
reasons,  which  I  dwell  upon  at  no  greater  length,  more  particularly 
as  Mr.  McClymoiit  did  not  cite  any  cases  upon  this  point  or  go  into 
it  at  all,  I  am  clearly  of  the  opinion  that  this  action  does  not  lie 
against  this  company.  Bnt,  assuming  that  that  difficulty  did  not 
exist,  there  is  no  absence  of  reasonable  and  probable  cause  in  this 
case.  I  doubt  very  much  whether  Cave,  J.,  needed  to  have  left  to 
the  jury  the  question  whether  reasonable  care  had  been  used.  I 
doubt  it  very  much  indeed.  I  doubt  very  much  whether  he  might 
not — I  will  not  say  ought  not — to  have  said  to  the  jury,  "  If  you 
are  of  the  opinion  that  these  directors  honestly  believea  the  state- 
ments that  were  laid  before  them,  and  honestly  acted  upon  the 
opinions  that  were  given  to  them,  there  not  only  was  no  absence  of 
reasonable  and  probable  cause,  but  it  existed  in  abundance."  How- 
ever, he  did  put  the  question,  and  the  jury  did  answer  it ;  and  it 
does  seem  to  me,  I  must  say,  one  of  the  strongest  cases  of  an  un- 
founded action  that  ever  was  brought,  even  for  a  malicious  prose- 
cution. 

LoBD  FrrzGEBALD. — ^My  Lords :  I  do  not  intend  to  make  any 
observation  upon  the  grave  question  on  which  my  learned  and 
noble  friend  (Lord  Bramwell)  nas  expressed  his  opinion  so  forcibly, 
as  to  whether  this  action  lies  against  a  corporation.  That  question, 
is  not  now  properly  before  us.  We  have  had  no  argument  upon 
it,  and  in  the  view  which  your  Lordships  have  taken,  it  is  unneces- 
sary for  the  decision  of  the  case.  I  have  no  doubt  that  the  weighty 
observations  of  my  noble  and  learned  friend  will  be  instructive  in 
future,  and  will  always  carry  with  them  that  force  before  an  tribun- 
al which  they  so  eminently  deserve.  But  I  shall  only  say  of  coi'po- 
rations,  and  of  these  trading  corporations  especially,  that  I  have 
often  heard  it  observed  that  they  certainly  are  very  frequently  with- 
out conscience  and  sometimes  very  malicious.  To  deal  issubs  of  pbob- 
with  the  case  as  it  really  comes  before  us,  I  do  not  en- 
tertain any  doubt  that  the  issue  npon  the  question  of 
probable  cause,  as  well  as  upon  the  question  of  malice,  lies  upon 
the  plaintiff  in  this  sense,  that  the  plaintiff  is  bound  to  offer  evi- 
dence sufficient,  if  uncontradicted,  to  sustain  both  these  issues  on. 
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his  behalf.  At  the  close  of  the  plaintiff's  case,  supposing  that  it 
had  closed  there,  and  no  evidence  had  been  offered  directly  on  be- 
half of  the  defendants,  was  there  sach  a  case  upon  tlie  two  issues 
as  that  it  could  be  said  that  there  was  evidence  to  sustain  the  issues 
for  the  plaintiff?  I  so  far  differ  from  the  opinion  of  my  learned 
and  noble  friend  that  I  think  there  was  evidence  upon  both  issues, 
if  uncontroverted,  from  which  the  jury  might  have  found,  and  the 
Judge  who  pi*e8ided,  drawing  the  proper  inference  from  the  facts 
himself,  might  have  found  in  the  plaintiff's  favor.  It  is  unneces- 
sary for  me  here  to  point  out  in  detail  what  that  evidence  was. 
Buc  upon  the  whole  of  the  evidence  produced  upon  both  sides, 
the  learned  Judge  put  two  questions,  and,  in  my  opinion,  two 
very  proper  questions,  to  the  jury  for  the  purpose  of  informing 
his  mind  as  to  what  was  the  proper  inference  for  the  Judge  to 
draw  upon  this  very  question  of  the  presence  or  absence  of  prob- 
able case.  The  iury  answered  the  two  questions  in  the  defend- 
ant's favor,  and  though  possibly  I  might  myself  have  come  to  a 
different  conclusion  upon  the  first  question,  I  cannot  say  that  the 
verdict  was  an  unreasonable  one,  or  so  far  against  the  weight  of  evi- 
dence that  it  ought  not  to  stand.  As  to  the  alleged  misdirection, 
I  do  not  think  that  the  summing-up  of  the  learned  judge,  taken  as 
a  whole,  and  together  with  the  questions  he  put,  could  have  misled 
the  jury. 

The  Earl  of  Selbouene. — ^My  Lords :  My  noble  and  learned 
friend  opposite  (Lord  Bramwell)  has  raised  a  question  which  has  not 
been  argued  before  your  Lordships — ^a  question  of  the  greatest  im- 
portance— as  to  whether  it  is  of  the  essence  of  an  action  of  this  sort 
that  malice  should  be  proved  in  a  sense  not  imputable  to  a  corpora- 
tion. The  importance  of  that  question  would  certainly  have  led 
me,  before  I  could  arrive  satisfactorily  at  an  opinion  of  my  own 
upon  it,  to  desire  to  hear  it  argued.  It  has  not  been  argued  at 
your  lordships'  bar.  It  was  not,  as  far  I  can  see,  a  ground  of  deci- 
sion in  the  court  below.  What  has  be^n  said  by  my  noble  and 
learned  friend,  I  am  sure,  will  have  the  weight  due  to  all  opinions 
of  his  whenever  the  question  comes  to  be  solemnly  examined,  but 
I  do  not  think  that  your  Lordships'  decision  in  the  present  case  can 
properly  be  regarded  as  determiniag  that  question. 

Order  appealed  from  affirmed,  and  appeal  dismissed,  with  costs. 

Liability  of  Corporations  for  Malicious  Prosecutioni— There  is  a  line  of 
English  authorities  which  hold  that  a  corporation  is  not  liable  for  malicious 
prosecution.  Stevens  v.  Midland  Counties  R.  Co.,  10  Ezch.  852;  Henderson 
«.  Midland  R.  Co.,  20  W.  R.  23,  and  Walker  v.  Southeastern  R.  Co.,  L.  R., 
5  C.  P.  640.  In  the  last-named  case  one  of  the  defendants*  servants,  a  con- 
stable, after  the  conclusion  of  a  scuffle  \n  a  station  yard  between  some  of  the 
defendant's  servants,  and  other  persons,  wrongfully  gave  A  into  custody  on  a 
charge  of  assaulting  one  of  the  defendant's  servants.  By  the  defendant's 
regulations  their  constables  were  authorized  to  take  into  custody  any  one 
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they  saw  committing  an  asMnlt  upon  another  in  any  of  the  stations,  and  for 
the  parpose  of  patting  an  end  to  any  fight  or  affray ;  bat  they  were  directed 
to  use  this  power  with  extreme  caution,  and  not  if  the  fight  or  affray  was  at  an 
«nd  before  they  interposed.  Bdd^  that  the  defendants  (the  railway  com- 
pany) were  not  liable  for  the  act  of  their  servant,  as  the  court  drew  the  in- 
ference of  fact  that  the  constable  in  giving  A  into  custody  was  not  acting 
within  the  scope  of  his  employment. 

But  in  America  a  different  rule  is  laid  down,  and  it  is  held  that  a  corpora- 
tion may  be  liable  to  an  action  for  malicious  prosecution.  The  rule  is  thus 
-expressed  by  Mr.  Justice  Swayne  in  National  Bank  v,  Graham,  100  U.  S.  699, 
702:  '*  Corporations  are  liable  for  every  wron^  they  commit,  and  in  such 
cases  the  doctrine  of  ultra  vires  has  no  application.  They  are  liable  for  the 
acts  of  their  servants  while  such  servants  are  engaged  in  the  business  of  their 
principal,  in  the  same  manner  and  to  the  same  extent  that  individuals  are 
liable  under  like  circumstances.  An  action  may  be  maintained  against  a  cor- 
poration for  its  malicious  or  negligent  torts,  however  foreign  they  may  be  to 
the  object  of  its  creation,  or  beyond  its  granted  powers.  It  may  be  sued  for 
assault  and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for  mali- 
cious prosecution,  for  nuisance,  and  for  libel.  In  certain  cases,  it  may  be 
indicted  for  misfeasance  or  non-feasance,  touching  duties  imposed  upon  it 
in  which  the  public  are  interested.  Its  offences  may  be  such  as  will  forfeit 
its  existence." 

There  are  many  American  authorities  sanctioning  an  action  for  malicious 
prosecution  agaiast  a  corporation.  Jordan  9.  Alabama  G.  S.  R.  Co.,  74  Ala. 
85,  so  holds,  overruling  the  case  of  Owsley  «.  M.  &  W,  P.  R.  Co.,  37  Ala. 
S60.  In  the  Jordan  case,  the  court  say:  *^The  idea  that  a  corporation  is 
not  liable  for  a  tort  involving  a  malicious  intent  had  origin  in  the  day  when 
it  was  denounced  as  soulless,  and  was  an  application  of  the  quaint  syllogism 
ascribed  by  Lord  Coke  to  chief  Baron  Man  wood,  that  *  none  can  create  souls 
but  God,  and  a  corporation  is  created  by  the  king,  and  therefore  a  corpora- 
tion can  have  no  soul.^  From  which  was  deduced  the  conclusion  that  it 
•could  do  no  wrong.  There  was  a  reluctance  to  look  beyond  the  legal  entity 
to  the  natural  persons,  its  constituent  members,  or  to  the  agents  or  servants 
through  whom  its  faculties  were  exercised,  and  its  legal  existence  kept  alive. 
To  the  mere  legal  entity,  motive,  good  or  evil,  cannot  be  imputed,  but  it  is 
imputable  to  its  representatives;  and  as  the  corporation  derives  benefit  from 
the  representation,  there  is  but  little  justice  in  a  claim  of  exemption  from  the 
responsibilities  it  may  involve." 

In  Reed  «.  Home  Savings  Bank,  130  Mass.  445,  the  peculiar  argument  was 
made  that  while  ordinary  business  and  trading  corporations  might  be  liable 
to  an  action  for  malicious  prosecution,  a  savings  bank  was  not  so  liable. 
The  argument  was  that  savings  banks  are  not  business  or  trading  corpora- 
tions but  are  rather  trustees  administering  upon  the  property  of  those  who 
fitand  in  the  relation  of  eestuU  que  truetent^  from  motives  of  kindness  and  char- 
ity, and  not  for  the  purpose  of  gain.  The  court,  however,  refused  to  admit 
the  soundness  of  this  argument,  holding  that  if  all  this  were  true,  morally 
apeaking,  it  did  not  affect  the  legal  status  of  the  corporation,  nor  exempt  it 
from  li»>ility  for  its  torts.  In  Ricord  v.  Central  P.  R.  Co.,  15  Nev.  167,  it 
was  held  that  the  prosecution  of  criminal  offenders  is  one  of  the  objects  and 
privileges  of  a  railroad  company,  and  that  it  could  be  held  liable  for  any  mali- 
cious prosecution.  *'  We  are  willing  to  concede,"  said  the  court,  **  the  first 
E reposition  of  appellant^s  counsel,  that  a  corporation  cannot  be  bound,  even 
y  the  act  of  its  board  of  directors,  unless  done  in  pursuance  of  some  object 
embraced  by  its  charter  or  of  some  power  conferred  upon  it  by  law.  But 
we  do  not  think  that  the  prosecution  of  criminal  offenders  is  always  and 
necessarily  outside  of  the  objects  and  privileges  of  a  railroad  corporation. 
It  is  the  object  of  such  corporations  to  acquire  property,  and  it  is  their  privi- 
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lege  to  protect  it  by  every  lawful  means.  It  is  not  only  lawful,  but  a  perfectly 
legitimate  and  even  a  commendable  means  of  protecting  private  property, 
to  institute  criminal  proceedings  against  those  who  infringe  the  right  by 
criminal  practices.  And  this  is  even  more  emphatically  true  of  corporations 
than  of  natural  persons.  Their  property  is  so  vast,  and  their  business  so  ex- 
tended and  complicated ;  they  are  so  constantly  and  in  so  many  directions 
exposed  to  the  danger  of  loss  by  theft,  robbery,  and  embezzlement,  that 
they  are  compelled,  by  the  same  policy  that  induces  penal  legislation  on  the 
part  of  the  State,  to  let  it  be  known  that  they  will  prosecute  vigorously  and 
systematically  all  criminal  acts  by  which  they  are  directly  injured.  That 
they  act  in  conformity  with  this  policy  is  notorious.  They  have  not  only 
their  corps  of  legal  aavisers  and  their  local  attorneys,  but  they  keep  a  force 
of  detectives  continually  employed  in  ferreting  out  depredators  upon  their 
rights,  and  assisting  the  public  authorities  in  bringing  them  to  justice.  No 
law  and  no  public  policy  restrains  them  in  this  respect,  and  to  decide  that 
they  can  never  be  held  to  a  proper  accountability  for  what  they  are  con- 
stantly doin^  would  simply  be  to  endow  them  with  an  additional  and  most 
invidious  privilege." 

In  Brocaw  v,  N.  J.  R.  Co.,  82  N.  J.  L.  828,  a  corporation  was  held  liable 
for  false  and  fraudulent  representations,  for  maliciously  obstructing  a  party  in 
his  business,  for  maintaining  a  vexatious  suit,  and  for  malicious  libel.  See 
also  Vance  «.  Erie  R.  Co.,  82  N.  J.  L.  334.  In  Wheless  «.  Second  National' 
Bank,  1  Bax.  (Tenn.),  469  a  bank  was  held  to  be  liable  for  maliciously  suing 
attachment.  In  Boogher  v.  Life  Association  of  America,  a  corporation  was 
held  liable  for  maliciously  causing  a  person  to  be  prosecuted  for  criminal 
libel.  This  decision  overrules  Gillett  v.  Missouri  V.  R.  Co.,  65  Mo.  816,  ia 
Williams  v.  Planters*  Insurance  Co.,  57  Miss.  759,  the  defendant  corporation 
was  held  liable  for  maliciously  prosecuting  plaintiff  for  arson.  See  also  Iroa 
Mountain  Bank  v.  Mercantile  Bank,  4  Mo.  Ap.  505.  In  Jeffersonville  R.  Co. 
«.  Rogers,  28  Ind.  7,  the  court  say :  *  *  It  is  argued  that  a  corporation  cannot 
be  supposed  to  act  wilfully  or  maliciously,  and  that  therefore  the  damages 
cannot  go  beyond  the  point  of  actual  compensation.  This  reasoning  is  toa 
metaphysical  to  be  applied  in  testing  the  civil  liability  of  a  corporation. 
Practically,  there  is  a  human  intelligence  and  volition  which  controls  tho 
affairs  of  a  corporation  just  like  those  of  an  individual  and  which  may  act 
wilfully,  maliciously,  or  recklessly,  thus  laying  the  basis  for  exemplarjr 
damages,  and  therefore,  what  rule  of  damages  would  apply  in  a  suit  against 
a  natural  person  ought  to  apply  in  a  suit  against  a  corporation.  Any  dis- 
crimination in  that  regard  would  shock  the  public  sense  of  impartial  justice 
and  would  be  an  unjustifiable  innovation.''  In  Carter  v.  Howe  Machine  Co.,. 
51  Md.  290,  7  Repr.  621,  the  court  of  appeals  of  Maryland  affirmed  the  liabil- 
ity of  a  corporation  for  malicious  prosecution.  See  also  P.  W.  &  B.  R.  Co. 
«.  Quigley,  21  How.  202.  And,  by  the  great  weight  of  modern  authority,  a 
corporation  may  be  liable,  even  when  a  fraudulent  or  malicious  intent  in  fact 
is  necessary  to  be  proved,  the  fraud  or  malice  of  its  authorized  agents  being 
imputable  to  the  corporation.  National  Exchange  Co.  v.  Drew,  2  Mc'Q. 
103;  New  B.  &  C.  R.  Co.  v.  Conybeare,  9  H.  L.  Cas.  711,  788,  740;  Barwick 
«.  Eng.  J.  S.  Bank,  L.R.  2  Ex.  259;  Copley  o.  Grover  &  Baker  Co.,  2  Woods. 
494;  Goodspeed  v.  East  H.  Bank,  22  Conn.  530;  Edwards  o.  Midland  R.  Co., 
8  Q.  B.  D.  287. 

And  generally  Pressly  v.  Mobile,  etc.,  R  Co.,  11  Am.  &  Eng.  R.  R.  Cas. 
227;  Lynch  o.  MetropoliUn  El.  R.  Co.,  12  lb.  119;  Thelin  v.  Dorsey.  18  lb. 
145;  St.  Johnsbury,  etc.,  R.  Co.  v.  Hunt,  15  lb.  113;  Jordon  «.  Alabama^ 
etc.,  R.  Co.,  20  lb.  628;  Edwards  e.  Midland  R.  Co.,  1  lb.  571;  Ricord  v. 
Cent.  Pac.  R.  Co.,  2  lb.  894. 
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(Law  Sep&rt9y  17  Q.  B.  Dw.  215.) 

The  female  plaintiff  arriyed  at  a  station  on  the  defendants'  railway  forty^ 
minutes  before  the  time  at  which  the  train  by  which  she  intended  to  travel 
was  to  start.  She  had  a  bag  and  two  other  articles  of  luggaee,  which  a  por- 
ter took  into  the  station.  She  saw  the  two  labelled,  and  told  the  porter  she 
wished  the  bag  to  be  ptit  in  the  train  with  her,  and  asked  if  it  would  be  safe 
to  leave  it  with  him.  He  replied  that  it  would  be  quite  safe,  and  she  then 
went  to  meet  her  husband  and  get  a  ticket.  They  returned  together  in  ten 
minutes  and  found  that  the  two  labelled  articles  had  been  put  into  the  Tan, 
but  that  the  bag  was  not  forthcoming.  At  the  trial  in  the  county  court  the 
judge  found  that  the  porter  had  been  negligent  in  not  being  in  readiness  to- 
put  the  bag  into  the  carriage  on  the  return  of  the  female  plaintiff,  and  that 
the  defendants  were  liable  for  its  loss. 

Bisld  (by  Lord  Esher,  M.R,  and  Lindley,  L.J.,  Lopes,  L.J.,  di89entierUe)y 
that  there  was  evidence  to  warrant  the  judge  in  finding  that  the  bae  was  in- 
trusted to  the  porter  for  the  purpose  of  the  transit,  and  not  to  be  taken 
charge  of  while  the  journey  was  suspended,  and  that  he  was  acting  within 
the  scope  of  his  authority  in  taking  charge  of  it. 

By  Lord  Esher,  M.R.,  that  so  long  as  passenger's  luggage  intended  to  be 
taken  in  the  train  with  the  passenger  is  in  the  custody  of  a  porter  for  the 
purpose  of  the  transit,  either  a^  the  commencement  or  conclusion  of  the  jour- 
ney, the  railway  company  are  common  carriers  of  it;  but  that  while  it  is  in 
the  carriage  and  partially  under  the  control  of  the  passenger,  the  railway 
company  are  not  common  carriers,  but  are  liable  as  carriers  for  negligence 
only. 

Appeal  from  the  judgment  of  a  Divisional  Court  setting  aside 
the  judgment  obtained  for  one  of  the  plaintiffs  at  the  trial  of  the 
action  in  the  Marylebone  County  Court. 

Tlie  action  was  brought  against  tlie  defendants  to  recover  the 
value  of  passenger's  luggage  alleged  to  have  been  lost  by  the  neg- 
ligence of  the  defendants.  The  judge's  note  of  the  evidence  of 
Mi-s.  Bunch  was  as  follows  :  "  On  the  24:th  of  December  last  year, 
I  arrived  at  the  Great  Western  R.  Station  (Paddington)  at 
4:20  with  portmanteau,  hamper,  and  a  Gladstone  bag  belonging  to 
my  husband.  A  porter  came  forward  and  took  same  on  a  trolley  to 
be  labelled.  I  saw  portmanteau  and  hamper  labelled  to  Bath.  I 
told  him  I  wished  Gladstone  bag  to  be  put  in  train,  and  asked  him 
if  it  would  be  safe  to  leave  it  with  him.  He  replied  that  it  would 
be  quite  safe,  and  he  would  guard  the  luggage  and  put  it  in  the 
train.  I  went  back  to  meet  mv  husband  and  get  ticket.  I  met 
my  husband ;  he  had  taken  ticket.  We  returned  where  luggage 
had  been,  the  trolley  had  gone  away,  the  luggage  had  been  put  m 
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the  van,  and  the  Gladstone  bag  was  not  forthcoming.  The  porter 
was  standing  by  the  luggage  when  I  left  him,  and  the  Gladstone 
bag  was  there  k\l  safe  then.  I  saw  tlie  porter  still  there  two  min- 
utes after  I  left  him.  I  returned  with  mv  husband  ten  minutes 
after,  and  he  was  gone.  Cross-examined :  I  met  my  husband  in 
front  of  the  station  ;  my  husband  got  my  ticket — I  do  not  know 
when.  I  am  quite  sure  porter  said  luggage  would  be  all  right.  It 
was  a  little  after  half -past  four  when  I  came  back.  There  was  a 
great  crowd,  it  being  Christmas-eve."  From  the  evidence  of  the 
liusband  it  appeared  that  he  had  arranged  to  go  by  the  live  o^clock 
train;  that  he  took  his  own  ticket  from  Moorgate  Street  to  Bath; 
tiiat  he  went  to  the  Great  Western  Station  and  took  his  wife's 
ticket,  and  subsequently  met  his  wife  standing  at  the  entmnce  of 
the  first-class  booKing  office ;  that  they  went  straight  through  on 
to  the  platform  where  the  luggage  was  left,  and  that  there  was  no 
trolley  or  luggage  there.  The  defendants  produced  at  the  trial  a 
printed  notice  to  passengers,  a  copy  of  whicu  was  in  the  labelling 
vestibule,  the  material  part  of  which  was  as  follows:  '^Passengers 
are  required  to  see  their  luggage  duly  labelled,  as  until  so  labelled 
it  will  not  be  put  into  the  trains,  nor  will  the  company  assume  or 
incur  any  responsibility  in  respect  thereof.  The  company's  ser- 
vants have  strict  orders  not  to  take  charge  of  any  luggage  or  par- 
cels; and  if  passengers  are  desirous  of  leaving  them  under  the 
charge  of  the  company,  they  must  themselves  take  or  see  them 
taken  to,  and  deposited  in,  the  cloak-room."  The  defendants  also 
produced  tickets  siu)ilar  to  that  taken  at  Paddington  which  pur- 
ported to  be  issued  subject  to  the  conditions  stated  in  the  ccmi- 
pany's  time-tables,  and  copies  of  the  time-tables,  containing  among 
the  general  notices  and  regulations  the  following:  '^  The  company 
will  not  in  any  case  be  liable  for  luggage  taken  with  the  passen- 
gers into  the  carriages,  but  only  when  it  is  properly  labelled  and 
f>laced  in  a  luggage  van.  The  company  will  not  be  responsible  for 
uggage  not  labelled  or  improperly  labelled." 

The  courtty  court  judge  found  that  the  porter  was  guilty  of  neg- 
ligence in  not  being  in  readiness  to  put  tne  bag  into  the  carriage 
with  Mrs.  Bunch  on  her  return  as  promised,  and  he  held  the  de- 
fendants liable  and  entered  judgment  for  the  plaintiff  Mr.  Bunch, 
and  a  nonsuit  against  his  wife. 

The  defendants  obtained  a  rule  nisi  to  set  aside  the  judgment 
and  enter  judgment  for  the  defendants  or  for  a  new  trial.  On  the 
argument  in  the  Queen's  Bench  Division,  Day  and  A.  L.  Smith, 
JJ.,  differed ;  but  the  latter,  who  agreed  with  the  decision  of  the 
county  court  iudge,  withdrew  his  judgment.  Tlie  rule  was  ac- 
cordingly made  absolute  to  enter  judgment  for  the  defendants,  but 
leave  was  given  to  appeal.  The  plaintiffs  appealed. 
C.  C.  Scott  for  plaintiffs. 
H.  S,  Wright  for  defendants. 
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Lord  Esher,  M.R. — In  this  case  the  qnestion  has  been  tried  in 
the  county  coart,  and  upon  that  there  was  an  appeal  to  the 
Divisional  Conrt  consisting  of  two  judges,  my  britthei-s  Day  and 
A«  L.  Smith,  who  differed  in  opinion ;  and  the  latter,  for  tlie  pur- 
pose of  allowing  the  case  to  come  to  the  Court  of  Appeal,  with- 
drew his  judgment,  and  the  case  is  here  by  leave. 

The  question  is,  whether  there  was  eviaence  before  the  county 
court  judM  upon  which  he  might  reasonably  find  for  sufficiency  of 
the  phiintiff.     If  there  was  such  evidence,  neither  the  5JSS?*  fwS 
Divisional  Court  nor  this  Court  is  entitled  to  overrule  "*• 
the  decision. 

Tlie  evidence  was  that  a  ticket  had  been  taken  by  the  husband 
at  Moorgate  Street  by  which  he  was  to  go  to  Paddington,  and 
from  there  some  distance  into  the  country.     His  wife  facts. 

was  to  meet  him  at  the  station  ;  she  brought  the  luggage,  and  when 
she  arrived  at  the  Paddington  Station,  the  three  articles  were  taken 
by  a  porter  into  the  station.  She  told  him  where  they  were  to  go 
to,  butsatd  she  wished  the  Gladstone  bag  to  be  put  into  the  train — 
that  is,  into  the  carriage  with  her — ^and  asked  if  it  wonid  be  safe  to 
leave  it  with  him.  It  is  obvious,  or,  at  all  events,  it  was  obvious  to 
the  county  court  judge,  that  the  way  to  treat  the  matter  is  as 
though  she  had  said :  "My  husband  is  coming  to  meet  me ;  we  arc 
going  by  the  train ;  I  have  brought  the  luggage  here,  and  I  am  going 
to  meet  him  at  this  station  atid  take  my  ticket ;  will  the  things  be 
safeP'  Then  she  goes  and  meets  her  husband  at  the  station,  at  the 
ticket  office  where  her  husband  has  taken  a  ticket  for  her,  and  when 
they  come  back  the  bag  is  gone.  The  evidence  is  that  she  was 
away  for  ten  minutes.  We  must  take  into  account,  no  doubt,  that 
when  she  went  to  the  station  it  was  forty  minutes  before  the  train 
was  advertised  to  start,  but  the  evidence  is  open  to  this  construc- 
tion that  the  train  actually  came  up  to  the  platform  ten  minutes 
after  she  got  there. 

The  qnestion  arises,  what  are  the  liabilities  of  the  company  with 
r^;ard  to  that  bag?  Itis^aid  that  the  porter  had  posses-  lubilitt  of 
sion  of  it  beyond  the  scope  of  his  authority ;  and  that,  SS-po88im-*° 
therefore,  if  anybody  is  liable  for  its  loss,  it  is  the  porter  «<*«»^  poawa. 
and  not  the  railway  company.  It  seems  to  me  that,  with  regard  to 
tlie  public,  the  scope  of  a  porter's  authority  is  to  be  measured  by 
what  the  company  deliberately  allow  their  porters  to  do,  and  they 
cannot  say  that  a  porter  is  acting  beyond  the  scope  of  his  authority 
with  regard  to  the  public  by  reason  of  some  secret  orders  which 
they  have  given  to  him.     That  is  the  first  proposition  I  put. 

Now,  what  do  portere  do  when  you  arrive  at  a  station  ?  The 
railway  company,  as  we  know,  allow  their  porters  to  take  the  lug- 
gage on  to  the  platform.  That  is  the  first  step.  When  it  is  on 
the  platform,  on  any  part  of  the  platform  in  some  railway  stations, 
or  at  a  particular  part  of  the  platform  in  other  railway  stations,  if 
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you  tell  them  where  you  are  going,  and  your  Ing^ge  is  to  go  into 
the  van,  it  is  labelled.  But  all  that  time,  before  it  is  labelled,  and 
after  and  until  ft  is  put  into  the  van,  it  is  generally  in.  the  custody 
of  a  porter,  and  almost  always  of  the  porter  who  first  took  it. 

Now,  with  regard  to  that  labelled  property,  it  seems  to  me  that 
it  is  within  the  scope  of  the  porter's  authority  to  take  that  luggage 
on  behalf  of  the  railway  company ;  and  from  the  moment  it  gets 
into  the  possession  of  a  porter,  it  is  in  the  possession  of  the  railway 
company  for  the  purposes  of  carriage  unless  something  intervener 
to  alter  that  state  of  things.  Until  that  something  intervenes,  that 
luggage  is  in  their  custody  for  the  purpose  of  conveyance;  they 
are  common  carriers  of  it,  and  liable  as  common  carriera. 

Now  comes  the  case  of  Inggage  which  is  not  to  go  into  the  van* 

Here  again  it  must  be  known  to  everybody  that  the  porters  take 

possession  of  such  higgage  at  the  same  time  that  they 

MAM    IV    CAR  take  possession  of  the  other,  and  they  take  it  on  to  the 
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piatfoinn  or  to  the  carriage.  During  tlie  whole  of  that 
time  it  is  in  process  of  conveyance  to  the  place  to  which  the  pas- 
senger is  going,  and  is  in  possession  of  a  servant  of  the  railway 
company.  I  cannot  see  anv  distinction  during  that  time  between 
the  lug&:age  which  is  to  be  labelled  and  the  luggage  which  is  not, 
or  between  the  higgage  which  is  labelled  and  the  lugga£:e  which  is 
not,  up  to  the  time  when  they  arrive  at  the  train.  Now,  when 
luggage  arrives  at  tiie  train,  if  you  no  longer  leave  it  to  the  railway 
company  to  put  it  where  they  please  in  the  train,  but  insist  that  it 
shall  be  put  into  a  carriage  in  which  you  are  going,  you  alter  the 
state  of  things;  you  take  it  partly  into  your  own  control,  but  not 
absolutely,  because,  as  pointed  out  in  some  of  the  eases,  when  the 
company  are  carrying  you,  they  are  carrying  your  box  or  parcel  as 
well.  Under  those  circumstances  they  are  not  liable  as  common 
ijarriere,  although  the  thing  is  in  process  of  conveyance,  because 
you  have  taken  it  partly  into  your  own  control,  but  they  are  liable 
as  bailees,  as  people  who  have  undertaken  to  carry  you  and  your 
luggage,  and  they  are  liable  only  for  negligence. 

When  you  arrive  at  the  other  end  it  is  equally  well  known  that 
the  companies  hold  out  to  the  public  that  their  porters  may  take 
luggage  from  the  carriage  to  the  entrance  of  the  railway,  and  there 
put  it  into  a  cab.  If  they  were  common  carriers  at  the  beginning 
of  the  journey,  that  is,  from  the  entrance  of  the  station  to  the  car- 
riage, I  cannot  see  but  that  at  the  end  of  the  journey,  the  thing 
being  still  in  process  of  conveyance,  and  exclusively  in  their  power, 
they  are  common  carriers  in  such  case  also.  Thus  the  condition 
and  the  liability  of  common  carriers  are  only  suspended  during  the 
time  when  joint  possession  is  taken  with  the  railway  company ;  that 
is,  whilst  the  parcel  is  in  the  carriage  with  you  where  you  have 
directed  it  to  be  put.  But  when  it  is*  in  the  possession  of  the  por- 
ters in  a  way  in  which,  and  at  a  time  when,  the  company  allow 
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their  porters  to  take  it,  by  holding  them  out  as  having  authority  to 
take  it,  then  it  seems  to  me  that  it  is  being  conveyed  by  the  com- 
pany ;  they  are  paid  for  the  conveyance  of  it,  and  they  are  common 
carriers'  oi  it. 

There  is  another  state  of  things.  Yon  may  have  your  luggage 
taken  on  to  the  station,  and  yon  may  not  be  for  a  time  ca^e  of  bao. 
going  on  your  journey;  and  if,  suspending  your  jour-  JoSScktSISS 
ney,  you  put  your  things  into  a  cloak-room^  you  pnt  «"'>*°- 
them  there,  not  for  the  purpose  of  being  conveyed,  but  for  the 
purpose  of  being  warehoused.  If,  instead  of  putting  the  company 
mto  the  position  of  warehousemen,  you  give  the  luggage  to  a  porter, 
or  to  a  bystander,  or  to  anybody  else  upon  the  same  conditions,  the 
same  reasoning  applies.  If,  therefore,  you  ask  a  porter  to  take  it 
under  such  circumstances  that  th%  proper  conclusion  of  fact  is  that 
it  is  not  there  for  the  purpose  of  conveyance,  but  for  a  time  for  an- 
other purpose,  of  course  you  cannot  put  the  railway  company  into 
a  position  of  responsibility,  and  you  must  look  to  the  porter  alone. 
But  that  is  always  a  question  of  fact,  and  depends  upon  a  consider- 
able number  of  circumstances.  It  is  not  because  a  person  asks  a 
porter  "  Would  this  be  safe  whilst  I  do  a  certain  thing,"  or  because 
a  person  says  to  a  porter  "  Will  you  take  care  of  this,"  that  that  is 
<conclnsive  that  the  journey  is  suspended.  It  is  not  conclusive. 
Supposing,  for  instance,  you  take  your  luggage  to  the  station,  and 
the  porter  takes  it  from  you,  and  you  say,  "  Will  this  be  safe  with 
you  whilst  I  go  to  the  ticket  oflSce  to  take  my  ticket."  The  ticket 
office  may  not  be  open,  or  there  may  be  ten  or  twenty  people  be- 
fore you  in  a  line,  and  you  have  to  wait  your  turn,  but  can  anybody 
say  that  the  transit  of  your  luggage  is  stopped  meanwhile  because 
of  these  temporary  cheeks,  which  are  not  intended  to  suspend  the 
journey,  but  which  are  incidents  of  the  jonrney  ?  It  would  be  mon- 
strous to  say — ^that  is  my  opinion — that  the  porter  is  exceeding  his 
authority  if  he  holds  your  luggage  for  you  whilst  you  take  your 
ticket.  I  will  go  further,  and  asK  if  he  carries  it  up  towards  the 
carriage,  and  you  say,  "  I  am  going  to  get  a  newspaper  at  the  book- 
atall,"  and  he  loses  it  whilst  you  are  gone  for  your  newspaper  to 
the  bookstall,  has  the  whole  relation  been  changed  whilst  yon  go  to 
the  bookstall?  Or,  if  you  go  to  the  refreshment  room,  which  has 
been  opened  there  by  the  authority  of  the  railway  company,  and  in 
order  that  passengers  may  go  to  it  during  their  jonrney,  if  the 
porter  were  to  hold  your  bag  whilst  you  go  to  the  refreshment 
room,  it  being  your  understanding  all  the  time  that  the  journey  is 
going  on,  and  that  that  is  part  of  it,  and  an  incident  in  it,  I  cannot 
think  that  the  relation  between  you  and  him  is  altered.  As  long 
as  you  do  not  suspend  your  journey,  your  luggage  is  in  the  care  of 
the  railway  company,  and  they  are  liable  as  common  carriers,  ex- 
cept during  a  time  when  you  yourself  take  part  possession  of  your 
luggage ;  and  although  they  are  not  common  carriers  during  that 
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time,  that  is,  from  the  moment  when  that  relation  of  common  ooti- 
trol  between  jou  and  them  takes  place,  yet  before  you  come  into 
that  position  they  are  common  carriers,  and  after  tnat  position  of 
common  control  ceases  they  are  common  carrier^:  That  is  my  view 
of  the  law. 

Now,  it  is  said  that  view  has  been  overrnled,  and  decided  by  a 
court  of  equal  jurisdiction  with  this  in  the  case  of  Bergheim  v. 
Birnw  OF  au-  Gtvo^t  Eastcm  R.  Co.,  8  C.  ?•  D.  221.  In  Butcher 
~*™"'  V.  London  &  Southwestern  R  Co.,  16  C.  B.  13 ;  24 
L.  J.  (C.  P.)  187,  the  plaintiff,  a  passenger  by  railway,  brought 
with  him  into  the  carriage  a  carpet-bag  containing  a  large  sum 
of  money,  and  kept  it  in  his  own  possession  until  the  arrival  of 
the  train  at  the  London  terminus.  On  alighting  from  tlie  carriage 
with  the  bag  in  his  hand,  the  plaintiff  permitted  a  porter  of 
the  company  to  take  it  from  him  for  the  purpose  of  securing 
for  him  a  cab.  The  porter,  having  found  a  cab  (within  the 
station),  placed  the  carpet-bag  on  the  foot-board  thereof,  and 
then  returned  to  the  platform  to  get  some  other  luggage  belong- 
ing to  the  plaintiff,  wiien  the  cab  disappeared,  and  the  carpet-bag 
and  its  contents  were  lost.  Now,  what  was  there  the  case  I  It  is 
obvious  that  there  some  of  the  luggage  was  in  the  van,  and  the  por- 


ter  went  back  to  take  it  out:  ^^JaeJd^  that  this  was  a  loss  by  the 
negligence  of.  the  company,  for  which  they  were  responsible  in 
damacea."  I  note  the  word  '^  negligence,"  but  I  take  it  they  were 
there  neld  liable  as  common  carriers,  because  it  cannot  be  said  that 
it  was  negligence  to  put  a  thing  on  the  foot-board  of  a  cab,  which 
was  the  very  place  where  it  was  to  be  put. 

In  Eicharas  v,  London,  Brighton  <b  South  Coast  R.  Co.,  7  0. 
B.  839;  18  L.  J.  (C.  P.)  251,  it  was  proved  that  the  plaintiff's 
wife,  accompanied  by  a  female  servant,  took  places  for  London  in 
a  first-class  carriage  on  the  defendants'  railway  at  the  Woodgate 
Station,  near  Bognor,  bringing  with  them  a  considerable  quantity 
of  luggage,  which  was  weighed,  and  the  excess  beyond  the  quantity 
allowed  to  iirst-class  passengers  paid  for.  On  their  arrival  at  the 
terminus  at  London  Bridge,  tne  lady,  who  was  an  invalid,  was 
assisted  to  a  hackney-coach,  into  and  upon  which  the  luggage  was 
placed  by  certain  servants  of  the  company,  who,  upon  the  maid 
attempting  to  remove  the  small  articles  from  the  railway  carriage 
to  the  coach,  desii'ed  her  not  to  trouble  herself,  as  they  (the  por- 
ters) would  see  to  the  luggage.  Upon  reaching  the  residence  of 
the  plaintiff  it  was  for  the  nrst  time  discovered  that  part  of  the 
luggage,  viz.,  a  dressing-case  containing  trinkets  and  jewelry 
which  had  been  placed,  by  the  driver  of  the  fly  which  conveyed 
the  plaintiff's  wife  and  her  servant  from  Bognor  to  the  Woodgate 
Station,  under  the  seat  of  the  railway  carriage,  was  missing: 
^^  Heldj  ihsit  the  duty  of  the  defendants  as  common  carriere  con- 
tinued  until  the  luggage  was  placed  in  the  hackney-carriage." 
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There  is  a  case  directly  in  point,  only  it  relates  to  the  other  end 
of  the  joarney.  I  should  mention  also  Leach  v.  Southeastern  B. 
Oo.f  34  L.  T.  (N.  S.)  134,  which  seems  to  me  to  come  to  the  same 
thing.  Are  they  overruled  by  Bergheim  v.  Great  Eastern  R.  Co., 
3  C.  P.  D.  221 1  In  my  opinion  tney  are  not.  As  I  ^^^^  ^^ 
say,  whilst  the  thinir  is  in  the  carriaire  with  yon,  or  in  ooS^  cSZ 
thecarriao:e  wlierevou  have  directed  it  to  be  put,  mas-  baooaob  u  » 
much  as  you  have  taken  part  control  dunng  the  time 
that  yon  do  so,  the  company  are  not  common  carriers,  although 
they  are  carriers.  That  I  take  to  be  the  law.  The  question  must 
always  be  whether  the  facts  bring  it  within  that  view  of  the  law. 
In  my  opinion,  therefore,  the  question- must  be  a  question  of  fact. 
Had  tliis  lady,  who  had  the  control  over  the  thing  at  the  time, 
^iven  this  lugga^  to  the  porter  for  the  purpose  of  suspending  the 
journey,  so  that  it  should  be  in  his  custody,  not  for  the  purpose  of 
going  on  the  journey,  but  for  the  purpose  of  holding  it  for  a  time 
whilst  she  suspended  the  journey?  It  seems  to  me  it  was  open  to 
the  county  court  judge  .to  say  she  brought  it  there  and  gave  it  to 
the  porter  at  the  commencement  of  the  journey,  and  that  she  only 
asked  liim  whether  it  would  be  safe  in  his  custody  while  she  pro- 
ceeded to  take  a  step  in  that  yery  journey,  which  had  then  com- 
menced, namely,  to  go  to  the  ticket  office  and  take  the  ticket. 
Under  those  circumstances,  until  it  was  in  the  carriage  where  she 
told  him  it  was  to  be  put,  whether  it  was  ticketed  or  not,  the  por- 
ter, according  to  his  usual  habit,  as  authorized  by  the  company, 
had  taken  it  into  his  possession  for  the  company,  and  it  was  in  the 
possession  of  the  company  for  the  purpose  of  the  transit.  The 
transit  was  all  the  time  proceeding,  although  of  course  subject  to 
the  ordinary  delays,  and  therefore  they  held  this  bag  as  common 
carriers. 

With  regard  to  the  question  of  liability  being  limited  by  the 
ticket.  If  the  company  authorized  its  servant  to  take  possession 
of  the  luggage  before  a  ticket  was  obtained,  what  is  on  li4bilittli]i»- 
the  ticket  cannot  affect  the  matter.  Whether  this  lug-  "^  "  "**"• 
gate  was  carried  under  the  ticket  taken  by  the  husband  at  Moor- 
gage  Street,  or  nnder  the  ticket  given  to  the  wife,  is  a  problem 
which  I  do  not  care  to  solve^  If  the  latter  is  the  case,  the  bag  was 
lost  before  that  ticket  was  given.  If  the  former,  no  evidence  of 
what  that  ticket  was  was  laid  before  the  county  court  judge ;  and, 
further,  a  ticket  taken  in  Moorgate  Street  could  not  be  any  notice 
with  regard  to  luggage  which  was  put  in  at  Paddington. 

I  am  of  opinion  that  there  was  evidence  in  this  case  upon  which 

the  county  court  judge  might  properly  iind  the  facts  to  he  as  I 

have  suiTgested  they  might  be,  and,  what  is  more,  if  I  myself  had 

^been  the  judge  of  fact  I  should  have  found  exactly  as  the  county 

conrt  judge  has  found. 

I  am   of  opinion  there  is  no  ground  for  disturbing  the  judg- 
ment of  the  county  court  judge. 
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LiNDLEY,  L.  J. — This  case  has  been  argned  in  snch  a  way  as  to 
raise  a  question  of  considerable  importance,  althougli  the  case 
seems  to  me  to  be  one  which  need  not  necessarily  raise  any  such 
-question.     No  doubt  this  is  an  instance  of  the  struggle  which  is 

foing  on  day  by  day  between  railway  companies  and  the  public. 
Uie  railway  companies  want  to  throw  off  from  themselves  all  the 
responsibility  which  they  can,  and  they  try  to  do  it  to  an  ex- 
tent which  does  not  always  succeed.  On  the  other  hand,  it  may 
be  that  the  public  want  to  throw  on  them  responsibilities  which 
are  too  onerous,  and  such  attempts  are  on  their  side  often  nnsao- 
-cessfuL 

Now,  the  company  in  this  case  proless  by  their  notice  that  they 
uabilitt  of  will  "ot  be  in  any  case  liable  for  luegage  taken  by  the 
B^^ioB  tajS  passengera  into  the  carriage — not  liable  even  for  the 
niTo  CARBL40B.  ncgligcnce  of  their  own  servants.  That  appears  to 
me  to  be  entirely  unreasonable,  and  goes  a  great  deal  too  far. 
They  are  not  common  carriers  in  respect  of  luggage  taken  by 
passengers  into  the  carriages,  but  they  are  liable  for  negligence, 
and  it  appears  to  me  such  a  notice  as  they  put  out,  and  such  a  pro- 
fession as  they  make,  is  met  by  the  provision  of  the  Kail  way  and 
Canal  TraflSc  Act,  s.  7.  It  is  true  that  in  Cohen  v.  Southeastern 
R.  Co.,  2  Ex.  D.  253,  the  luggage  there  was  not  taken  with  the 
passenger ;  but  as  I  understand  Mellish,  L.  J.'s,  judgment,  it  ex- 
tends beyond  that,  and  applies  to  all  luggage  whi<m  is  carried, 
whether  with  passengers  or  otherwise.  The  other  notice  on  which 
they  rely  is  to  the  enect  that  if  passengers  ai^  desirous  of  leaving 
luggage  or  parcels  under  the  charge  of  the  company  they  must 
themselves  take  or  see  them  taken  to  and  deposited  in  the  cloak- 
room. Now,  whether  this  is  unreasonable  or  reasonable  turns 
upon  the  construction  of  the  notice  that  the  company's  servants 
have  orders  not  to  take  charge  of  any  luggage  or  parcels.  A  por- 
ter in  one  sense  takes  charge  of  luggage  or  parcels  if  he  takes  them 
for  a  purpose  which  is  admittedly  within  the  scope  of  his  employ- 
ment. It  strikes  me,  applying  a  reasonable  construction,  what  is 
meant  is  this :  if  you  want  to  leave  parcels  in  the  charge  of  the 
company  as  distinguished  from  having  them  taken  to  a  train  by 
which  you  are  going,  or  taken  from  a  train,  you  must  leave  them 
in  the  cloak-room,  and  not  leave  them  about  the  platform,  or  in- 
trust them  to  a  porter.  If  here  the  time  was  so  long  that  as  a  matter 
of  ordinary  business  it  would  be  reasonable  to  say  that  the  bag 
ought  to  have  been  put  in  the  cloak-room  and  not  intrusted  to  the 
porter,  I  should  have  thought  it  would  be  just  and  reasonable  on 
the  part  of  the  company  to  say  they  were  not  responsible.  But 
the  facts  of  this  case  appear  to  show,  to  my  mind  at  all  events, 
that  this  Gladstone  bag  never  was  taken  charge  of  or  given  in 
charge  to  the  porter  at  all  except  for  the  purpose  of  transit.    This 
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was  Christmas-eve,  and  at  Faddington  Station,  and  there  was  a 
throng  of  people.     The  train  started  at  6,     The  plain-  faow. 

tifPs  wife,  who  had  got  the  luggage  and  took  the  ticket,  arrived  at 
20  minutes  past  4 — 40  minutes  before  the  train  sta^-ted.  Whether 
the  train  was  uctually  drawn  up  at  the  platform  at  the  time  she 
arrived,  or  not,  I  cannot  make  out  from  the  notes;  probably  it  was 
not.  It  certainly  was  drawn  up  at  the  platform  at  half-past  4,  how 
much  earlier  I  do  not  know.  The  laay  arrived,  and  then,  to  use 
her  oWn  language — I  will  take  the  judge's  notes — what  happened 
was  this — *'  A  porter  came  forward  and  took  the  luggage  on  a 
trolley  to  be  labelled.  I  saw  the  portmanteau  and  hamper  labelled 
to  Bath.  I  told  him  I  wished  the  Gladstone  bag  to  be  put  in  the 
train  " — that,  no  doubt,  means  the  carriage — "  and  I  asked  him  if  it 
would  be  safe  to  leave  it  with  him.  He  replied  that  it  would 
be  quite  safe,  and  he  would  guard  the  luggage  and  put  it  in  the 
train.  I  then  went  back  to  meet  my  husband  and  get  my  ticket." 
Then  she  says — she  was  awa)'  ten  minutes,  and  when  she  returned 
the  trolley  had  gone  away,  and  the  luggage  had  been  put  into  the  van. 
That  shows  to  demonstration  that  tlie  train  was  up.  Can  she  be 
«aid  to  have  employed  that  porter  to  take  charge  of 
those  things  as  distinguished  from  taking  them  to  the  S^^^|!?^S 
<!arriage  ?  That  is  a  question  of  fact  on  which,  as  I  SnTo"  **' 
undei-stand.  Day,  J.,  and  A.  L.  Smith,  J.,  differed.  I 
take  the  view  which  has  been  adopted  by  the  county  court  judge  and 
A.  L.  Smith,  J.  It  seems  to  me  to  be  a  simple  case  of  transit,  not 
of  intrusting  to  the  porter  in  any  other  sense  than  that  in  which 
everything  put  into  his  hands  is  intrusted  to  him.  It  is  very  true  that 
there  was  some  short  time  during  which  it  would  not  be  necessary 
for  him  actually  to  keep  walking  or  rolling  this  trolley.  There  was 
■a  short  delay,  but  a  delay  so  short  as  to  make  it  utterly  unreason- 
able to  suppose  that  this  ought  to  be  held  to  be  beyond  the  scope 
•of  his  duty.  It  is  not  essemlal  in  this  case  to  say  more  than  this, 
that  the  porter  was  acting  within  the  scope  of  his  employment  in 
taking  this  luggage  in  the  way  he  did  from  tlie  cab  to  the  train. 
Whether  during  that  interval  the  railway  company  were  common 
carriers,  as  is  stated  by  the  Master  of  the  Eolls,  or  whether  they 
were  not,  appears  to  me  to  be  immaterial  for  the  purpose  of  this 
particular  decision.  Because  even  if  they  were  not,  if  we  once  arrive 
at  the  conclusion  that  the  porter  was  acting  within  the  scope  of  his 
authority,  the  county  court  judge  has  found  negligence,  and  that 
is  sufficient  for  this  case.  I  prefer  to  stand  upon  that,  and  that  is 
what  we  are  to  go  on  in  this  case.  The  other  appeal's  to  be  a 
difficult  point.  TTie  view  taken  by  the  county  court  judge  ap- 
pears to  me  to  be  right,  and  therefore  the  appeal  ought  to  be 
allowed. 

26  A  &  E.  R  Gas.— 10 
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Lopes,  L.  J. — It  is  to  my  mind  impossible  to  say  that  this  is  not 
iHpoBtAMOB  OF  &  <^^^^  ^f  coosiclerable  importance,  having  regard  to  the 
DBNOB^^  TZ!i  f&<^t  that  railways  are  now  almost  the  exclusive  mode 
ch!^bob  oF^aio  of  locomotion  in  this  country,  and  the  question  raised 
Foa  ooMPAMT.  greatly  affects  the  liabilities  of  railway  earners,  and 
also  the  remedy  which  belongs  to  passengers  against  those  com- 
panies. I  regret  very  liiuch  to  say  that  1  differ  from  the  judg- 
ment and  conclusion  which  has  been  arrived  at  by  the  reat  of  the 
court  in  this  case.  I  do  not  mean  to  say  that  I  differ  from  some 
of  the  illustrations  which  have  been  put  by  the  Master  of  the 
Rolls.  I  entirely  adopt  them,  but  I  do  not  hesitate  to  say  that  I 
think  they  differ  from  this  case  toto  oobIo.  The  question  is  this: 
was  there  any  evidence  upon  wliich  the  county  court  judge  might 
reasonably  find  for  the  plaintiff?  In  my  opinion  there  was  no  evi- 
dence that  the  porter  took  charge  of  this  Glndstone  bag  on  behalf 
of  the  company. 

Now,  it  is  most  important  in  this  case  to  ascertain  the  actual 
facts,  and  I  know  of  no  better  way  of  getting  at  them  than  to  read 
Facts.  a  portion  of  the  evidence.     This  lady  arrived  at  the 

Paddington  Station,  and  her  husband  was  to  come  from  Moorgate 
'Street  to  meet  her  at  that  station,  and  the  account  she  gives  is 
this.  She  says :  ''  I  had  the  three  articles — the  portmanteau,  the 
hamper,  and  the  Gladstone  bag,  and  a  porter  came  forward  and 
took  the  same  on  a  trolley  to  be  labelled.  I  saw  the  portmanteau 
and  hamper  labelled  to  Bath.  I  told  him  I  wished  the  Gladstone 
bag  to  be  put  in  the  train,  and  I  asked  him  if  it  would  be  safe  to 
leave  it  with  him.  He  replied  that  it  would  be  quite  safe  and 
that  he  would  guard  the  luggage  and  put  it  in  the  train.  I  then 
went  back  to  meet  my  husband  and  get  my  ticket.  When  I 
came  back  the  luggage  had  been  put  in  the  van" — that  is,  the 
otlier  two  articles — '^  and  the  Glad|(one  bag  was  not  forthcoming. 
The  porter  was  standing  by  the  luggage  when  I  left  it,  and  the 
Gladstone  bag  was  there  all  safe  then.  I  saw  the  porter  still 
there  two  minutes  after  I  left  him.  I  returned  with  my  husband 
about  ten  minutes  afterwards,  and  the  bag  was  gone."  Then  she 
says:  "I  am  quite  sure  the  porter  said  'the  luggage  will  be  all 
right.'  It  was  a  little  after  half-past  4  when  I  came  back.  There 
was  a  great  crowd."  Under  these  circumstances  the  question 
which  arises  is  this:  was  the  porter  acting  within  the  scope  of  his 
authority?  If  he  was,  the  company  are  liable;  if  he  was  not,  I 
take  it  the  company  are  not  liable. 

Now,  first,  let  me  consider  what  is  the  employment  of  an  ordinary 
porter.  I  should  say  that  an  ordinary  porter  was  the  servant  of 
Liability  fob  the  Company  to  carrv  or  transport  goods  from  the  cab 
CHABOB*"  OF  or  the  outside  of  the  station  to  the  train.  I  do  not 
poBTBB.  ^j.Q  whether  it  be  van  goods  or  hand  goods.     But  I 

should  say  that  it  was  not  part  of  the  employment  of  a  porter  to 
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take  charge  of  loggage  except  during  that  transit.  I  mean  bj 
that  daring  the  time  which  is  fairly  and  reasonablj  necessary  for 
that  transit.  Now,  it  seems  to  me  that  there  is  an  important  and 
significimt  distinction  between  the  hamper  and  portmanteau  and 
the  Gladstone  bag.  That  the  two  articles,  the  hamper  and  the 
portmantean,  were  taken  by  the  company  as  common  carriers 
there  can  be  little  donbt,  and  they  were  liable  for  them.  But  was 
the  bag  so  taken  ?  Suppose  the  bag,  instead  of  being  left  on  the 
barrow,  if  the  train  had  been  in,  had  been  put  into  the  carriage  in 
which  the  lady  intended  to  travel,  it  is  perfectly  clear  that,  inas- 
much as  there  would  have  been  no  negligence,  the  company  would 
not  have  been  liable  had  it  been  lost.  S^or  are  they,  it  seems  to 
me,  when  the  bag  is  left  in  charge  of  the  porter  to  be  subsequently 

Eat  into  the  train  with  the  passenger.  It  appears  to  me  that  she 
ad  intended,  obviously  intended,  to  resume  the  possession  of  that 
bag  at  a  later  period  and  take  it  into  the  carriage  with  her.  It 
seems  to  me  tuat  in  effect  she  always  retained  personal  control 
over  that  bag.  I  am  at  a  loss  to  see  how  it  can  be  said  that  the 
company  are  to  be  liable  for  that  bag  when  left  in  the  charge  of 
the  porter  subsequently  to  be  placed  in  the  carriage,  when  if  it 
had  been  placed  m  the  carriage  they  would  not  have  been  held 
liable  as  insurers. 

Putting  it  shortly,  my  view  is  this.  I  do  not  think  it  is  part  of  the 
employment  of  an  ordinary  porter  to  take  char^  of  lug-  what  »  bm- 
gage  beyond  the  time  usually  or  reasonably — I  shon Id  say  SrSSl" 
reasonably — necessary  for  this  transit.  I  am  referring  now  to  the 
luggage  which  is  not  labelled,  but  which  is  subsequently  to  be 
placed  in  the  carriage  with  the  passenger.  Nor  do  I  think  that  an 
ordinary  porter  is  the  agent  of  the  company  to  take  charge  of  pas- 
senger's luggage,  such  as  this  Gladstone  bag,  whilst  the  passenger 
is  otherwise  employed  for  his  own  convenience. 

It  may  be  said  that  the  passenger  here  was  not  otherwise  em* 
ployed  for  her  own  convenience.  The  evidence,  how-  emflotiiekt  of 
ever,  is  not,  as  it  was  put  by  the  Master  of  the  Rolls,  as  SJ^'Jwy  to* 
I  understood  him,  that  she  merely  went  for  the  purpose  ▼"»»'<'■• 
of  getting  the  ticket,  which  would  have  taken  a  very  short  time,  and 
might  have  been  done  almost  in  sight  of  the  Inggage  for  anything  I 
know,  but  she  went  for  the  purpose  of  meeting  her  husband,  and 
meeting  him  outside  the  entrance  to  the  booking  office.  Can  it  be 
said  that  was  not  for  her  own  convenience?  In  the  course  of  the 
argument  it  was  conceded,  as  I  understood,  that  if  the  passenger 
had  gone  away  to  some  neighboring  shop,  and  had  left  the  bag  in 
the  way  it  was  left,  then  the  company  could  not  be  liable.  It  was 
suggested  that  if  the  defendants  were  not  to  be  liable  in  this  case, 
the  business  of  a  railway  company  could  not  be  carried  on.  I  do 
not  venture  to  express  an  opinion  as  to  whether  that  is  a  correct 
observation  or  not.    But  it  appears  to  me  there  is  another  observa- 
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tion  which  may  be  made  with  equal  force  and  equal  justice,  and 
that  is  this :  if  it  is  to  be  held  that  a  railway  company  should  find 
porters  at  their  stations  to  take  charge,  for  the  period  of  ten  min- 
utes, of  hand  luggage  of  passengers  who  arrive  there,  it  seems  to  me 
very  difficult  to  see  how  the  business  of  a  railway  company  could 
be  carried  on.  My  view,  therefore,  entirely  agrees  with  the  judg- 
ment of  Day,  J.,  in  the  Divisonal  Court,  and  I  think  the  judgment 
of  the  county  court  judge  was  wrong. 

Appeal  allowed  ;  judgment  for  the  plaintiflEs. 

Liability  of  Common  Carriers  for  the  Baggage  of  Passengers  delivered 
to  Porter  or  Agent. — The  plaintiff,  a  pasaenger  on  the  defeudaat's  railway 
to  a  certain  station  thereon,  having  taken  and  paid  for  a  second-class  ticket, 
delivered  her  luggage  to  a  porter  of  the  defendants,  telling  him  to  what  sta- 
tion she  was  going,  and,  after  seeing  him  label  it,  took  her  seat  in  the  train. 
On  her  arrival  at  her  destination,  one  of  her  boxes  was  missing.  By 
the  defendant's  act,  5  and  6  Will.  4,  c.  cvii.  s.  144,  they  were  empowered  to 
make  by-laws,  which  were  to  be  painted  on  a  board  and  hung  up  at  the 
stations,  and  were  to  be  binding  on  all  parties.  One  of  the  by-laws  was  as 
follows  :  Every  first-class  passenger  will  be  allowed  112  lbs.,  and  every 
aecondclass  passenger  56  lbs.  of  luggage  free  of  charge,  but  the  company 
will  not  be  responsible  for  the  care  of  the  same,  booked  and  paid  for  accord- 
ingly. It  did  not  appear  that  the  plaintiff  knew  of  the  by-law  or  that  it  had 
been  affixed  at  the  stations  as  required  by  the  act.  It  was  admitted  by  the 
defendants  that  the  box  had  been  stolen.  The  plaintiff  having  sued  the 
defendants  in  a  county  court  for  the  loss,  the  Judge  on  the  above  facts 
held  the  defendants  liable  and  gave  the  plaintiff  a  verdict  for  the  full  value 
of  the  box.  Eield^  on  appeal,  that  the  judgment  must  be  affirmed,  as  the 
prima-faeie  liability  of  the  defendants  was  not  conclusively  rebutted,  and 
there  was,  therefore,  evidence  to  support  the  finding.  That,  to  avoid  the 
defendant's  liability  at  common-law,  the  knowledge  of  the  by-law  must  have 
been  brought  home  to  the  plaintiff.  Great  Western  R.  Co.  f>,  Goodman,  16 
Jur.  862;  21  Law  Jour.  (C.  P.),  197. 

The  proprietors  of  a  railroad  who  receive  passengers  and  commence  their 
carriage  at  the  station  of  another  road  are  bound  to  have  a  servant  there  to 
take  charge  of  baggage  until  it  is  placed  in  their  cars  ;  and,  if  it  is  the 
custom  of  the  baggage-master  of  the  station,  in  the  absence  of  such  servant, 
to  receive  and  take  charge  of  baggage  so  delivered  to  him.  Jordon  v.  Fall 
River  R.  Co.,  5  Cush.  (Mass.)  69. 

The  plaintiff  took  his  trunk  to  a  railroad  station  at  11  a.m.,  and  requested 
that  it  might  be  checked  for  the  next  train  to  B,  which  was  to  leave  at  8 
P.M.,  but,  being  informed  by  the  agent  of  the  company  that  they  did  not 
check  baggage  until  fifteen  minutes  before  the  train  left,  he  left  the  trunk  with 
the  agent,  and  at  the  proper  time  called  for  and  obtained  a  check,  and  went 
himself  by  the  same  train.  When  he  received  the  trunk  again,  some  money 
and  clothing  had  been  taken  from  it,  but  it  did  not  appear  whether  it  was 
done  while  the  trunk  was  lyine  at  the  station  or  after  it  left.  JJeld,  that 
the  railroad  company  was  to  be  regarded  as  receiving  the  truck  when 
first  delivered  for  transportation,  and  not  for  storage,  and  that  their  lia- 
bility commenced  as  soon  as  {it  was  delivered  to  and  received  by  their 
agent;  that  the  delivery  of  a  check  was  of  no  importance,  as  constitut- 
ing the  contract  of  the  company,  it  being  merely  in  the  nature  of  a  receipt 
and  intended  as  evidence  of  the  ownership  and  identity  of  the  baggage; 
that  the  plaintiff  could  recover  only  for  so  much  money  contained  m  the 
trunk  as  was  necessary  for  his  personal  use  and  travelling  expenses,  and  that 
he  could  not  recover  for  money  carried  in  the  trunk  for  the  purpose  of 
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parcbadog  clothiDg  at  the  place  to  which  he  was  going.     Hickoz  v.  Nauga- 
tuck  R  Co.,  81  Conn.  281. 

Garriers  who  carry  pasaengera  and  their  baggage  are  answerable  under  their 
common-law  liability  for  the  baggage  of  oassengers  left  at  their  office  in 
charge  of  their  agents,  with  intention  of  proceeding  wiih  the  same  in  the 
next  train  of  cars,  steamboats,  or  other  conveyances  departing  from  the 
place  where  the  baggage  is  deposited.  A  notice  of  **all  baggage  at  the 
risk  of  the  owners"  is  no  protection  to  common  carriers.  Camden,  etc.,  R. 
Co. «.  Belknap,  31  Wend.  (N.  T.)  354. 

If,  however,  the  passenger^s  attention  is  called  to  it  when  purchasing  his 
ticket,  or  if  he  knew  of  it  when  he  purchased,  the  law  will  presume,  in  the 
absence  of  any  objection  upon  his  part,  that  he  assented  to  the  terms.  The 
contract  IS  made,  and  rights  and  auties  of  the  parties  are  determined  when 
the  ticket  is  purchased.  A  discovery  by  the  passenger  of  the  notice  after  he 
has  entered  upon  his  journey  does  not  affect  his  rights.  Rawson  v.  Penn. 
R.  Co.,  48  N.  Y.  212. 

There  is  no  presumption  of  law  that  a  passenger  on  a  railroad  has  read  a 
notice  limiting  the  liability  of  the  railroad  corporation  for  baggage,  printed 
upon  the  back  of  a  check  delivered  to  him,  having  on  its  face  the  words 
*'Look  on  the  back,'*  and  also  printed  on  a  placard  posted  in  the  cars,  and 
containing  other  notices  which  he  has  read.  Malone  «.  Boston  &  Worcester 
R  Co.,  12  Gray  (Mass.),  388;  Brown  v.  Easton  R.  Co.,  11  Cush.  (Mass.)  97. 

A  railway  company  are  not  insurers  in  respect  of  luggage  placed  at  a  pas- 
senger's  request  in  the  same  compartment  in  which  he  intends  to  travel ;  and 
they  will  not  be  liable  to  compensate  him  if  luggage  so  placed  is  lost  or 
stolen  without  any  negligence  on  their  part.  Bergheim  v.  Great  Eastern  R. 
Co.,  L.  R.  3  C.  P.  D.  221. 

Liability  of  Hotel  Keepers  for  the  Baggage  of  their  Quests. — Where  a 
hotel'keeper  sends  his  porter  to  the  cars  to  receive  the  baggage  of  persons 
travelling,  and  baggage  is  delivered  to  the  porter,  and  the  traveller  becomes 
the  guest  of  the  hotel,  the  liability  of  the  innkeeper  as  such  for  the  bag- 
gage begins  on  the  delivery  to  the  porter,  and  continues  until  redelivery  to 
the  actual  custody  of  the  guest.  And  if  the  porter  of  the  innkeeper  take 
charge  of  the  baggage  at  the  hotel  to  deliver  it  at  the  cars  for  the  guest, 
the  liability  of  the  innkeeper  continues  until  the  baggage  be  delivered. 
It  devolves  on  the  innkeeper  to  show  such  facts  as  will  discharge  him  from 
liability  on  account  of  such  baggage.  Sasseen  and  Whitaker  v.  Clark,  37 
Ga.  242;  Dickinson  e.  Winchester,  4  Cush.  114. 


Dabgan 

V. 

Pullman  Palace  Cab  Co. 

(Adfsanee  Cow,  Texoi  Court  of  AppedU^  1885.) 

While  sleeping-car  companies  are  not  to  be  regarded  as  innkeepers  or 
common  carriers,  and  are  not  subject  to  the  erroneous  liabilities  of  either  in 
respect  to  the  property  of  passengers,  yet  it  is  their  duty  to  exercise  ordi- 
nary care  for  the  security  of  passengers'  valuables,  which  care  is  measured 
with  reference  to  the  danger  reasonably  to  be  apprehended.    A  failure  to  use 


160  DABGAN  V.  PULLMAN  PALACE  CAB  00. 

this  care  is  negligence  which  would  ordinarily  render  the  oompanj  liable  for 
the  loss  of  passengers*  Taluables. 

See  opinion  in  extento  for  evidence  held  insufficient  to  show  negligence  on 
the  part  of  the  sleeping-car  company  which  would  entitle  a  passenger  to  a 
recovery  for  valuables  lost. 

Unless  the  law  has  declared  certain  acts  or  omissions  to  be  negligence  per 
<0,  the  existence  or  non-existence  of  it  is  a  question  of  fact  for  the  jury  to 
determine,  and  not  one  of  law  for  the  court  to  decide. 

An  erroneous  charge  will  not  be  g^round  for  reversal  when,  under  the  evi- 
dence adduced,  no  other  conclusion  than  that  reached  could  have  been  le- 
gally and  correctly  arrived  at.  * 

Appeal  from  Dallas  County. 

Wilson,  J. — Appellant  was  a  passenger  npoh  a  railroad  train  to 
which  was  attached  one  of  appellee's  sleeping  care.  At  night  he 
Facto.  went  he  went  into  the  sleeping  car,  carrying  wiui  him 

his  valise,  which  contained  clothing,  etc.,  of  the  alleged  value  of 
$300,  and  he  paid  for  a  berth  in  said  car,  placed  his  valise  in  tlie 
aisle,  at  the  entrance  of  the  smoking  room  of  the  car,  retired  to 
his  berth  near  by,  and  went  to  sleep.  When  he  awoke  in  the 
morning  his  valise  was  gone.  He  brought  this  suit  to  recover  the 
valnc  of  said  valise  and  contents,  alleging  that  the  same  were  lost 
or  stolen  on  account  and  by  reason  of  the  failure  and  neglect  of 
the  servants  and  agents  of  appellee  to  keep  proper  and  sufficient 
watch  during  the  night  while  the  passengers  slept. 

Defendant  pleaded  the  general  denial,  and  specially,  in  sub- 
stance, that  it  only  manufactured  the  sleeping  care  and  hired  them 
to  railroad  companies  for  use  by  them;  that  in  hiring  its  care  to 
railroad  companies  it  reserves  the  right  to  furnish  railroad  passen- 
gers, for  a  stated  price,  the  use  of  seats  or  sleeping  berths;  that  it 
was  not  engaged  in  the  business  of  running  care  for  the  transpor- 
tation of  passengers,  and  was  not  a  common  carrier  or  an  insurer 
of  the  lives  or  baggage  of  passen^rs  or  occupants  of  its  care 
rented  to  said  railroad  companies ;  that  it  had  no  place  in  its  care 
to  carry  baggage,  and  its  agents  and  employees  are  especially  in- 
structed not  to  receive  baggage,  parcels,  wearing  apparel,  etc.,  on 
account  of  the  company,  and  to  receive  no  pay  for  the  care  or  cus- 
tody of  baggage ;  that  it  does  not  assume  the  care  or  custody  of 
baggage,  or  receive  pay  for  same,  but  only  receives  pay  for  its 
seats  or  sleeping  berths  ;  that  it  furnished  reliable  servants  to  attend 
to  the  wants  of  passengers  and  to  look  after  baggage,  and  if  said 
valise  was  stolen  at  all  it  was  stolen  by  a  fellow-passenger  of  plain- 
tiff in  a  manner  that  could  not  be  guarded  against,  and  defendant 
is  not  liable ;  plaintiff  knew  the  usage  and  regulations  of  sleeping- 
car  companies,  and  knew  that  only  one  porter  and  one  conductor 
attended  to  said  car,  and  that  the  doors  of  said  car  could  not  be 
kept  locked,  but  had  to  remain  unlocked  so  that  trainmen,  em- 
plo^'ees  of  the  railroad,  might  pass  into  and  through  the  car,  and 
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that  p1ainti£E  (appellant),  with  a  knowledge  of  these  facts,  assumed 
the  exclasive  cnstod j  of  his  valise,  and  did  not  consult  or  advise 
with  the  conductor  or  porter  of  said  car ;  that  a  baggage  car  was 
attached  to  the  train,  in  which  plaintiff  could  have  placed  his 
valise,  but  instead  of  doing  so  plaintiff,  upon  retiring,  placed  his 
valise  near  the  smoking  room  oi  the  sleeping  car,  away  from  his 
berth  and  unprotected,  and  that  with  ordmary  care  he  could  have 
placed  it  near  his  berth,  where  it  would  have  been  reasonably  safe ; 
that  said  acts  and  doings  of  plaintiff  (appellant)  were  such  as  to 
<x>nstitute  contributory  negligence,  and  through  such  negligence 
plaintlS^s  valise  was  lost. 

The  verdict  and  judgment  were  for  the  defendant  company. 

While  it  is  well  settled  that  sleeping-car  companies  are  to  be  re- 
garded neither  as  innkeepers  nor  common  carriers,  nor 
subject  to  the  onerous  liabilities  of  either  in  respect  to  ino-cab  com. 
the  property  of  those  enjoymg  their  accommodations,  to  pasacnobbb* 
it  is  equally  well  settled  that  it  is  their  duty  to  exercise  ^  *" 
ordinary  care  for  the  security  of  passengers'  valuables ;  and  what 
is  ordinary  care  must  be  measured  with  reference  to  the  danger 
reasonably  to  be  apprehended.  Such  danger  is  greater  at  night 
while  the  passenger  is  asleep  than  in  the  daytime,  when  he  is  awake 
and  can  care  for  liimself.  Thd  invitation  to  make  use  of  the  berth 
•carries  with  it  an  invitation  to  sleep  and  an  implied  agreement  to 
take  I'easonable  care  of  the  guest's  effects  while  he  is  asleep.  A 
failure  to  use  ordinary  care  proportionate  to  the  danger  reasonably 
to  be  apprehended  would  be  negligence  which  would  ordinarily 
render  such  a  company  liable  for  the  loss  of  the  passengei*'s  prop- 
erty. Thompson's  Carriers  of  Passengers,  p.  530,  sec.  20,  and  au- 
thorities there  cited  ;  Pullman  Palace  Car  Co.  v.  Gardner,  16  Am. 
A  Eng.  R.  R.  Cas.  324. 

Appellant's  right  to  recover  in  this  action  therefore  depends 
upon  the  absence  of  ordinary  care  on  the  paii;  of  appel-  liable  only 
lee  to  protect  the  valise  and  its  contents  against  danger  ordtnar^cars 
■of  loss.  It  devolved  upon  him  to  show  by  evidence  of  b^"  EKCfc" 
auch  want  of  ordinary  care.  Failing  to  make  this  proof,  he  could 
not  legally  claim  a  recovery. 

After  a  careful  examination  of  the  evidence  we  are  of  the  opin- 
ion that  appellant  failed  to  show  any  negligence  whatever  on  the 
part  of  appellee's  employees  and  servants  in  charge  of  its  sleeping 
<»r.  On  the  contrary,  the  evidence  shows  that  a  watch  was  njain- 
tained  by  them  during  the  whole  of  the  night.  Tiie  conductor  of 
the  car  was  on  watch  until  3  o'clock  a.m.,  and  when  he  went  off 
duty  the  porter  went  on  watch,  and  both  testify  that  they  were 
unusually  careful  on  that  night  because  of  the  fact  that  the  inspec- 
tor of  the  company  was  on.  the  car.  Appellant  went  upon  the  car 
between  12  and  1  o'clock  at  night.  He  did  not  leave  his  valise  in 
charge  of  the  conductor,  who  was  then  on  watch,  nor  in  charge  of 
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any  employee  or  servant  of  the  road ;  nor  did  he  call  the  attention 
of  the  conductor  or  of  any  one  else  to  the  fact  that  he  had  a  valise* 
He  placed  his  valise  in  the  aisle  near  the  smoking  room,  and  imme- 
diately retired  to  his  berth.  He  had  travelled  a  great  deal  on 
sleeping  cars,  and  knew  that  the  passengers  thereon  usnally  placed 
their  baggage  under  their  berths,  and  that  the  employees  in  charge 
of  such  cars  did  not  take  chai^  of  baggage.  Sleeping  cars  are  not 
provided  with  any  place  for  the  reception  of  baggage,  and  the  em- 
ployees in  charee  of  such  cars  are  not  allowed  by  the  regnhitions- 
of  the  companies  to  take  charge  of  baggage.  We  fail  to  iind  in 
the  evidence  before  us  anything  to  indicate  the  slightest  negli- 
gence  on  the  part  of  those  in  charge  of  the  car  with  respect  to  ap* 

Eellant's  valise,  and  in  the  absence  of  some  such  evidence  we  must 
old  that  he  failed  entirely  to  establish  any  cause  of  action  against 
appellee. 

In  th6  absence  of  any  law  defining  the  acts  or  omissions  which 
constitute  negligence  in  a  given  case,  it  is  a  fact  to  be  found  by. 
the  jury  on  evidence,  and  it  is  error  for  the  court  in  such  case  to 
instruct  the  jury  that  certain  acts  or  omissions  constitute  negli- 
gence. In  otner  words,  unless  the  law  has  declared  certain  acts  or 
omissions  to  be  negligence  2>^r  se,  the  .existence  or  non-existence  of 
it  is  a  question  of  fact  for  the  jury  to  determine,  and  not  a  question 
of  law  for  the  court  to  determine.  Railroad  Co.  v.  Murpliv,4:6  Tex. 
356;  Railroad  Co.  v.  Parker,  50  Texas,  330;  Railroad  Co.  v.  Mil- 
W,  51  Texas,  675 ;  Railroad  Co.  v.  Levi  &  Bro.,  2  Texas  Law  Re- 
view, 50;  Railroad  Co.  v,  "Wilson,  2  Texas  Law  Review,  194; 
Railroad  Co.  v.  Hoskins,  2  Texas  Law  Review,  358;  Railroad  Co. 
V.  Davidson,  61  Texas,  204 ;  Wilson  Civil  Cases,  sec.  209. 

In  this  case  the  court  instructed  the  jury  that  if  appellee,. 
N«ouoB!ic«  OF  through  its  servants,  failed  to  remain  awake  and  keep 
THx  coMPAKT  watch  durlug  the  night  so  as  to  prevent  the  ingress  and 
egress  of  thieves  and  robbers,  this  would  not  be  reasonable  care^ 
etc.  And  on  the  issue  of  contributory  negligence  on  the  part  of 
appellant,  the  court  also  instructed  the  jury  that  certain  specified 
acts  and  omissions  constituted  negligence,  and  that  if  they  found 
from  the  evidence  that  he  had  so  acted,  or  omitted  to  act,  he  could 
not  recover.  These  charges  were  clearly  erroneous  under  the  de- 
cisions we  have  cited,  and  would  ordinarily  demand  a  reversal  of 
the  judgment.  But  in  this  case,  there  being  a  total  want  of  evi- 
dence to  show  any  negligence  on  the  part  of  appellee,  and  appeU 
lant  having  no  right  to  recover  without  such  eviaence,  the  verdict 
of  the  jury  could  not  have  been  other  than  was  rendered,  without 
being  against  tlve  evidence  and  the  law.  Appellate  courts  always 
refuse  to  set  aside  a  verdict  correct  in  itself  because  of  an  error  of 
the  judge  in  his  charges,  when,  if  a  correct  charge  had  been  given, 
they  would  necessarily  come  to  the  same  conclusion.  City  of  Gal- 
veston V.  Morton,  58  Texas,  409 ;  Merriwether  v»  Dixon,  28  Texas^ 
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19 ;  Com.  Bank  v.  Jones,  18  Tex.  811 ;  Devine  v.  Martin,  15  Tex. 
26 ;  James  v.  Tlionrpson,  14  Texas,  463 ;  Mims  v.  Mitchell,  1  Tex. 
443;  W.  W.  Con.  Kep.,  sees.  413,  626;  T.  &  P.  K.  v.  Johnson 
t  (U.J  4  Texas  Law  Review,  73;  Willson's  Civil  Cases,  sec.  490. 

We  conclude  that  the  verdict  and  judgment  are  in  accordance 
with  the  facts  and  the  law,  and  that  the  errors  in  the  charge  of  the 
court,  and  in  the  refusal  of  the  court  to  give  the  special  charges 
asked  by  appellant,  could  not  have  prejudiced  the  rights  of  appel- 
lant, because  said  verdict  and  judgment  could  not  rightly  have 
been  different  under  a  correct  cliarge  from  the  court.  The  judg- 
ment is  affirmed.    Affirmed. 

Liability  of  Sleeping-car  Company  for  Loss  of  Passengers'  Baggage^ — See 
Woodruff  8.  <&  P.  C.  Co.  v,  Diche,  9  Am.  &  Eng.  R.  R.  Cas.  2M ;  Pullman  P, 
Car  Co.  9.  Gardner,  16  Id.  824. 

Liability  for  Baggage  lost  l>efore  Train  time — Agents'  Autliority — Deliv- 
ery and  Acceptance! — Where  a  railroad  company  receives  a  trunk  as  baggage, 
upon  the  express  or  implied  understanding  that  the  owner  is  to  l>ecome  a 
passenger,  it  is  liable  for  the  loss  of  such  baggage  before  transit,  although 
the  owner  had  neither  purchased  a  ticket  nor  paid  fare  at  the  time  of  tne 
loss. 

^  baggage-master  is  held  out  to  the  world  as  the  agent  of  the  railroad 
company,  with  general  authority  to  receive  the  baggage  of  persons;  his  acts, 
within  the  general  scope  of  his  agency,  are  binding  upon  the  company,  unless 
the  owner  of  baggage  has  notice  of  a  limitation  imposed  upon  his  gen- 
eral authority.  In  an  action  against  a  railway  company  to  recover  damages 
for  the  loss  of  a  trunk,  plaintifTs  evidence  showed  that  she  had  sent  her 
trunk  to  the  depot  in  the  evening,  as  she  had  done  once  before,  with  the  in- 
tention of  taking  the  early  morning  train ;  that,  after  the  trunk  had  been 
placed  upon  the  platform  near  the  baggage-room  door,  the  expressman,  who 
was  acting  as  her  agent,  said  to  the  baggage-man:  **Here  is  a  trunk  for  No. 
5;  put  it  in  the  baggage-room. *' — and  the  baggage-man  answered:  **No; 
leave  it  out  there;  it  will  be  all  right;"  and  that  when  the  plaintiff  came 
down  to  the  train  in  the  morning  and  purchased  her  ticket,  the  trunk  was 
missing.  Held,  on  demurrer  to  the  evidence,  that  the  evidence  tended  to 
show  a  delivery  of  the  trunk  to  the  company's  agent  as  baggage,  and  an  ac- 
ceptance by  him,  and  that  the  company  was  liable  for  its  loss.  Lake  Shore, 
etc.,  R  Co.  e.  Foster  (Indiana,  Dec,  1885),  4  Northeastern  Repr.  20;  citing 
Evansville  &  T.  H.  R.  Co.  v.  McEee,  99  Ind.  619;  Lovisville,  £.  &  St.  L.  R. 
Co.  o.  McVay,  98  Ind.  891;  Pennsylvania  Co.  f>.  Weddle,  100  Ind.  188; 
Pruitt  e.  Hannibal  &  St.  J.  R.  Co.,  62  Mo.  527;  Bodine  v.  Exchange  Fire 
Ins.  Co.,  etc.,  51  N.  Y.  117;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222; 
Electric  Life  Ins.  Co.  f>.  Fahrenkrug,  68  111.  468;  Farmers' &  M.  Ins.  Co.  v, 
Chesnut,  50  111.  Ill;  Hutch.  Carr.  $$  267-269;  Heenrich  v.  Pullman,  etc.,  Co., 
18  Cent.  Law.  J.  298;  Allender  e.  Chicago,  etc.,  R.  Co.,  87  Iowa,  264;  Cleve- 
land e.  New  Jersey  Steamboat  Co.,  68  N.  Y.  806 ;  Gordon  v,  Qrand  Street  & 
N.  R.  Co.,  40  Barb.  546;  Brien  «.  Bennett,  8  Car.  &  P.  724. 

Deiay  of  Baggage— IMeasure  of  Damages. — In  a  suit  against  a  railroad  for 
damages  and  expenses  incurred  by  delay  of  baggage,  it  is  competent  to 
show  the  damages  sustained  by  reason  of  being  compelled  to  buy  clothes  ta 
supply  the  place  of  those  delayed  in  their  delivery  by  the  company;  also  in 
waiting  for  the  arrival  of  the  goods.  The  difference  in  the  value  of  the 
goods  when  they  were  delivQ^ed  and  when  they  should  have  been  delivered 
forma  no  measure  of  damages.  International,  etc.,  R.  Co.  e.  Phillips,  6& 
Tex.  590. 
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MUHBAT 
V. 

Silver  Cnr,  Deming  asd  Pacific  R.  Co, 

(Advance  Ooie,  New  Meaneo,    January  31,  1886.) 

In  an  action  against  a  railroad  company  to  recover  damages  Tor  personal 
injuries,  caused  bj  reason  of  the  defendant's  negligence  in  carelessly  and 
negligently  driving  and  managing  its  train,  evidence  that  the  injury  was 
caused  by  the  negligent  manner  in  which  the  paaseneer- platform  on  which 
the  person  injured  was  standing  was  constructed  is  inadmissible,  as  not  being 
responsive  to  the  allegations;  and  an  instruction  based  upon  the  defendant's 
liability  for  such  negligent  construction  is  misleading  and  erroneous. 

Failure  to  object  to  incompetent  testimony,  when  offered,  is  not  a  waiver . 
of  the  objection,  if  a  motion  to  strike  out  such  evidence  be  immediately  made. 

Appeal  from  the  district  court  of  Graut  county.  The  opinion 
states  the  facts. 

J7.  Z.  Waldo  and  Frcmk  Sprinaer  for  the  appellant. 
Murat  Mastersan  for  the  appellee. 

Long,  C.  J. — This  cause  is  an  appeal  from  the  third  judicial 
district  court  of  the  Territorj^,  sitting  in  the  county  of  Grant. 

In  that  court  John  Murray  filed  an  amended  declaration,  upon 
which  issue  was  joined  by  the  defendant  in  that  court,  the  appel- 
FACT8.  lant  here.     There  was  trial  by  jury,  and  judgment  of 

three  thousand  two  hundred  and  eighty  dollars  for  the  appellee. 
The  questions  for  our  consideration  are  properly  presented  m  the 
record.  The  action  was  for  an  alleged  injury  to  a  child  of  plain- 
tiff, charged  to  have  been  inflicted  by  the  defendant  below  in  im- 
properly driving  and  managing  its  locomotive-engine  and  train  at 
the  time  and  place  stated  in  the  declaration.  To  a  proper  con- 
sideration of  the  points  upon  which  the  case  must  be  decided  the 
exact  terms  of  the  declaration  are  important,  and  here  stated,  so  far 
as  necessary  to  an  understanding  of  the  issue  tried  below.  That 
part  of  the  declaration  is  as  follows : 

"For  that  whereas  the  plaintiff,  on  or  about  the  sixteenth  day 
of  February,  a.d.  1884,  was  the  parent  and  master  of  John  Mur- 
ray, jun.,  his  child  and  servant,  a  boy  then  under  the  age  of  seven 
rears,  who  then  resided  at  the  home  of  the  said  plaintiff  in  the 
town  of  Deming,  in  the  county  of  Grant,  and  Territory  of  New 
Mexico ;  and  whereas  the  defendant,  on  the  day  a!id  year  last  afore- 
said,  at,  to  wit,  the  county  of  Grant,  and  Territory  aforesaid,  was 
the  owner,  and  used  and  operated  a  certain  railroad,  then  and  there 
extending  through  a  part  of  the  county  aforesaid,  which  said  rail- 
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road  track  then  extended  into  a  narrow  passage-way  of  a  platform 
at  and  near  its  terininns  at  the  town  of  Deining,  in  said  county  of 
Grant ;  and  the  defendant  was  then  and  there  possessed  of  a  cer- 
tain locomotive-engine,  with  a  certain  train  of  cara,  which  then  and 
there  being  operated  bj  said  defendant,  was  then  and  there  pushed 
backward  or  tnrown  by  a  flying-switch  into  said  open  cut  or  passage- 
way, said  Iocomotive-engii;)e  and  train  being  then  and  there  under 
tlie  care  and  management  of  tlieir  drivers,  then  servants  of  the  de- 
fendant, who  were  then  and  there  driving  the  same  along  its  said 
raih-oad  into  the  said  passage-way  of  its  said  platform  provided  by 
said  company  to  i*eceive  and  discharge  its  passengei*s  and  baggnge  ; 
and  while  the  said  John  Murray,  tlie  said  child  and  servant  of  tlie 
said  plaintiff,  with  due  care  and  diligence,  was  then  and  there  upon 
said  platform  near  said  defendant's  i*aiIroad,  at,  to  wit,  the  county 
of  Grant,  and  Territory  of  New  Mexico,  the  said  defendant  then 
and  there  by  its  said  servants  so  carelessly  and  improperly  drove 
and  managed  its  locomotive-engine  and  train  that  by  and  through 
the  negligence  and  improper  conduct  of  the  defendant,  bv  its  sei*- 
vants  m  that  behalf,  said  locomotive-engine  and  train,  then  aiid 
there,  at,  to  wit,  the  county  of  Grant,  and  Territory  aforesaid,  with 
great  force  and  violence  ran  against,  struck,  and  threw  with  force 
and  violence  the  said  child  and  servant,  John  Murray,  jun.,  upon 
the  track  of  the  defendant's  railroad  in  the  passage-way  of  said 
platform,  so  that  the  wheels  of  the  said  locomotive-engine  then  and 
there  struck  and  passed  upon  and  over  the  said  child  and  servant 
of  the  said  plaintiff,  and  did  then  and  there  break,  crush,  and 
mangle  the  right  leg  of  him,  the  said  child  and  servant,  near  the 
knee-joint  of  his  said  leg,  so  that  the  amputation  thereof  was  neces- 
sary and  indispensable  to  save  his  life ;  and  did  otherwise  greatly 
bruise,  hurt,  and  wound  the  said  child  and  servant,  so  that  Tie  was 
sick,  sore,  and  maimed  and  disordered  for  a  long  space  of  time,  to 
wit,  hitherto  .  .  .  ." 

The  inquiry  arises  upon  this.  What  was  the  issue  tendered  ? 
That  must  be  determined  by  the  letter  and  spirit  of  the  declara- 
tion, bearing  in  mind  the  rule,  that  a  plea  is  to  be  construed  most 
strictly  against  the  pleader.  Apt  words  are  used  to  state  the  par- 
ticular wrongful  acts  complained  of. 

"  Said  defendant  then  and  there,  by  its  said  servants,  so  carelessly 
and  improperly  drove  and  managed  its  locomotive-engine  and  train 
that  by  and  through  the  negligence  and  improper  conduct  of  the 
defendant,  by  its  servants  in  that  behalf,  said  locomotive-engine 
and  train  with  force,  violence,"  etc. 

It  is  the  careless  and  improper  manner  of  driving  and  managing 
the  train  which  plaintiff  charges  to  be  the  cause  of  the  injury. 
That  is  the  very  point  in  question,  without  which  this  action,  as 
brought,  could  not  be  maintained.  Suppose  a  special  verdict  upon 
such  a  declaration  were  returned  reciting  all  the  other  material 
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averments  thereof  as  fonnd  for  plaintiff,  but  finding  further  that 
the  only  cause  of  the  injury  was  the  improper  and  negligent  con- 
struction of  defendant's  passenger-platform  at  the  place  of  accident, 
^  could  it  be  at  all  sustained  as  within  the  issue?  A  careful  reading^ 
*  of  this  declaration  would  not  suggest  to  defendant  that  it  was  to 
answer  for  the  negligence  of  its  servants  in  the  careless  construc- 
tion of  a  passenger-platform  in  such  close  proximity  to  the  railroad 
ti*ack  as  to  be  dangerous  for  passengers  to  stand  upon  while  wait- 
ing the  approach  of  incoming  trains.  It  is  not  to  be  believed  the 
engineer,  conductor,  and  trainmen  constructed  the  platform  as  a 
part  of  their  duty  in  driving  and  managing  the  train.  Other  ser- 
vants of  the  defendant  must  have  charge  of  the  construction  of 
platforms. 

To  hold  that  negligence  in  the  construction  of  the  passenger- 
platform  could  be  considered  under  this  declaration  would  be  to- 
maintain  that  negligence  might  be  alleged  against  the  defendant  ia 
the  acts  of  (»ne  class  of  its  servants,  charged  with  one  dnty,  to  wit, 
trainmen  in  driving  and  managing  the  train,  and  recovery  be  had 
for  negligence  in  their  work  of  a  different  set  of  servants,  upon 
other  duty;  namely,  carpentere  constructing  approaches  to  the 
track.  What  word  in  this  declaration  gives  the  defendant  notice 
that  it  is  to  be  held  liable  for  the  negligence  of  servants  in  con- 
structing a  passenger-platform  too  near  the  track,  or  in  such  rela- 
tion to  incoming  trains  as  to  be  dangerous  to  passengers  standing 
thereon?  Every  defendant  is  entitled  to  have  the  cause  of  action 
alleged  against  him  so  specifically  staetd  that  he  may  know  with 
certainty  what  he  is  to  meet,  and  that  it  may  bar  another  action  for 
the  same  cause,  and  to  have  the  issue  thus  made,  and  not  another, 
tried  upon  the  facts  stated. 

It  is  elementary  that  the  evidence  must  be  confined  to  the 
issue.  If  it  were  permitted  to  make  one  issue  by  the  pleadings, 
and  try  a  different  one  under  the  evidence,  endless  confu&don 
would  arise.  An  examination  of  the  evidence  will  show  how  im- 
portant it  is  to  maintain  the  rule  stated.  On  behalf  of  plaintiff 
cross-interrogatories  propounded  to  James  B.  Schultz  were  read. 
The  statements  contained  therein  defendant  in  his  motion  to  ex- 
clnde  from  the  jury  regarded  as  outside  the  issue.  They  are  as. 
follows : 

Interrogatory  2.  Did  not  the  accident  occur  on  the  platform 
provided  by  the  said  railroad  company  for  passengers  to  get  on 
and  off  its  cars  ?    Ans.  Yes,  it  did. 

Interrogatory  3.  Was  not  the  passage-way  in  which  the  boy 
was  hurt  so  narrow  that  the  cars  projected  over  the  edge  of  the 
platform  about  a  foot  on  either  side  ?     Ans.  Yes,  it  was. 

Interrogatory  4.  Is  it  not  true  that  such  a  boy  standing  near 
the  edge  of  that  platform,  ahead  of  the  cars  backing  in,  would  be 
hidden  from  the  engineer  on  the  engine,  and  could  he  not  then  in 


PASSEKGEB— IKJUBT  AT  STATION.  167 

that  position  be  strack  by  the  cars  so  backing  in  t    Ans.  Yes,  he 
conld. 

John  Morray,  the  boy  injareidy  testified:  "I  was  standing  on 
the  porch  (which  he  afterward  explained  to  be  the  passenger  plat*  , 
form) ;  the  cars  were  backing  in  ;  I  robbed  my  handfs  against  them, 
something  hit  my  foot,  I  grabbed  hold  of  the  hand-holr.  and  some- 
thing tarned  me  around  and  I  fell.  I  was  about  two  feet  from  the 
car.  I  was  so  my  hand  could  touch  the  cars.  Something  tripped 
me  off  and  swun^  me  around." 

John  M.  Martin  called  :  ''  I  was  standing  on  the  platform  when 
the  cars  came  down.  I  saw  the  little  boy  just  before  that  standing 
close  to  the  edge  of  the  platform.  I  think  it  was  the  car  step  that 
knocked  the  boy  off  the  platform." 

J.  M.  Wiggins :  "  I  think  he  had  hold  of  the  iron  railing  with 
one  hand  and  the  steps  struck  him  and  turned  him  around." 

This  evidence  given  to  the  jury  by  tho  plaintiff  is  quoted  to 
show  its  bearing  upon  interrogatories  2,  3,  and  4,  answered  by  the 
witness  Schultz. 

According  to  his  evidence  the  car  projected  a  foot  over  the 
platform,  and  the  boy,  if  standing  near  the  edge  of  the  platform, 
would  be  struck  by  the  incoming  car.  The  witnesses  quoted  state 
that  is  exactly  where  the  boy  did  stand,  and  that  he  was  there  struck 
by  the  steps  of  the  car.  The  jury  might  very  reasonably  conclude 
from  this  evidence  that  the  platform  was  built  so  near  the  track 
that  the  coaches  projected  over  it  a  foot,  as  Schultz  states,  and  that 
the  boy  standing  very  near  the  edge  was  knocked  off  by  reason  olf 
this  projection,  and  without  any  negligence  in  the  actual  driving 
and  managing  of  the  train,  especially  so,  as  there  was  evidence 
tending  to  show  the  train,  at  the  time  of  the  accident,  was  going 
at  a  slow  rate  of  speed,  and  being  carefully  mana^d.  Under  this 
evidence- we  are  impressed  the  jury  was  urged  to  find  for  the  plain- 
tiff on  ground  other  than  negligence  of  defendant's  servants  in 
*' driving  and  managing  the  train,"  and  are  confirmed  in  this  view 
by  the  following  from  appellee's  brief :  "  We  maintain  the  evidence 
shows  the  defendant's  depot  platform  was  improperly  constructed 
and  dangerous  to  the  public."  An  instruction  of  the  court  carried 
to  the  jury  a  consideration  of  the  same  Question.  Defendant 
asked  the  court  to  instruct  the  jury  that  whether  the  cans  did  pro- 
ject over  the  platform  or  not  made  no  difference,  and  this  instruc- 
tion was  refused.  From  all  this  it  is  apparent  that  the  manner  in 
which  the  platfoi*m  was  constructed,  witli  reference  to  the  track, 
was  regarded  in  the  court  below  as  important,  as  a  distinct  act  of 
negligence,  and  was  so  considered,  outside  the  issue,  by  the  jury. 
We  cannot  perceive  how  the  act  of  other  servants  in  the  construc- 
tion of  the  platform  can  be  legally  considered  as  tending  to  prove 
negligence  "  in  driving  and  managing  the  train."  If  the  platform 
was  constructed  so  near  the  track  as  to  constitute  a  trap  dangemns 
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to  life  or  limb,  by  reason  of  improper  and  nnsafe  approaches  to  the 
cars,  that  is  matter  Avhich  should  be  alleged  to  become  admissible 
for  the  purposes  for  which  the  evidence  was  used  on  the  trial  of 
this  cause.  After  all  the  evidence  in  the  cause  was  introduced  and 
before  argument  to  the  jury,  appellant  moved  the  court  "to  ex- 
clnde  from  the  jury  all  testimony  tending  to  show  the  cut  or  plat- 
form where  defendant  moved  its  train  to  the  depot  and  discharged 
its  passengers  was  unsafe^  and  improperly  constructed,  for  the 
reason  that  plaintiff  does  not  complain  of  anything  of  the  kind  in 
the  declaration." 

The  motion  was  overruled  and  defendant  excepted,  and  tlie 
action  of  the  court  thereon  is  before  us.  Appellee  contends  the 
OBjBCTio  question  raised  bv  the  motion  cannot  be  considered 

^dScb-*^  here.  The  record  shows  when  this  evidence  was  first 
offered  and  given  to  the  jury  defendant  did  not  object. 
Appellee  urges  that  thereby  defendant  waived  its  right  to  object 
at  a  later  st^ige  of  the  proceedings  and  could  not  after  the  evi- 
dence  was  given  to  the  jury  be  sustained  on  amotion  to  exclude  it, 
and  cites  authorities  to  support  his  contention,  which  are  here  con- 
sidered. Camden  v,  Doremus,  3  How.  (U.  S.)  515-530,  is  a  case 
where,  in  the  trial  court,  certain  depositions  were  read  in  evidence. 
After  each  deposition  was  offered  by  the  plaintiff,  the  defendant 
objected  to  its  introduction.  He  did  not  object  to  any  specific 
part,  nor  did  he  state  any  ground  of  objection  whatever.  The 
supreme  court  ruled  that  the  objection  was  so  general  that  it  could 
not  be  considered  in  the  court  below.  In  Hinde  v.  Longworth,  11 
Wheat.  199,  an  objection  was  made  in  the  trial  court  to  certain 
evidence  upon  specific  cause  then  pointed  out.  The  objection  was 
not  sustained  and  the  cause  went  to  the  supreme  court  for  review. 
Then  a  new  ground  of  objection  was  urged  and  was  not  allowed 
and  the  following  stated  as  a  correct  proposition  : 

"  As  a  general  rule,  we  think  the  party  ought  to  be  confined  in 
examining  the  admissibility  of  evidence  to  the  specific  objection 
taken  to  it."  There  can  be  no  doubt  of  the  rule  stated,  but  it  does 
not  apply  to  the  question  here. 

Voornian  v,  Voight,  46  Cal.  397,  is  not  in  point.  In  that  case 
action  was  brought  in  the  lower  court  against  Voight  on  a  contract 
and  Spreckles  as  his  guarantor.  It  was  alleged  that  Voight  agreed 
to  receive  and  pay  for  certain  liquors.  Plaintiff  alleged  that  he 
had  delivered  the  liquors  as  he  agreed  to  do ;  that  Voight  received 
them  and  paid  thereon  twenty-two  thousand  doUai's,  but  refused  to 

Say  the  remaining  two  thousand  dollars  due   for  the  goods  so 
elivered.     Spreckles  was  a  defendant  under  the  allegations  that 
he  had  guaranteed  payment.     Evidence  was  offered  on  the  trial  by 
plaintiff.     It  was  objected  to  jointly  by  both  defendants,  on  the 
ground  stated, that  it  was  "  irrelevant,  immaterial,and  incompetent." 
The  evidence  went  to  the  jury  over  objection,  and  the  point  car- 
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ried  to  the  supreme  court  of  California  for  review.  It  was  there 
held  the  evidence  offered  was  admissible  as  against  Yoight,  and 
there  having  been  no  separate  objection  by  Spreckles,  that  the 
court  below  was  not  in  error.  How  the  ruling  tends  to  establish 
that  the  defendant  in  this  action,  by  failing  to  object  when  evi- 
dence  was  offered,  thereby  waived  the  right  afterward  to  have  it, 
on  motion,  excluded  from  the  jury,  we  do  not  perceive :  Roberts 
9.  Graham,  6  Wall.  581,  is  cited  as  directly  in  point. 

A  careful  reading  of  that  case  shows  that  in  the  trial  court  cer- 
tain evidence  was  given  by  plaintiff  without  objection ;  an  instruc- 
tion was  asked  by  the  defendant,  the  legal  effect  of  which  was  to 
direct  the  lury  to  disregard  such  evidence.  The  instruction  was 
refused.  Ihe  supreme  court,  upon  an  appeal  of  the  cause,  sustains 
the  action  of  the  trial  court,  ana  says:  ''It  does  not  appear  that  the 
defendant  objected  to  the  admission  of  the  evifdence,  that  he  moved 
to  have  it  excluded,  or  that  he  made  any  allusion  to  the  subject, 
until  he  asked  the  court  at  the  conclusion  of  the  argument  to  in- 
struct the  jury."  The  court  does  not  say  what  would  have  been 
the  duty  of  the  trial  court  if  the  defendant  before  argument  had 
moved  to  exclude  the  evidence.  The,  doctrine  of  the  case  clearly 
is,  that  where  no  motion  to  exclude,  or  objection  to  the  evidence  is 
made  before  argument,  the  court  is  not  bound  to  instruct  the  jury 
to  disregard  it.  Rush  v.  French,  1  Ariz.  125,  is  presented  as  sus- 
taining appellee.  In  that  case  it  is  held,  where  no  ground  what- 
ever of  oDjection  is  made  in  the  trial  coui*t  to  the  introduction  of 
evidence,  the  supreme  court  will  not  consider  the  action  of  the 
court  below  erroneous  in  admitting  it. 

The  other  cases  cited  by  appellee  to  sustain  his  contention  on  this 
point  have  been  examined  and  are  clearly  distinguishable,  on  prin- 
ciple, from  this  one.  They  do  not  sustain  appellee's  position.  We 
have  not  found  a  case  exactly  in  point.  Pool  v,  Devens,  30  Ala. 
675,  is  on  this  question  much  like  the  one  under  consideration. 
That  action  was  for  slander.  The  court  says :  "  Upon  the  trial, 
the  plaintiff  proved  he  was  a  poor  man  ;  the  defendant  did  not,  at 
the  time  when  this  evidence  was  introduced,  make  any  objection, 
but  afterward  moved  the  court  to  exclude  it.  This  evidence  was 
illegal."  It  was  held  the  court  below  erred  in  refusing  to  exclnde 
the  evidence,  and  on  that  ground  the  case  was  reversed.  The 
motion  in  that  case  to  exclude  was  during  the  trial,  after  another 
witness  had  been  examined.  Therein  it  is  stated  as  a  general  rule, 
"  It  is  the  duty  of  the  court,  at  any  stage  of  a  cause,  to  exchide 
from  the  jury  illegal  proof."  And  the  following  authorities  are 
there  cited  to  sustain  the  proposition :  Bush  &  Co.  v.  Jackson,  24 
Id.  273 ;  McCreary  v.  Turk,  29  Id.  244;  Pearsall  v.  McCartney, 
28  Id.  110. 

It  must  be  remembered  the  appellant  here  clearly  stated  to  the 
trial  court  the  ground  of  his  motion  to  exclude,  in  these  words 
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^^for  the  reason  that  the  plaintiff  does  not  complain  of  anything  of 
the  kind  in  the  declaration."  It  was  thus  in  unmistakable  terms 
brought  to  the  attention  of  the  court.  An  opportunity  was  ^ven 
for  the  exclusion  or  withdrawal  of  the  evidence,  or  the  plaintiff 
<50uld  have  invoked  the  power  of  the  court  for  leave  to  amend. 

The  objectionable  evidence  was  contained  in  two  interrogatories 
read  by  plaintiff,  easily  designated  and  separated  from  the  other 
•evidence.  But  little  time  was  consumed  in  its  introduction.  Un- 
der the  motion  made  by  defendant  no  difSculty  could  have  arisen 
as  to  what  was  meant,  so  the  court  below  could  not  have  based  its 
ruling  on  the  ground  that  defendant  remained  silent  while  valuable 
time  was  being  consumed,  and  therefore  held  to  have  waived  his 
objection.  Entertaining  this  view,  thee  vidence  being  so  clearly  out- 
ride the  issue  and  hurtful,  we  cannot  hold  that  defendant  by  omit- 
ting to  object  when  the  evidence  was  offered  thereby  waived  its 
right,  and  was  precluded  from  moving  to  exclude.  Under  the  cir- 
<;um6tances  of  tliis  case  defendant  did  not  waive  its  right  to  object, 
and  the  motion  to  exclude  should  have  been  sustained.  What  tlie 
rule  should  be  where  a  party  sits  by  and  allows  a  large  amount  of 
-evidence  to  go  in,  the  time  of  the  court  to  be  occupied,  without  in- 
terposing against  objectionable  evidence,  it  is  not  necessary  now  to 
decide.  The  practice  of  waiting  until  the  evidence  is  all  before 
the  court  without  objecting  is  one  which  we  disapprove.  It  tends 
to  confusion  and  delay.  The  better  rule,  and  the  one  this  court 
will  require,  unless  in  exceptional  cases,  is,  that  the  party  shall  ob- 
ject when  improper  evidence  is  offered,  and  clearly  state  the 
ground  of  his  objection.  If  a  motion  to  exclude  is  made,  it  should 
set  out,  in  substance,  the  objectionable  evidence  so  the  motion  on  its 
face  will  contain  the  portion  to  which  exception  is  taken.  Such  a 
rule  would  impose  no  hardship,  and  tend  to  that  certainty  so  im- 
portant in  matters  of  practice. 

The  following  is  an  elementary  rule:  "The  evidence  offered 
must  correspond  with  th^  allegations,  and  be  confined  to  the  point 
EvTOMCB  Kun  ^"  issue ;  this  rule  excludes  all  evidence  of  collateral 
facts,  or  those  which  are  incapable  of  affording  any 
reasonable  presumption  of  the  principal  fact  or  matter 
in  dispute ;  and  the  reason  is  that  such  evidence  tends  to  draw 
away  the  minds  of  the  jurora  from  the  point  in  issue,  to  excite  prej- 
udice, and  mislead  them."     1  Greenl.  Ev.,  sees.  51,  52,  448. 

The  evidence  contained  in  the  interrogatories  herein  set  out  was 
allowed  to  remain  before  the  jury,  in  violation  of  the  foregoing 
rule.  The  court,  over  the  objection  and  exception  of  the  defend- 
ant, g^ve  the  following  instruction  : 

"  The  jury  are  instructed  that  it  is  the  duty  of  defendant  to 
provide  suitable  approaches  and  passage-ways  for  its  engine  and 
cars  to  come  into  its  public  depots  ;  and  also  to  provide  suitable 
platforms  for  the  public  at  such  depots ;  and  also  to  construct  such 
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platf orrae  so  that  the  steps  of  defendant's  cars  shall  not  project  over 
snch  platforms  in  snch  a  way  as  to  be  dangerous  to  the  public. 

"  And  if  the  jury  believe  from  the  evidence  that  plaintiff's  son 
vas  not  a  tresspasser,  and  was  rightfully  standing  upon  defend- 
ant's platform  at  its  depot  in  Demmg  on  the  sixteenth  day  of  Feb- 
maiy,  1884,  as  the  tram  of  defendant's  came  in  from  Silver  City, 
and  thut  while  so  standing  near  defendant's  train,  was  struck 
on  tlie  leg  by  a  step  of  one  of  defendant's  care  projecting  over 
such  platform,  and  was,  by  reason  thereof,  thrown  down  upon  de- 
fendant's track,  and  the  front  wheel  of  defendant's  engine  passed 
over  his  leg,  cutting  it  off,  then  the  jury  will  find  for  the  plain- 
tiff, unless  they  further  believe  from  the  evidence  that  at  such 
time  the  boy  was  not  rightfully  upon  such  platform,  and  was  a 
trespasser,  and  that  he  was  injured  by  his  own  negligence  and 
want  of  proper  care,  then  in  such  case  they  will  find  for  the  de- 
fendant." 

This  is  a  reif)arkable  instruction,  considered  with  reference  to 
tiie  allegations  of  the  declaration.  It  entirely  ignores  the  element 
of  negligence  in  driving  and  managing  the  defendant's  train;  the 
latter  part  of  it  in  effect  tells  the  jury,  if  the  boy  was  rightfully 
on  the  platform,  and  was  struck  by  the  cars  projecting  over  it, 
<5ven  though  the  projection  was  but  an  inch,  that  defendant  was 
liable.  That  instruction  attaches  liability  to  the  defendant  even 
if  the  train  were  moving  at  the  rate  of  a  half  mile  an  hour,  and 
tiie  servants  all  on  the  alert  and  calling  upon  the  boy  to  leave  the 
platform  with  ample  time  for  him  to  remove.  It  takes  from  the 
jury  all  question  of  negligence  in  the  management  of  the  train, 
and  assumes  that  the  fact  of  runnino:  asrainst  the  boy  while  he  was 
rightfully  on  the  platform  was  negligence  as  matter  of  law.  He 
nuiy  have  been  rightfully  there,  and  the  defendant  at  the  same 
time  rightfully  taking  in  its  train  with  the  utmost  care  and  caution, 
and  the  hurt  the  result  of  an  unavoidable  accident,  and  yet  under 
that  instruction  defendant  would  be  liable ;  besides,  the  first 
branch  of  the  instruction  is  clearly  outside  the  issues.  It  predicates 
liability  on  the  acts  of  an  entirely  different  class  of  servants,  and 
upon  wholly  different  acts  from  those  charged  in  the  declaration. 

In  Boardman  v.  Griffin,  52  Ind.  101,  the  court  says  :  "  It 
would  be  folly  to  require  the  plaintiff  to  state  his  canse  of  action, 
and  the  defendant  to  disclose  his  ground' of  defence,  if  on  the  trial 
either  or  both  might  abandon  such  grounds  and  recover  upon 
others  substantially  different  from  those  alleged."  Instructions 
must  be  within  the  legal  issues.  Terry  v.  Shively,  64  Id.  106 ; 
Beebe  i;.  Stutsman,  5  Iowa,  275;  State  v.  Gibbons,  10  Id.  118; 
Piatt  V.  People  ex  rd.j  29  III.  72  ;  Seckel  v,  Scott  et  a/.,  66  Id. 
107  ;  C.  &  A.  R.  Co.  v.  Mock,  72  Id.  142 ;  Patterson  v.  Doe,  8 
Blackf.  237. 

The  court  below  erred  in  refusing  to  exclude  the  evidence  re- 
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ferred  to  in  defendant's  motioTi,  and  in  giving  to  the  jury  over 
defendant's  objection  instruction  3,  because  both  evidence  and  the 
instruction  were  outside  the  issues.  The  judgment  below  is  re- 
versed and  set  aside,  and  the  cause  i*emandea  for  further  proceed- 
ings.    Costs  in  this  court  a^inst  appellee. 

J3bikkek^  a.  J.,  and  Hendebsok,  A.  J.,  concurred. 

Injuries  received  around  Stationti  PlatformSi  YardSf  etCi — Negligence — 
Degree  of  Care. — The  plaintiff,  while  passing  from  the  train  on  which  she  was  a^ 
pasdeuKer  on  the  defendant's  railroad  to  the  highway  over  the  station  grounds, 
stepped  upon  some  loose  shingles  which  had  been  left  on  the  ground  by  the 
defendant  while  shingling  its  station-house,  and  fell  and  was  hurt.  Plaintiff 
brought  suit  against  the  company,  and  the  court  instructed  the  jury  that 
*^she  is  entitled  to  all  the  care  which  human  foresight  can  furnish  her." 
BM^  error;  that  in  its  approaches  to  its  trains,  and  at  its  station  grounds,  a 
railroad  company  is  held  to  the  exercise  of  reasonable  care  for  the  safety  of 
its  passengers,  but  not  the  utmost  which  human  care  and  foresight  can  fur» 
nish,  in  providing  egress  from  its  premises.  Moorelandv.  Boston,  etc.,  R.  Co. 
(Mass,  Jan.,  1886),  1  New  Eng.  Repr.  909. 

Same — Bight  to  rely  upon  Giving  of  Signals — Where  it  is  necessary  to  crosa 
a  railroad  track  in  order  to  reach  the  train  for  which  a  ticket  has  been  sold,, 
a  passenger  has  a  right  to  rely  to  some  extent  upon  the  giving  of  proper  sig- 
nals of  danger,  and  the  mere  fact  that  be  did  not  look  to  see  if  a  train  was- 
approaching  is  not  conclusive  of  a  want  of  due  care  on  his  part.  Sonier  «. 
Boston,  etc.,  R.  Co.  (Mass.,  Jan.,  1886),  1  New  Eng.  Repr.  498;  citing  Gay- 
UOTV.  Old  Colony  &  Newport  R.  Co.,  100  Mass.  208,  813;  Chaffee  9.  Boston  & 
L.  R.  Corp.,  104  Mass.  108;  Mayo  v,  Boston  &  Maine  R.  Co.,  1  Id.  41-142. 

Same — Approach  to  Ferry — Direction  by  Watchman. — A  common  carrier  of 
passengers  and  teams  by  a  ferry  is  bound  to  furnish  safe  approaches  to  and 
passages  from  the  ferry-houses  to  the  streets  for  all  persons  who  are  likely 
ordinarily  to  use  the  ferry;  and  where  a  stranger  using  the  ferry  after  night 
is  directed  by  a  watchman  in  charge  to  take  a  certain  direction,  and,  while 
following  that  direction,  is  injured,  without  fault  of  his,  by  a  passing  train, 
the  proprietors  of  the  ferry  will  be  liable  for  such  injury.  Magoric  e.  Little,. 
25  I>Bd.  Repr.  627. 
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V. 

New  Toek  Central  and  Hudson  Biveb  R.  Co. 

(Advance  Cau,  Nno  York.    April  20,  1886.) 

In  an  action  for  injuries  sustained  by  a  belated  passenger  in  attempting  to- 
board  a  train  on  the  point  of  starting,  defendants*  counsel  requested  the 
court  to  charge  that  **  when  the  people  who  desired  to  stop  at  One  Hundred 
and  Tenth  Street  station  had  left  the  train,  and  the  persons  who  were  then 
on  the  station  platform  had  entered  on  the  train,  the  defendants  had  the 
right  to  raise  the  drop  platform  and  start  the  train.'*  The  judge  refused  so- 
to  charge,  except  with  the  qualification,  '*  provided  that  they  hi^  giyen  each 
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penon  baTiog  a  right  to  enter  upon  that  train  as  a  passenger  the  opportu- 
nity to  get  on  boa^d."  EM  error;  that  the  proposition  as  made  was  en- 
tirely  proper,  and  the  qualification  was  liable  to  mislead  the  jury,  by  g^vinff 
them  to  understand  that  when  the  plaintiff  had  purchased  a  ticket,  she  haa 
the  right  to  take  passage  upon  this  particular  train. 

Appeal  by  the  defendants  from  the  judgment  in  favor  of  th« 
plaintiff  in  the  superior  court  of  the  city  of  New  York,  for 
f  237.08,  and  of  affirmance  of  the  judgment  entered  herein  against 
said  defendants,  and  in  favor  of  said  plaintiff,  on  the  27th  day  of 
February,  1883,  for  $13,191.97  damages  and  costs. 

The  action  was  brought  by  the  plaintiff  to  recover  damages  sus- 
tained by  her,  by  reason  of  the  loss  of  her  left  foot,  caused  by  the 
alleged  negligence  of  the  defendants.  A  reversal  was  asked  iu 
this  court  upon  the  ground  of  alleged  errors  in  the  judge's  charge. 

Frank  Loomis  for  appellant. 

Christopher  Fine  for  respondent. 

FiNOH,  J. — The  magnitude  of  the  verdict  rendered  against  the 
defendant,  the  remarkable  body  of  evidence  unsuccessfully  given 
in  its  favor,  and  the  extraordinary  incident  which  marked  the  close 
of  the  trial,  tend  to  make  any  errors  in  the  charge  of  the  court  to 
the  jury  of  more  than  common  importance,  and  to  justify  an  in- 
ference that  thev  worked  harm  to  the  defeated  party. 

Certain  facts  \n  the  case  are  entirely  undisputed,  and  upon  them 
the  question  arises  most  important  to  consider.     The  fact& 

train  arrived  at  tho  One  Hundred  and  Tenth  Street  station  either 
precisely  upon  its  schedule  time  or  a  little  behind  that  time.  No 
one  among  all  the  witnesses  pretends,  and  no  circumstance  proved 
indicates,  that  it  reached  the  station  in  advance  of  its  appointed 
time.  Upon  its  arrival  it  stopped  and  remained  stationary  until  all 
the  passengers  desiring  to  leave  the  train  had  left  it  and  disafv 
peared  from  the  conductor's  sight,  and  all  those  upon  the  platform 
who  desired  to  take  the  train  had  gone  into  the  cars ;  and  then 
when  the  conductor  who  stood  watcliing  the  exit  and  ingress  of 
his  passengere  observed  that  all  had  been  accommodated,  and  that 
the  station  platform  was  cleared  and  empty,  and  that  no  conceiv- 
able duty  of  delay  remained,  he  gave  the  signal  for  starting,  and 
turned  to  enter  or  entered  the  car ;  the  engineer  drew  in  his  head 
and  pulled  his  lever ;  and  the  train  started.  At  that  precise  mo» 
ment,  according  to  her  own  account  of  the  accident,  tiie  plaintiff 
had  reached  one  of  the  cars  and  taken  hold  of  its  rail  and  pnt  one 
foot  on  its  step,  and  then,  and  not  before,  the  tram  moved  and 
she  was  thrown  down  and  seriously  injured.  She  was  a  belated 
passenger,  as  clearly  appears  from  her  statement  taken  by  itself. 

When  she  bought  her  ticket  at  the  office,  before  ascending  the 
stairs,  she  asked  if  the  signal  bell  rung  by  electricity  from 
One  Hundred  and  Twenty-fourth  Street  had  sounded,  and  was 
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told  that  it  bad,  and  that  she  had  better  bnrrj  up.  This. was  a 
plain  intimation  that  she  was  late,  and  wemaj  readily  suppose  that 
slie  moved  up  the  stairs  with  some  degree  of  rapidity  and  haste. 
Just  as  she  she  reached  the  top  step  of  the  flight  she  says  that  she 
met  two  gentlemen  and  asked  them,  ^^  Did  you  miss  the  train  ?" 
The  inquiry  shows  her  consciousness  that  the  cars  had  stai*ted,  or 
that  she  knew  or  feared  that  she  was  late.  If  this  question  was 
asked,  as  she  says  it  was,  just  as  she  was  going  up  the  final  step  to 
the  platform,  she  must  have  been  at  that  moment  in  plain  sight  of 
the  cars.  If  they  wei-e  then,  as  consistently  with  her  story  they 
mast  have  been,  motionless  and  waiting,  her  question  is  inconceiv- 
able. If  at  that  moment  they  were  in  motion,  her  inquiry  would 
have  been  natural  As  she  stepped  upon  the  station  platform  and 
but  a  few  feet  from  the  train  she  admits  that  no  conductor  or 
brakeman  was  in  sight.  She  was  no  stranger  to  the  scene.  She 
had  taken  the  train  at  that  point  very  many  times,  and  always  be- 
fore had  seen  present  the  conductor  and  brakemen.  The  waniing 
of  the  ticket  agent,  her  inquiry  of  the  two  passengers,  and  her 
observation  of  tne  vacant  platform,  all  demonstrate  that  she  was 
late  and  in  haste,  and  show  a  consciousness  on  her  part  that  if  the 
train  was  not  actually  moving  it  was  at  least  about  to  move.  But 
since  the  verdict  of  the  jury  involves  a  finding  that  the  cars  were 
not  in  motion,  and  that  she  had  no  reason  to  believe  that  they  were 
about  to  start,  we  are  permitted  only  the  inference,  which  at  least 
harmonizes  much  of  the  testimony  and  is  inevitable,  if  the  plain- 
tiflTs  story  be  true,  that  she  came  upon,  the  platform  after  the 
signal  to  start  had  been  given,  and  just  as  the  engineer  was  about 
to  apply  the  steam,  and  at  a  moment  when  she  could  not  see  the 
conductor  and  he  was  unaware  of  her  presence.  On  this  state  of 
facts  the  defendant,  as  was  its  right,  presented  several  propositions 
to  be  charged,  which  were  granted  until  the  last  was  reached. 
That  was  stated  thus :  "  When  the  people  who  desired  to  stop  at 
One  Hundred  and  Tenth  Street  station  had  left  the  train  and  the 
persons  who  were  then  on  the  station  platform  had  entered  on  the 
train  the  defendant  had  the  right  to  raise  the  drop  platform  and 
start  the  train." 

This  was  in  all  respects  an  entirely  sound  and  correct  proposi- 
tion. The  object  of  stopping  was  to  discharge  and  receive  pas- 
charob  to  sengers.  When  tliat  object  was  fulfilled,  the  station 
sSSTri^  It  platform  cleared,  and  nobody  left  to  be  accomtnodated 
csBTAXH  TiMB.     g^  fj^j.  ^g  ^-jj^  couductor  couM  see  or  know,  it  was  not 

only  his  right  but  his  duty  not  to  linger,  but  to  give  the  signal  for 
starting.  The  proposition  relatively  to  the  admitted  facts  served 
to  eliminate  one  possible  ground  of  negligence  from  the  minds  of 
the  jury.  That  tnere  may  have  been  others  is  of  no  consequence. 
This  particular  one,  that  the  defendant  had  no  right  to  start  the 
train  at  the  moment  when  he  did,  the  defendant  had  the  right  to 
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dissipate  by  the  month  of  the  court.  The  trial  judge  refnsed  to 
charge  this  proposition  except  with  a  qualification  which  annulled 
and  practically  destroyed  it,  or  at  least  may  have  dangerously  mis- 
led the  jury.  That  qualification  was  '^  provided  that  they  had 
given  each  person  having  a  right  to  enter  upon  that  train  as  a  pas- 
senger the  opportunity  to  get  on  board."  This  proviso  could  bear 
upon  the  facts  of  the  case  only  in  one  way. 

The  Inry  might  naturally  understand  it  to  mean  that  when  the 
plaintis  had  bought  her  ticket  at  the  oflSce  below  she  acquired 
upon  the  instant  the  right  to  take  passage  on  this  par- 
ticular  train,  and  the  company  were  bound  to  know 
that  she  was  coming  and  hold  the  train  until  her  ar- 
rival, and  so  the  conductor  was  negligent  in  starting 
the  train  at  the  moment  when  he  did.  Unless  it  meant  this  we 
can  conceive  of  no  possible  meaning  pertinent  to  the  case,  in 
which  event  it  amounted  to  a  refusal  to  charge  the  proposition  re- 
quested. The  jury  thus  might  understand  Uiat  they  were  told  as 
matter  of  law  that  the  sale  of  a  railroad  ticket  at  a  ticket  office 
before  the  arrival  of  a  train  gives  a  specific  right  to  the  purchaser 
to  take  that  particular  train  which  is  then  at  the  station  or  is  about 
to  arrive,  and  that  it  must  be  held  long  enough  for  such  passenger 
to  go  upon  it,  and  since  in  this  case  it  was  not  so  held,  the  jury 
might  nnd  it  an  act  of  negligence  in  the  conductor  to  start  it  when 
he  did.  That  assumes  that  the  plaintiffs  ticket  gave  her  a  special 
right  to  take  that  train. 

There  is  not  a  particle  of  proof  of  any  such  contract.  The 
ticket  gave  her  a  general  right  to  take  any  train  bound  to  her  des- 
tination which  stobped  at  that  station,  provided  she  presented  her- 
self in  time,  and  aid  not  require  its  delay  for  her  special  benefit. 
It  gave  her  no  right  to  delay  the  train  at  all.  It  imposed  upon  her 
the  duty  of  preisenting  herself  in  time  or  of  waiting  for  a  succeed- 
ing train.  Suppose  that  when  she  bought  her  ticket  the  train 
above  was  motionless  at  the  station,  and  while  she  was  ascending 
the  stairs  it  was  moving  with  the  platforms  up  so  that  she  could 
not  take  it.  Is  it  contended  that  she  could  treat  that  as  a  breach 
of  her  contract  with  the  company,  and  as  a  refusal  to  carry  her 
which  would  found  an  action  for  damages?  If  the  doctrine  of 
the  qualification  be  sound,  it  is  negligence  as  matter  of  law  to  sell 
tickets  without  closing  the  office  long  enough  .before  the  departure 
of  the  train  to  enable  every  purchaser  to  reach  it,  and  it  must  start 
upon  signal  from  the  ticket  office  that  such  time  has  been  given. 
No  such  rule  has  ever  been  adopted.  At  the  ticket  office  in  ques- 
tion the  customary  way  was  to  open  the  window  at  any  time  for 
the  sale  of  tickets,  or  the  answer  to  inquirieiB,  and  that  fact  was 
drawn  out  by  the  plaintiff's  counsel.  The  purchase  of  the  ticket  gave 
no  right  to  the  passenger  except  upon  the  condition  of  presenting 
herself  for  passage  before  the  signal  is  given  for  a  start ;  and  if  she 
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comes  after  that,  it  is  not  negligence  as  against  ber  that  the  traiin 
starts  in  obedience  to  it.  Wliedier  there  should  liave  been  gates 
to  prevent  the  passage  of  belated  passengers,  or  the  officers  of  the 
tram  shonld  have  watched  the  platform  to  warn  tliem  off,  has 
nothing  to  do  with  the  present  question.  It  was  the  defendant's 
right  to  eliminate  from  the  case  one  ground  of  negligence,  and 
that  right  was  not  only  denied,  but  in  such  a  manner  as  to  make 
that  a  prominent  ground  of  recovery. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Rapallo,  Miller,  and  Earl,  JJ.,  concur ;  Kuger,  Ch.  J.^  Ak- 
DREWS  and  Danforth,  JJ.,  dissent. 
Judgment  reversed. 


People's  Passenger  B.  Co. 

V. 

Lauderbach. 

(Advance  Case,  Penneylvania,    April  5,  1886.) 

If  one  injured  by  a  collision  of  the  cars  of  two  railroad  companies  was  a 
passenger  of  one  company  and  brings  his  action  against  the  other,  he  must 
prove  that  the  latter  alone  was  chargeable  with  the  negligence  in  consequence 
of  which  the  injury  occurred. 

Error  to  the  Common  Fleas  No.  4,  of  Philadelphia  County, 
to  review  a  judgment  for  plaintiff,  in  an  action  for  damages  for 
personal  injuries.     Affirmed. 

The  facts  sufficiently  appear  in  the  charge  of  the  trial  judge, 
Thayer,  J.,  a  portion  of  which  is  as  follows : 

The  accident  to  the  plaintiff,  James  W.  Lauderbach,  which  has 
been  the  subject  of  inquiry  in  this  case,  occurred  on  July  26, 1880, 
when  he  was  a  passenger  in  a  car  of  the  Hestonville,  Mantua  & 
Fainnount  Passenger  R.  Co.,  while  it  was  passing  along  Callowhill 
Street  near  Twenty-third  Street.  The  defendant  is  tlie  People's 
Passenger  R.  Co. 

It  appears  from  the  evidence  that  at  the  point  where  the  accident 
happened,  the  railway  tracks  of  the  two  companies  approach  within 
eleven  and  a  half  inches  of  each  other,  and  that  twenty  inches  of 
space  between  the  tracks  is  required  to  enable  two  care  to  pass  at 
anv  one  time  without  incurring  the  risk  of  collision. 

^lie  accident  resulted  in  a  severe  and  painful  injury  to  the  plain- 
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tiff.  Hia  arm  was  obliqaely  broken  above  the  elbow,  and  the  fore- 
arm braised  and  crushed.  It  further  appears  that  he  was  attended 
by  snrseoDB  and  physicians ;  that  he  ultimately  recovered  from  the 
immeaiate  effects  of  the  injury,  and  he  is  now  in  the  condition  he 
presents  in  court. 

The  plaintiff  allies  that  the  accident  was  due  solely  to  the  neg- 
ligence of  the  defendant,  and  that  it  alone  is  responsible  for  the 
consequences. 

There  are  certain  well-settled  principles  of  law  applicable  to  this 
case  which,  although  very  familiar  to  lawyei's,  are  not  perhaps  so 
well  known  to  you ;  and,  it  is  therefore  necessary  in  the  discharge 
of  my  duty  that  I  should  refer  to  them. 

The  first  of  these  principles  is,  that  every  person  and  every  cor- 
poration is  responsible  for  the  consequences  of  his  or  its  own  negli* 
gence,  if  an  injury  is  occasioned  by  that  negligence. 

The  second  principle  is,  that  the  burden  of  proving  negligence 
is  thrown  upon  the  one  who  asserts  it,  and  that  it  must  be  satis- 
factorily established,  before  a  jury  can  find  a  verdict  against  a  de- 
fendant. 

The  third  principle  is,  that  if  a  plaintiff,  injured  by  an  accident, 
has  himself  been  guilty  of  negligence  which  contribnted  in  any 
degree  to  the  injury,  the  defendant  is  not  responsible  for  the  con-, 
sequences  of  that  accident.  The  reason  of  this  rule  of  law  is,  that 
where  a  plaintiff  has  been  himself  partly  to  blame  for  an  injury  he 
has  received,  he  cannot  justly  ask  a  defendant,  whom  he  alleges 
was  also  guilty  of  negligence,  to  compensate  him  for  an  injury 
which  was  partly  the  result  of  his  own  fault. 

In  a  case  where  the  plaintiff  and  defendant  are  both  to  blame  for 
an  accident,  there  is  no  remedy  for  an  injury  occasioned  by  negli- 
gence ;  that  is,  where  there  is  negligence  on  both  sides,  or  what  is 
termed  mutual  negligence,  there  can  be  no  recovery  against  a  de- 
fendant. 

It  is  also  a  well-settled  rule  of  law  that  where  an  accident  occurs 
in  the  course  of  the  transaction  of  the  business  of  two  railroad 
companies,  and  they  both  figure  as  actors  or  participants  in  the 
circumstances  surrounding  its  occurrence,  a  passenger,  injured 
while  in  one  of  their  cars,  must  bring  his  action  for  indemnity  and 
compensation  against  the  company  carrying  him  as  a  passenger,  if 
the  accident  whereby  he  received  his  injury  was  occasioned  by  the 
negligence  of  that  company. 

The  same  rule  applies  if  the  accident  was  the  result  of  the  negli- 
gence of  the  company  carrying  him  as  a  passenger,  even  if  the 
other  company  was  fifuilty  of  negligence.  If,  however,  the  accident 
was  alone  due  to  the  negligence  of  the  other  company  and  not 
through  any  negligence  of  the  company  carrying  him  as  a  passenger, 
then  the  other  or  non-carrying  company  is  the  responsible  party, 
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always  snppoBing  that  the  passenger  was  not  himself  guilty  of  any 
negligenoe  contributing  to  the  accident. 

To  apply  these  principles  of  law  to  this  case,  in  order  that  you 
may  be  luUy  enabled  to  comprehend  them :  if  this  accident  waa 
occasioned  solely  by  the  negligence  of  the  Race  &  Vine  Street  Co., 
or  in  combination  with  negligence  on  the  part  of  the  defendant 
company,  the  plaintiff  cannot  recover  in  this  action.  In  other 
woras,  if  both  companies  were  to  blame  for  the  accident,  the  plain* 
tiff  must  bring  his  action  against  the  company  running  the  car  in 
which  he  was  a  passenger  at  the  time  of  the  accident.  If,  how- 
ever, the  Race  &  vine  Street  Co.  was  not  to  blame  for  the  accident 
and  the  plaintiff  was  not  guilty  of  any  negligence  contributing  to 
the  accident,  but  the  defendant  was  alone  guilty  of  negligence,  the 
plaintiff  would  be  entitled  to  recover  in  this  action. 

It  will  therefore  be  observed  that  there  are  three  points  which 
require  to  be  determined,  for  the  proper  decision  of  the  questions, 
involved  in  this  case,  viz. : 

1.  Was  this  accident  due  to  any  negligence  on  the  part  of  the 
plaintiff?     If  it  was,  he  cannot  recover. 

2.  Was  it  due  to  any  negligence  on  the  part  of  the  Race  &  Yin& 
Street  Co.  ?    If  it  was,  he  cannot  recover. 

3.  Was  it  due  to  the  negligence  of  the  defendant !  If  it  was 
not,  he  cannot  recover.  If  it  was,  he  can  recover;  provided,  the 
negligence  was  solely  on  the  part  of  that  company,  and  there  was 
no  negligence  on  the  part  of  tne  Race  &  Vine  Street  Co. ;  and  also 
provided  that  the  accident  was  not  in  any  degree  occasioned  by  the 
negligence  of  the  plaintiff. 

Verdict  and  judgment  having  passed  for  plaintiff,  defendant 
brought  error. 

Francis  Brewster  and  Samuel  Gnatine  Thompson  for  plaintiff 
in  error. 

John  G,  Johnson  for  defendant  in  error. 

Per  Curiam, — This  case  was  clearly  one  for  the  jury.  We 
have  considered  all  the  assignments  of  error.  We  find  nothing 
therein  to  give  just  cause  of  complaint  by  the  company.  The  jury 
were  told  that  the  burden  of  proof  was  on  the  plaintiff  below  to 
show  that  the  defendant  below  alone  was  guilty  of  negligence,  in 
consequence  of  which  the  plaintiff  was  injnred,  and  that  the  Hes- 
tonsville  R.  Co.  was  not  guilty  of  any  negligence. 

If  the  plaintiff  failed  to  prove  either  or  both  he  could  not  re- 
cover. Plaintiff  in  error  cannot  justly  claim  anything  more  favor- 
able to  it  than  this. 

Judgment  affirmed. 

Collision — Suit  by  Passenger  In  one  Train  against  Company  operating  other 
Train. — See  Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  and  notes,  21  Am.  &  £ng. 
R.  R.  Gas.  478. 
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Hallahan 

V. 

New  Yobk,  Lake  Esie  and  Western  B.  Ck>. 

{Adwmes  Can,  New  Torh.    April  18,  1886.) 

A  witness  when  asked  to  describe  the  position  of.  plaintiffs  elbow  with 
reference  to  the  car  window  at  the  time  of  the  accident,  answeredt  hat  ''his 
elbow  was  resting  on  the  sill,  and  I  should  judge  that  it  could  not  project  out 
of  the  window  by  the  position  that  he  held  it  in  the  car."  Defendant's 
counsel  moved  to  strike  out  the  last  part  of  the  answer  as  a  conclusion.  The 
motion  was  denied.     Held  no  error. 

Upon  being  asked  whether  at  the  time  the  object  struck  the  car  the 
plaintifiTs  elbow  was.inside  or  outside  the  car  window,  the  witness  answered, 
*'  It  could  not  be  outside  the  car  window;  it  was  probably  on  a  level  with 
the  outside  of  the  car;  my  opinion  was,  from  the  position,  that  it  was  in- 
side. Defendant's  counsel  moved  to  strike  out  the  answer  as  an  opinion  of  the 
witness.    The  motion  was  denied.    Hdd  no  error. 

The  fact  that  there  was  confusion  produced  among  the  passengers  at 
the  time  of  an  accident  to  the  car  may  be  shown  as  part  of  the  res  ge&tm. 

Appeal  from  a  judgment  of  the  general  term  of  the  second  de* 
partment,  affirming  a  judgment  in  favor  of  the  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial.  The  action  was  for  dam- 
ages  for  personal  injuries  alleged  to  have  been  received  through 
the  negligence  of  the  defendant.  On  the  30th  day  of  July,  1881, 
the  plaintiff  took  passage  on  a  train  running  over  the  defendant's 
road  eastward,  from  Chester  for  New  York.  He  entered  the 
smoking-car  of  the  train  and  took  a  seat.  The  window  at  the 
seat  was  open,  the  portion  of  the  seat  occupied  by  him  was  next 
the  outside  of  the  car,  and  his  right  elbow  was  admitted  by  the 
plaintiff  to  be  in  the  window,  but  he  claimed  that  it  did  not  pro- 
ject outside.  Forward  of  the  smoking-car  in  this  train  was  a  bag- 
gage and  postal-car  coml>ined.  On  this  occasion  the  postal  part 
of  that  car  was  next  the  smoking-car. 

At  such  places  as  the  train  did  not  stop  the  mail  bag  was  taken 
by  means  of  a  crane  erected  alongside  of  the  track. 

As  the  train  passed  a  station  the  plaintiff's  elbow  was  struck  by 
something  and  fractured,  and  that  injury  is  the  basis  of  this  action. 
The  theory  of  the  plaintiff  was  that  the  arm  of  the  mail  crane 
struck  and  injured  his  elbow,  and  he  established  certain  measure- 
ments in  connection  with  this  crane  for  the  purpose  of  showing,  if 
it  conld  be  done,  that  it  might  have  been  struck  by  it  while  it  was 
within  the  car. 

Levyis  E,  Carr  for  appellant 

D,  F.  Oedney  for  respondent. 
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Miller,  J. — The  only  ^u^tions  presented  upon  this  appeal  re* 
late  to  the  rulings  of  the  jadge  in  I'egard  to  the  evidence. 

It  is  insisted  by  the  appellant's  counsel  that  certain  testimony  of 
one  of  the  witnesses  for  the  respondent^  Daniel  Ci'eegan,  was  in- 
ADMiMKw  OP  competent  and  improper,  and  that  the  conrt  erred  in 
■TiDSHCB.  refusing  to  strike  out  the  same.     The  questions  put  to 

the  witness  were  not  objectionable,  but  it  is  ui^ed  tuat  the  answers 
were  improper,  and  should  have  been  stricken  out  in  accordance 
with  tlie  motion  made  by  the  appellant's  counsel. 

The  following  was  one  of  the  questions  put  to  the  witness  and 
the  answer  given : 

'^  Q.  Just  describe  the  position  of  bis  nVht  elbow  in  reference 
to  that  window  of  that  car?  A.  Mr.  Hallalian  sat  straight  up  in 
the  seat  at  the  window,  and  his  elbow  was  resting  on  the  sill,  and, 
I  should  judge,  that  it  could  not  project  out  of  the  window  by 
the  position  that  he  held  it  in  the  car.'' 

Defendant's  counsel  objected  to  the  latter  part  of  the  answer 
commencing  at  "  and  I  should  judge,"  etc.,  and  moved  to  strike  it 
out  on  the  ground  that  it  was  a  conclusion  and  not  a  statement  of 
fact,  which  motion  was  denied,  and  defendant  excepted. 

The  witness  was  also  asked : 

^^  Q.  Was  or  was  not  his  elbow  at  the  time  this  object  struck 
the  car  inside  or  outside  the  car  window  2"  to  which  he  answered  : 
^^  It  could  not  be  outside  the  car  window ;  it  was  probablj'  on  a 
level  with  the  outside  of  the  car;  my  opinion  was,  from  the  po- 
sition, that  it  was  inside." 

Counsel  for  defendant  objected  to  this  answer  and  moved  to 
strike  it  out  on  the  ground  that  it  was  the  opinion  of  witness  and 
not  a  statement  of  ract,  and  the  motion  was  granted  as  to  the  part 
^'my  opinion,"  etc. 

Defendant's  counsel  excepted  to  the  refusal  to  strike  out  the 
remainder  of  the  answer. 

The  objection  to  the  first  answer  was  upon  the  ground  that  it 
gave  witness' opinion  as  to  the  position  of  the  plaintiffs  elbow, 
which  would  have  been  inadmissible  if  it  had  been  asked  for  by  a 
question  put  for  that  purpose. 

The  witness  had  aescribed  the  position  of  the  plaintiff's  arm, 
and  his  expression  "  I  should  judge"  was  qualified  by  what  he  had 
previously  stated,  and  by  what  he  stated  afterward.  It  was  a 
simple  statement  of  the  facts  as  they  actually  existed,  with  the 
qualification  that  in  the  position  his  arm  was,  it  could  not  project 
out  of  the  car  window.  It  was  merely  a  careful  statement  of  the 
facts  without  a  positive  allegation  as  to  its  accuracy  and  not  in  the 
nature  of  an  opinion  alone.  It  may  be  regarded  as  the  statement 
of  a  witness  wlio  is  extremely  cautious  in  giving  evidence.  The 
expression  used  and  others  of  a  similar  character,  such  as  "  I  think," 
when  the  facts  are  presented,  cannot  always  be  regarded  as  a  mere 
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opinion.  CaBes  frequently  arise  where  witnesses  are  called  npon  to 
state  the  appearance  of  a  person  at  a  particular  time,  when  a  ques- 
tion arises  as  to  the  soundness  of  his  mind,  and,  when  the  facts  are 
stated,  the  witness  can  properly  be  allowed  to  testify  as  to  such  ap- 
pearance in  a  manner  which,  to  some  extent,  involves  the  judg- 
ment of  the  witness. 

Within  this  rule,  we  think,  the  answer  given  to  the  first  ques- 
tion  was  not  objectionable.  But  even  if  the  evidence  may  be  re- 
garded as  calling  for  an  opinion  in  anv  way,  as  the  testimony  was 
based  upon  the  personal  knowledge  of  the  facts,  we  think  it  may 
be  considered  as  competent.     Blake  v.  People,  73  N,  T.  586. 

The  cases  relied  npon  by  the  appellants'  counsel  ai*e  not  adverse 
to  the  rule  laid  down. 

The  remarks  we  have  made  will  apply  to  the  answer  given  to 
the  second  question.  The  objectionable  part  of  that  answer  was 
stricken  out,  and  what  remained  was  proper  testimony  based  npon 
the  fact  previously  stated  that  the  witness  saw  the  position  of  plain- 
tiffs elbow. 

Another  witness  on  the  trial  testified  that  he  was  sitting  about 
in  the  middle  of  the  car  on  the  right-hand  side,  and  at  this  point 
there  was  a  rattling  noise  which  appeared  to  be  on  the  same  side ; 
that  the  people  looked  around,  apparently  wondering  what  the 
trouble  was ;  that  he  noticed  a  commotion  in  the  forward  part  of 
the  car ;  that  he  went  there  and  saw  that  plaintiff  was  hurt.  He 
was  then  asked  ^^  Did  you  notice  any  confusion  produced  among  the 
passengers  by  the  noise  on  the  outside  of  the  car  ? " 

This  question  was  objected  to,  on  the  ground  that  it  was  im- 
material and  improper.     Obiection  overruled,  and  exception  taken. 

We  think  the  plaintiff  had  a  right  to  prove  all  the  circum- 
stances attending  tne  accident  as  a  part  of  the  res  aestCB^  and  to 
show  that  others  in  the  car  heard  the  noise  of  the  collision  of  the 
crane  with  the  car,  the  confusion  being  the  result  of  the  collision 
and  showing  the  nature  thereof.  Similar  testimony  was  given  by 
other  witnesses  without  objection.  The  evidence  was,  we  think, 
admissible. 

We  are  not  at  liberty  to  review  the  questions  of  facts  presented 
by  the  evidence  upon  the  trial,  and  the  verdict  of  the  jury  is  con- 
clusive in  regard  to  them. 

The  judgment  should  be  affirmed. 

All  concur,  except  Kapallo,  J.,  absent. 

Jndorment  affirmed. 

Passenger  riding  with  Arm  on  Car  Windowi — See  Farlow  e.  Kelly,  11 
Am.  &  £ng.  R.  R.  Cas.  104;  Oermantown  Pass.  R  Co.  e.  Brophy,  16  lb. 
361;  Dan  v.  Seaboard,  etc.,  R.  Co.,  16  lb.  868. 

Injury  to  Pattenger — Contributory  Negligence — Faiiing  out  of  Car  Door. 
— In  August,  1881,  at  B.,  F.  took  passage  on  defendant's  freight  train  for  M. 
Before  leaving  B.  he  drank  beer  and  at  A.  he  drank  whiskey.  In  the  caboose 
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there  were,  along  its  sides,  seats  for  half  a  dozen  passengers,  where  thej 
would  be  safe  from  falling  out  of  the  open  side  doors.  But  F.  voluntarily 
sat  in  a  light,  loose  chair,  known  to  him  to  be  the  conductor's  seat,  and  pl|u;ed 
i^inst  a  box  that  was  within  three  inches  of  the  open  side  door  of  the  caboose* 
'nie  train  had  moved  slowly  from  B.  to  A.,  and  was  half  an  hour  behind 
time,  but  after  leaving  A.  ran  thirty-five  miles  an  hour  down  grade,  around 
short  curves.  Whilst  F.  was  so  sitting  in  the  chair,  leaning  back  against  the 
side  of  said  open  door,  with  his  legs  crossed,  and  whilst  the  train  was  bo 
running  between  A.  and  M.,  the  cars  ran  together  so  hard  as  to  cause  F.  to  fall 
out  of  said  open  door,  whereby  he  was  mnch  injured.  Held,  F.  was  guilty 
of  contributory  negligence,  but  for  which  the  injury  would  not  have 
occurred,  and  hence  is  not  entitled  to  recover.  N.  &  W.  R.  Co.  e.  Ferguson^ 
79  Va.  241. 

If  there  be  any  danger  in  standing  near  an  open  side  door  of  a  car  when 
the  train  is  starting  or  in  motion,  it  is  not  an  unreasonable  presumption  that 
persons  of  ordinary  prudence  are  aware  of  it;'^  and  wheii  a  person,  so  stand* 
ing,  is  thrown  from  the  car  by  the  shock  attendant  on  its  coupling  with  the 
train,  and  thereby  injured,  he  cannot  complain  that  he  was  not  notified  of 
his  danger,  nor  warned  of  the  coming  shock.  Thompson,  v,  Duncan,  7& 
Ala.  834. 

•  Same  —Falling  from  Platformt — A  person  who  gets  upon  a  railroad  train 
after  it  has  started,  does  not  become  a  ^*  passenger,"  within  the  Pub.  8ts.  of 
Mass.,  c.  112,  §213,  until  he  reaches  a  place  of  safety  inside  of  the  car  in- 
tended for  him  to  ride  in,  and  no  action  can  be  maintained  for  his  death,  if 
he  falls  off  the  platform  of  the  car  and  is  killed.  Merrill  v.  Eastern  R  Co.^ 
180  Mass.  238. 

Same— Injury  while  passing  from  one  Car  to  Another. — ^Where  a  pas- 
senger in  a  lailway  coach  which  was  overcrowded  was  informed,  by  the 
announcement  of  the  conductor  in  charge,  that  another  car  had  been  added 
in  front,  and  the  adding  of  the  car  had  been  felt  when  it  was  pushed  back, 
and  it  was  found  in  proper  position  for  the  reception  of  passengers,  though  in 
fact  not  securely  coupled,  so  that  just  as  such  passenger  was  in  the  act  of 
stepping  from  the  platform  of  the  rear  coach  to  the  forward  one,  the  latter 
moved  forward  suadenly,  causinff  him  to  fall  to  the  ground,  whereby  he  re-> 
ceived  a  serious  injury,  it  was  %eld  that  the  passenger  had  the  right  to 
assume  he  could  pass  from  one  car  to  the  other  with  safety,  and  in  so 
attempting  was  not  chargeable  with  want  of  ordinary  care.  Hannibal,  etc., 
R.  Co.  o.  Martin,  111  111.  210. 

Carrying  Stock  Passengers  on  Top  of  Car— Usage — Degree  of  Care. — ^It 
is  competent  for  plaintiff  to  show  the  usage  of  a  railroad  to  transport  its  stock 
passengers  on  the  top  of  its  train,  along  the  place  of  the  accident,  in  an 
action  against  it  for  the  death  of  plaintiff^s  husband,  by  negligence,  who  was 
at  the  time  of  the  injury  a  passenger  on  its  stock  train  and  on  top  of  one  of 
its  cars,  and  was  thrown  therefrom  by  the  concussion  resulting  from  the 
locomotive  removing  the  slack  of  the  train,  preparatory  to  pushing  it  for- 
ward, and  was  killed.  And  where  a  railroad  undertakes  to  transport  a. 
stock  passenger  on  the  top  of  its  train,  it  must  manage  and  run  the  train 
with  skill  and  prudence  in  order  to  prevent  from  him  l^ing  thrown  off.  The 
degree  of  diligence  and  care  in  running  and  managing  the  train  must  corre- 
spond in  a  measure  with  the  mode  of  conveyance  ulopted  by  the  company 
and  the  person  to  be  conveyed.  Tibby  e.  Missouri  Pacific  R  Co.,  82  Mo. 
292. 
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W.,  a  boy  thirtoen  years  of  ase,  asked  and  obtained  leave  to  ride  upon  a 
constmction  train,  from  the  conductor,  who  had  been  instructed  by  the  rail- 
road  company  not  to  permit  passengers  to  ride  on  his  train,  but  the  instruc- 
tion htfd  not  been  communicated  to  yf.  The  train  had  a  caboose  car  attached, 
such  as  are  attached  to  the  freight  trains  of  that  road,  and  upon  which  pas- 
aengers  are  carried.  It  also  appeared  that,  notwithstanding  the  instruction 
mentioned,  passengers  were  frequently  carried  on  that  and  other  construction 
trains.  While  W.  was  riding  upon  the  caboose  a  collision  with  another  train 
occurred  through  the  negligence  of  the  railroad  company,  which  resulted  iif 
W.'s  death.  Sddj  that,  under  the  circumstances,  W.  was  lawfully  upon  the 
train,  and  the  company  was  held  to  the  exercise  of  reasonable  care  and  dili- 
gence towards  him. 

It  being  customary  to  carry  passengers  upon  the  construction  trains,  per« 
sons  having  no  notice  of  a  contrary  rule  of  the  company  had  a  right  to  as- 
sume that  the  conductor  had  authority  to  carrv  persons  on  such  trains,  and 
that  the  granting  of  permission  by  him  fell  within  his  general  authority  as 
manager  of  the  train. 

In  a  suit  to  recover  damages  for  the  death  of  a  minor,  under  section  422  of 
the  Code,  the  fact  that  the  parents  had  released  to  such  minor  his  time  and 
services  during  his  minority  may  properly  be  considered  by  the  jury  in 
determining  the  amount  of  recovery ;  but  it  will  not  prevent  the  parents  from 
recovering  any  pecuniary  damages,  such  as  the  loss  of  support,  that  they 
may  be  able  to  prove  resulted  from  his  death. 

Error  from  Doniphan  county. 
Donivhcm  <k  Rem  for  plaintiff  in  error. 
W.  D.  Webb  for  defendant  in  error. 

JoHNSTONy  J. — De  Witt  0.  Wheeler,  as  administrator  of  the 
estate  of  Frank  Wheeler,  deceased,  brought  this  dction,  under  sec- 
tion 422  of  the  Civil  Code,  to  recover  damages  for  the  benefit  of 
the  next  of  kin  of  Frank  Wheeler,  whose  death,  it  is  alleged,  was 
caused  by  the  gross  carelessness  and  negligence  of  the  faohl 

St.  Joseph  &  Western  R.  Co.  There  was  but  little  dispute  con- 
cerning the  facts  of  the  case.  On  June  17,  1881,  the  defendant 
below  was  operating  a  railroad  which  runs  from  Elwood  westward, 
through  Doniphan  and  other  counties  of  Kansas,  to  Grand  Island, 
Nebraska.  On  that  day  a  work  or  construction  train,  with  a 
caboose  car  attached,  was  sent  from  Elwood  to  a  point  near  Troy 
for  the  purpose  of  being  loaded  with  dirt  to  be  brought  back  for 
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the  repair  of  the  roadbed  between  Wathena  and  Elwood,  witli  in- 
structions to  work  until  ten  o'clock  in  the  morning  without  regard 
to  train  No.  7 — a  freight  train  going  west.  Wlme  the  train  was 
being  loaded,  Frank  Wheeler,  in  company  with  another  boy.  came 
up  to  the  construction  train,  and,  learning  that  it  was  soon  going 
eastward,  asked  the  conductor  if  he  migiit  ride  back.  Tlie  con- 
ductor consented,  and  Frank  Wheeler  rode  in  the  caboose  car  with 
other  persons  that  belonged  to  the  train.  He  paid  no  fare,  and  was 
not  asked  or  expected  to  pay  any.  Soon  after  he  was  taken  on,  the 
construction  train  backed  eastwardly  towards  T^thena,  and  before 
reaching  tiiat  place,  and  at  9.45  a.m.  of  that  day,  it  collided  with 
tlie  engine  of  train  No.  7  going  westward,  in  which  collision  Frank 
Wheeler  was  killed.  The  conductor  of  the  construction  train  had 
instructions  from  the  railway  company  not  to  allow  persons  &s  pas- 
sengera  to  ride  upon  his  train  except  those  who  belonged  to  it,  but 
this  instruction  was  not  communicated  to  Frank  Wheeler.  Upon 
these  and  some  other  facts  which  were  shown  upon  the  trial  a  ver- 
dict for  $1500  was  given  in  favor  of  the  plaintin. 

One  of  the  Questions  raised  is  that  there  was  no  correspondence 
between  the  pleadings  and  the  proof.  The  point  is  made  that  the 
vamancb-rb.  piaintiflE  alleged  that  Frank  Wheeler  was  a  passenger,  a 
term  which  it  is  claimed  implied  that  Frank  Wheeler 
was  travelling  in  a  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier  as  the  payment  of 
fare,  or  that  which  is  accepted  as  an  equivalent  therefor,  while  the 

f»roof  offered  showed  that  he  was  carried  on  a  train  not  designed 
or  passengers ;  that  no  fare  was  collected  or  expected  to  be  paid ; 
and  thereK)re  that  he  did  not  stand  towards  the  company  in  the 
relation  of  a  passenger.  This  is  one  sense'  in  which  the  term  is 
used,  but  not  the  only  one.  It  is  commonly  applied  to  any  one 
who  travels  in  a  conveyance,  or  who  is  carried  upon  a  journey,  ir- 
respective of  the  character  of  the  conveyance  or  of  compensation 
to  the  carrier.  While  the  plaintiff  alleged  that  Wheeler  was  car- 
ried as  a  passenger,  he  nowhere  averred  that  he  was  carried  for 
hire,  nor  can  it  be  said  that  the  petition  was  framed  upon  the 
theory  that  there  was  a  contract  relation  between  deceased  and  the 
company.     It  was  rather  upon  the  theory  that  he  was  not  a  tres- 

Easser  upon  the  defendant's  train,  and  it  is  specially  alleged  that 
e  was  upon  the  train  with  the  knowledge  ana  consent  of  the  con- 
ductor. From  this  averment  it  is  manifest  that  the  j>leader  did  not 
rely  upon  any  agreement  between  the  company  and  Wheeler,  and 
did  not  intend  to  hold  the  company  to  extraordinary  care,  as  it 
would  be  held  in  carrying  persons  who  were  passengers  in  a  strictly 
legal  sense ;  but  rather  that,  as  Wheeler  was  upon  a  train  with  the 
consent  of  the  conductor,  he  was  not  wrongfully  there,  and  the 
company  owed  him  the  duty  of  ordinary  care.  The  action  was 
founded  upon  the  neglect  of  the  company,  and  not  upon  the  breach 
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of  a  contract;  and  allegations  of  the  relation  which  he  occupied 
towards  the  company  ai-e  only  material  for  the  purpose  of  deter- 
mining and  fixing  the  grade  of  care  owing  to  him  by  the  company. 
As  we  interpret  the  petition,  it  did  not  allege  that  the  relation  of 
carrier  and  passenger  existed  by  reason  of  an  agreement  between 
the  deceased  and  the  company,  and  therefore  that  thei*e  was  no 
sabstantial  variance  between  the'  pleadings  and  the  proof. 

A  series  of  instructions  were  prepared  by  the  railroad  company, 
and  disallowed  by  the  court,  and  their  i*ef usal  is  assigned  as  error. 
Most  of  them  in  effect  instructed  a  verdict  in  favor  of 
the  defendant,  and  asserted  that  the  company  cannot  ^IS^^^^rT 
be  held  liable  for  injuiy  to  one  who  rides  upon  a  con-  JSbbI'*  ™^ 
stniction  train  with  the  consent  of  the  conanctor,  and 
who  is  not  a  passenger  in  the  ordinary  sense.  They  were  properly 
refused.  We  concur  with  the  view  of  the  law  taken  by  the  trial 
jud^,  where  he  states  that,  '^  under  the  admitted  facts  and  the 
evidence  in  the  case,  the  said  Frank  Wheeler  was  not  a  trespasser 
npon  defendant's  train,  although  he  was  not  in  legal  contemplation 
a  passenger.  A  common  carrier  of  passengers  is  oound  to  exercise 
extraordinarv  care  towards  its  passengers,  and  is  liable  for  slight 
negligence,  but  it  does  not  owe  the  same  degree  of  care  to  a  per- 
son on  one  of  its  vehicles  or  trains  who  does  not  stand  in  the  rela- 
tion of  a  passenger. '  To  such  persons  a  carrier  owes  only  the  duty 
of  ordinary  care,  which  is  that  degree  of  care  which  persons  of 
ordinary  prudence  would  usually  exercise  under  like  circum- 
Btances." 

It  is  contended  that  Frank  Wheeler  was  an  intruder  upon  the 
train,  for  whose  injury  no  liability  could  arise  against  tne  com- 
pany for  two  reasons :  First,  that  the  conductor  had  in- 
strnctions  not  to  carry  passengers  on  the  construction  msBioif  or  oon. 
train ;  and,  second,  that  from  the  nature  of  the  bnsi-  oh  tSSm-a  " 
ness  which  was  being  done  with  the  train,  and  also  its 
equipment,  it  was  apparent  that  the  company  did  not  permit  pas- 
sengers to  be  carried  thereon.  Neither  of  these  circumstances  will 
defeat  a  recovery  in  this  case.  It  is  true  the  conductor  had  been 
instructed  not  to  allow  pereons  to  ride  upon  his  train  as  passengers, 
but  Frank  Wheeler  haa  no  knowledge  of  such  instruction.  He 
had  asked  and  obtained  permission  to  ride  upon  the  train.  It  was 
within  the  range  of  the  employment  of  the  conductor  to  grant  such 
permission.  He  had  entire  charge  of  the  train,  and  was  the  gen- 
eral agent  of  the  company  in  the  operation  of  the  train.  As  he 
was  the  representative  of  the  company,  his  act,  and  the  permission 

f^iven  by  him,  may  properly  be  regarded  as  the  act  of  the  company, 
f  Wheeler  had  furtively  entered  upon  the  train,  or  had  ridden,  after 
being  informed  that  the  rules  of  the  company  forbade  it,  or  had 
obtained  permission  only  from  the  engineer,  brakeman,  or  some 
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other  Bubordinate  employee,  the  ailment  made  by  connsel  might 
apply. 

In  Dnnn  v.  Grand  Trunk  B.,  58  Me.  187,  the  plaintiff  went  on 
1)oard  a  freight  train,  with  the  knowledge  of  the  condnctor.  One 
of  the  regulations  of  the  company  prohibited  conductors  from 
allowing  passengers  to  travel  upon  its  freight  trains.  He  was  not 
directed  or  requested  to  leave,  but  paid  the  usual  fare  to  tlie  con* 
iluctor,  and  during  the  journey  the  car  upon  which  he  rode  was 
thrown  from  the  track,  and  he  was  thereby  injured.  The  court 
held  that  under  the  circumstances  he  had  a  right  to  suppose  him- 
self rightfully  on  board,  and  that,  if  the  act  of  the  passenger  did  not 
oonduce  to  the  injury  received,  the  company  was  responsible  for 
the  consequences  of  its  nedigence  or  want  ox  care. 

Chicago  &  A.  R.  Co.  v.  Michie,  83  111.  427,  was  an  action  by  the 
administratrix  to  recover  damae^s  for  the  death  of  her  husband, 
which  occurred  while  he  was  rising  upon  an  engine.  The  rules  of 
the  company  provided  that  no  persons,  except  the  roadmaster  and 
eonductor  of  the  train,  were  allowed  to  ride  on  the  engine  without 
the  permission  of  the  superintendent  or  master  mechanic  He  ap- 
pliea  to  the  engine-driver,  and  was  given  permission  to  ride.  It 
was  ruled  that  tlie  driver  of  the  engine  occupied  only  a  subordinate 
position,  and  that  his  permission  was  not  the  permission  of  the 
•company,  as  he  had  no  power  to  give  it ;  but  it  was  added :  ^^  Had 
the  conductor  of  the  train  given  the  permission,  or,  knowing  the 
•deceased  was  upon  the  engine,  suffered  him  there  to  remain,  it 
might  be  considered  the  act  of  the  company,  as  the  conductor  has 
•control  of  the  entire  train,  and  his  act  is  rightly  regarded  as  the 
act  of  the  company." 

In  case  of  Wilton  v,  Middlesex  R.  Co.,  107  Mass.  108,  several 
young  girls  were  invited  by  the  driver  to  ride  upon  one  of  the  de- 
fendanrs  cars.  They  got  upon  the  front  platform,  and  the  driver 
immediately  struck  his  hoi*ses,  when,  by  i*eason  of  their  suddenly 
43tarting,  the  plaintiff  lost  her  balance  and  fell,  so  tl^at  one  of  the 
wheels  passed  over  her  arm.  It  was  admitted  that  the  plaintiff  was 
not  a  passenger  for  hire,  and  that  the  driver  had  no  authority  to 
take  the  girls  upon  the  car  unless  such  authority  was  implied  from 
the  fact  of  his  employment  as  driver.  In  deciding  the  case  the 
court  said  :  "  The  driver  of  a  horse-car  is  the  agent  of  the  corpora- 
tion having  charge  in  part  of  the  car.  If,  in  violation  of  his  in- 
structions, ne  permits  persons  to  ride  without  pay,  he  is  guilty  of 
a  bi*each  of  his  duty  as  a  servant  Such  act  is  not  one  outside  of 
his  duty,  but  is  one  within  the  general  scope  of  his  agency,  for 
which  he  is  responsible  to  his  master.  In  the  case  at  bar  the 
invitation  to  the  plaintiff  to  ride  was  an  act  within  the  genei*al 
scope  of  the  driver's  employment,  and  if  she  accepted  it  innocently 
she  was  not  a  trespasser.  It  is  immaterial  that  the  driver  was  act- 
ing contrary  to  his  instructions." 


ft.^ 
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In  Lucas  v.  Milwaukee  &  St.  P.  E.  Co.,  33  Wis.  S3,  it  was 
held  that  if  a  person  rode  upon  a  freight  train  without  authority 
from  some  person  competent  to  give  it,  he  would  have  been  nn- 
lawfullj  there,  and  could  not  have  successfully  enforced  the  rights 
of  a  passenger  against  the  company ;  bnt  the  company  had  autnor- 
ized  the  carriage  of  passengers  upon  some  of  its  freight  trains, 
and  therefore  a  different  ruUng  was  applied.  It  was  stated  that 
**'  by  making  a  portion  of  its  freight  trains  lawful  passenger  trains 
the  defendant  nas,  so  far  as  the  public  is  concerned,  apparently 
given  the  conductors  of  all  its  freight  trains  authority  to  carry 
passengers,  and  if  any  such  conductor  has  orders  not  to  carry 
passengers  upon  his  train  they  are  or  may  be  in  the  nature  of  se- 
cret instructions  limiting  and  restricting  his  apparent  anthority, 
and  third  persons  are  not  bound  by  such  instructions  until  in- 
formed thereof." 

In  support  of  the  same  view,  we  cite  Jacobus  v,  St  Paul  &  C. 
R  Co.,  20  Minn.  125  (Gil.  110) ;  Ohio  &  M.  R  Co.  v.  Muhling, 
SO  IlL  9 ;  Gradin  v.  St,  Paul  &  D.  E.  Co.,  30  Minn.  217 ;  s.  c, 
11  Am.  &  Eng.  R.  R.  Cas.  644 ;  Lawson  v.  Chicago,  St.  P.,  M.  & 
O.  R.  Co.,  21  Am.  &  Eng.  R.  R.  Cas.  249. 

Eaton  V.  Delaware  &  L.  W.  R.  Co.,  57  N.  T.  383,  is  relied  up- 
on  as  an  authority  for  the  position  assumed  by  the  company. 
The  circumstances  of  that  case  are  not  like  the  one  be-  facw. 

fore  ns,  and  the  decision  is  based  on  the  special  circumstances 
of  the  case.  It  differs  materially  in  its  facts  from  the  one  at 
bar.  There  the  party  injured  was  invited  by  the  conductor  to 
ride  upon  a  freignt  train,  with  the  promise  to  get  him  employ-  • 
ment  as  a  brakeman ;  and,  besides,  it  did  not  appear  that  the 
passengers  were  either  habitually  or  occasionally  permitted  to  ride 
npon  the  freight  trains  of  that  company.  Here,  although  dis- 
puted, it  was  satisfactorily  shown  that  passengers  were  not  only  oc- 
casionally but  commonly  carried  npoii  the  freight  and  construction 
trains  of  the  defendant.  A.  J.  Shuster,  who  was  employed  upon 
the  construction  train  at  the  time  that  Frank  Wheeler  was  killed, 
testified  that  passengers  were  carried  upon  that  train  under  certain 
circumstances.  Albert  Hinchraan,  who  had  been  on  the  train 
three  or  four  months,  stated  that  the  company  had  always  carried 
passengers  on  all  its  freight  trains  while  he  was  upon  the  road,  and 
that  passengers  had  frequently  ridden  on  the  construction  train, 
and  had  frequently  been  taken  on  at  points  other  than  stations 
where  the  tram  was  at  work.  Henry  w  heeler  states  that  prior  to 
the  accident  he  rode  upon  the  construction  train  to  Wathena,  and 
paid  fare  to  the  conductor  for  such  ride.  A.  J.  Mowry,  who  trav- 
elled  a  great  deal  upon  defendant's  road,  testified  that  it  was  usual 
to  carry  passengers  on  all  caboose  cars ;  that  he  rode  on  every  kind 
of  train  that  was  ever  on  the  road,  and  had  ridden  on  defendant's 
construction  trains  before  June  17, 1881,  and  paid  fare  to  the  con- 
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doctor.  It  will  thus  be  seen  that  it  was  castomary  for  passengers 
to  ride,  with  the  permission  of  the  condactor,  upon  all  freight  and 
constmction  trains  upon  the  defendant's  road,  and  the  Kew  York 
case,  while  similar  in  some  of  its  features,  is  not  an  authority  here. 
Persons  not  informed  of  the  instructions  given  to  the  conductor 
had  a  right,  under  this  prevailing  practice,  to  assume  that  the  con- 
ductor had  authority  to  carry  passengers  on  the  construction  train,, 
and  that  the  granting  of  permission  by  him  in  such  cases  fell  With- 
in his  general  authority  as  manager  of  the  train.  Nor  was  there 
anything  in  the  exterior  appearance  of  the  car  in  which  the  de- 
ceased rode  to  notify  him  that  passengers  were  not  carried  therein. 
The  testimony  is  that  it  was  a  caboose  car  similar  in  construction 
and  appearance  to  those  which  were  attached  to  all  of  defendant's 
freight  trains,  and  upon  which,  as  has  been  seen,  passengers  were 
earned. 

The  railroad  etympany  asked  an  instruction  that  if  the  father  of 
Frank  Wheeler  had,  pnor  to  the  accident,  relinquished  unto  him 
the  right  to  his  time  and  services  during  his  minority,  and  that  thia 
BHAxciFATioir  relinquishment  was  unrevoked  at  his  death,  the  plaintiff 
can  recover  only  nominal  damages.  It  was  properly  re- 
jected. In  sucn  an  action  the  plaintiff  does  not  sue  for 
his  own  benefit,  but  only  as  the  personal  representative  of  the  de- 
ceased. The  damans  recovered  inure  to  the  exclusive  benefit  of 
the  widow  and  children,  if  there  are  any,  and  if  not  to  the  next  of 
kin.  In  this  case  the  damages  were  for  the  benefit  of  the  next  of 
kin,  who  were  the  father  andthe  mother.  The  sum  to  be  recovered 
'was  therefore  not  for  the  benefit  of  the  father  alone,  who  may 
have  made  the  relinquishment,  but  for  the  mother  also.  Besides,, 
parents  may  recover  for  the  death  of  a  child  who  has  attained  his- 
majority  if  they  can  prove  any  pecuniary  dama^  resulting  there- 
from, such  as  the  loss  of  support  In  estimatmg  the  pecuniary 
benefit  which  would  accrue  to  Lis  parents  by  the  continuance  of  his 
life,  the  fact  that  the  parents  relinquished  to  Frank  Wheeler  hi& 
time  and  services  during  his  minority  was  an  element  which  might 
properly  be  taken  into  consideration,  and  this  much  was  stated  to- 
the  jury. 

None  of  the  other  objections  raised  are  at  all  tenable,  and  as  the 
charge  given  fairly  presented  the  law  of  the  case  to  the  jury,  the 
errors  assigned  will  be  overruled,  and  the  judgment  wul  be  af- 
firmed. 

All  the  justices  concurring. 

Injury  to  Passeng^er— Use  of  Defective  Car — Broad-g^aug^e  Car  on  Narrow- 
gauge  Road. — The  continued  use  of  a  defective  car,  with  a  knowledge  of  its 
defects,  by  which  the  lives  of  passengers  may  be  imperilled,  is  utterly  incon- 
sistent with  that  high  degree  of  care  required  of  passenger  carriers;  and  a 
court  may  so  instruct  a  jury.  Where  there  is  evidence  from  which  the  jury 
might  have  found  that  it  was  unsafe  to  use  broad-sauge  cars  on  defendant's 
road,  whatever  conflict  there  might  be  in  such  eyidence,  it  was  the  peculiar 
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daty  of  the  jury  to  weigh  it  all,  and  to  find  as  they  believe  it  preponderated^ 
and  when  they  have  done  thia  there  is  nothing  to  enable  the  Supreme 
Court  to  declare  that  there  was  no  negligence  in  such  use.  East  Line,  eto., 
R.  Co.  9.  Smith,  Texas,  1885. 

Same — Derailment — Defective  Tracic — Evidence. — In  a  suit  for  damages 
against  a  railway  company  for  personal  injuries  caused  by  the  negligence  of 
the  company,  and  resulting  from  its  car  beine  thrown  from  the  track  by  a 
rail  broken  several  days  before  the  injury,  and  a  part  of  which  was  missing, 
it  is  not  necessary  that  both  defects  should  be  proved  to  authorize  a  recovery. 
The  substance  of  the  issue  being.  Was  the  track  of  the  appellant^s  road  un- 
sound and  unsafe  by  reason  of  the  defective  rail?  It  was  sufficient  to  prove 
the  substance  of  the  issue.    Texas  &  BAcific  R.  Co.  e.  Kirk,  62  Tex.  337. 

Same — Presumption  of  Negligence. — A,  being  eneeijUej  boarded  a  street 
car  of  defendant  company,  B,  and,  while  thereon,  the  car,  at  a  sharp  curve, 
jumped  the  track ;  A  being  thrown  or  slipping  from  the  seat  to  the  floor  of 
the  car,  upon  her  hands  and  knees.  As  a  result  o^  this  accident,  she  being 
previously  in  good  health,  A  testified  that  she  had  a  miscarriage,  and  buu 
fered  other  injuries.  B  produced  testimony  to  tho  effect  that  A  had  been 
treated  for  various  diseases  during  30  years  prior  to  the  accident,  and  that^ 
the  miscarriage  was  not  the  result  of  the  accident,  but  of  the  previous 
diseases  to  which  she  had  been  subject.  The  court  chareed  the  jury,  aa- 
requested,  that  the  fact  that  the  car  ran  off  the  track,  raised  a  presumption 
of  negligence,  and  that,  to  exonerate  B,  absence  of  the  slightest  negligence 
must  be  shown  by  B,  and  that  B  could  not  have  prevented  the  accident  by 
the  exercise  of  the  highest  degree  of  care.  The  court  further  left  to  the  jury 
to  determine  whether  or  not  A  was  in  good  health  at  the  time  of  the  acci- 
dent, ffeldf  that  the  charge  was  correct.  B  objected  to  some  medical  tei^ 
timony  admitted  by  the  court,  showing  A*s  condition  subseouent  to  the  ac- 
cident. JSbld,  further,  to  be  correct.  Reading  City  Pass.  R.  Co.  e.  Sckert, 
4  Atlantic  Reptr.  580  (Penna.,  March,  1886) . 


Klehisnhaoen 

V. 

CmoAGOy  Milwaukee  asd  St.  Paul  B.  Co. 

(Adoanee  Cote,  Wueonrin,    January  13,  1886.) 

Evidence  held  not  sufficient  to  show  neglisence  on  the  part  of  defendant 
in  not  furnishing  plaintiff  a  car  provided  wim  a  suitable  aoor  for  the  trans> 
portation  of  his  cattle  to  sustain  a  verdict  for  plaintiff  for  damages  for  per- 
sonal  injuries  caused  by  the  falling  of  the  car-door  upon  him  while  trying  to 
force  it  open. 

Appeal  from  circuit  court,  Monroe  county. 
li.  JP,  Perry  and  G.  Stevens  for  respondent. 
«/".  IT.  Cary  and  S.  H.  JFleld  for  appellant. 
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.:  Cole,  C.  J. — The  negligence  charged  against  the  company  was 
in  farniehing  a  defective  and'  dangerous  car  for  the  transportation 
of  the  plaintiff's  stock.  The  particular  defect  alleged  was  that  the 
door  in  the  end  of  the  car,  through  which  access  to  the  inside  of 
the  car  was  gained  when  it  was  loaded  with  stock,  was  loose,  broken, 
and  out  of  repair,  so  that  the  same  was  liable  to  fall  when  any  one 
undertook  to  open  it.  The  jury  found  that  the  company  was  ueg- 
ligent  in  not  having  this  door  properly  secured,  and  that  this  neg- 
ligence directly  contributed  to  the  accident.    We  think 


DID  WOT  SHOW  ^jjjg  finding  is  wholly  unsnpported  by  the  evidence. 


HBOUOVIIOB    OH 


ptK  ^L  ^5)  Of  course,  there  should  be  some  proof  of  the  defend- 
'*^"-  ant's  negligence  or  failure  of  duty  to  render  it  respon- 

sible for  the  injury  wliich  the  plaintiff  sustained.  It  was  doubt- 
less bound  to  furnish  him  a  car  for  the  transportation  of  his  stock 
which  was  safe  and  in  proper  repair  for  the  use  intended.  The 
question  is,  did  it  fail  in  that  duty!  To  our  minds,  the  evidence 
is  perfectly  clear  and  conclusive  that  the  car  furnished  was  in 
good  condition ;  that  the  door  in  the  end  of  the  car  was  constinicted 
in  the  usual  manner,  and  was  in  good  repair,  properly  secured  with 
the  usual  appliances  devised  for  that  purpose.  i3ut  it  is  said  the 
mere  fact  that  the  door  came  out  from  between  the  bars,  and  fell 
forward  upon  the  plaintiff  when  he  was  endeavoring  to  open  it,  fully 
warrants  the  inference  that  it  either  was  not  properly  constructed 
in  the  first  place,  or  that  it  was  not  properly  secui*ed.  The  evi- 
dence upon  tills  point  shows^  beyond  all  dispute,  that  this  end  door 
is  made  of  wood,  and  is  abont  20  inches  wide  and  3  feet  long.  On 
the  corners  of  the  door  are  pieces  of  cast-iron,  called  *'  shoes,"  which 
are  about  four  inches  wide,  and  so  placed  that  two  project  above 
the  top  of  the  door  and  two  below  the  bottom  of  it.  In  that  part 
of  the  "  shoes"  which  projects  beyond  the  ends  of  the  door  are 
grooves,  something  over  a  half  inch  deep,  which  fit  upon  bars 
of  wrought-iron  that  are  two  inches  wide,  three  eighths  of  an  inch 
thick,  and  four  feet  long,  which  are  firmly  bolted  to  the  car.  These 
two  bars  are  placed  parallel  with  each  other,  and  snfiiciently  far 
apart  to  allow  the  door  to  slide  upon  them  to  the  right  when 
opened,  it  being  guided  by  the  grooves  in  the  "shoes"  wliich  pro- 
ject over  the  bars.  As  the  door  is  constructed  on  the  sliding  prin- 
ciple, a  little  ^'  play"  or  room  has  to  be  allowed,  so  that  it  will 
work  easily.  It  appears  that  even  when  perfectly  constructed  and 
in  order  the  door  will  sometimes  bind  or  stick,  so  that  opening  it  is 
attended  with  some  difficulty.  It  is  even  necessary  at  times  when 
it  thus  sticks  to  batter  it  open  with  a  small  scantling  or  piece  of 
timber.  The  force  to  open  the  door  should,  of  course,  properly  be 
applied  in  the  direction  of  the  slides.  The  plaintiff  says  at  Portage 
he  discovered  that  some  of  his  stock  were  down  in  the  car.  He  tried 
to  get  them  up  with  a  stick  by  punching  them.  Not  succeeding 
in  this,  when  the  car  was  detached  from  the  switch-engine  he  at- 
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tempted  to  enter  it  throngh  this  end  door  to  get  his  stock  ap. 
For  this  purpose,  he  ch'mbed  upon  the  end  of  the  car,  and  pushed 
the  door  open  with  his  hand  about  six  inches,  when  it  stuck  fast. 
He  then  got  down,  placed  his  feet  on  the  draw-bar,  and  took  hold 
of  the  door  or  the  pin  in  the  door  with  both  hands,  and  gave  a 
strong  jerk  with  the  whole  weight  of  his  body  to  open  it.  In  ex* 
erting  this  force  the  door  suddenly  came  out  from  between  the 
bars,  falling  forward  upon  the  plaintiff,  who  fell  to  the  ground  and 
was  injured.  This,  in  brief,  is  the  undisputed  testimony  as  to  the 
construction  of  tlie  door,  and  of  the  way  it  was  wrenchedf  or  forced 
from  its  place  on  the  bars. 

The  learned  counsel  for  the  plaintiff  insists  that  the  mere  fact 
that  the  door  came  out  as  it  did  proves  that  something  about  it  was 
wrong  or  out  of  order,  and  raises  a  presumption  of  negligence  j 
because,  he  says,  if  the  door  had  been  in  good  condition,  properly 
fastened,  it  would  be  impossible  for  it  to  come  off  the  way  it  did. 
But  it  must  be  borne  in  mind  that  the  door  was  constructed  16 
move  on  the  iron  bars  or  slides.  To  open  it,  the  force  or  pressure 
could  only  properly  be  exerted  in  the  direction  of  these  slides,  as 
we  have  said.  Now,  according  to  the  plaintiff's  own  account  of 
the  matter,  he  necessarily  exerted  his  force  partly  away  or  out- 
wardly from  the  car.  This  was  unavoidable  in  the  position  he  oc- 
cupied while  pulling  and  wrenching  with  the  whole  weight  of  hift 
body,  as  he  says  he  did.  He  could  not  and  would  not  exert  his  en« 
tire  force  on  a  line  parallel  with  the  end  of  the  car,  but  would 
exert  it  on  an  angle  with  it.  This,  it  seems  to  us,  is  very  obvious. 
The  fact  that  the  door  was  displaced  when  the  plaintiff  was  jerk- 
ing and  wrenching  it  in  this  manner  does  not,  therefore,  tend  to 
?rove  it  was  out  of  order,  or  warrant  any  inference  of  negligence, 
'lie  door  was  never  intended  to  withstand  force  or  pressure  thus 
applied. 

It  appears,  furthermore,  that,  immediately  after  the  plaintiff  had 
pulled  the  door  off  the  car,  the  servants  of  the  company  replaced 
it,  using  a  steel  bar  to  spring  it  back  in  position  on  the  slides ; 
and,  when  thus  replaced,  it  moved  freely  on  the  bars,  and  no 
repairs  were  made  upon  it,  nor  were  any  necessary.  In  view  of 
these  facts,  it  seems  to  us  impossible  to  say  that  the  door  was  out 
of  order,  or  was  not  properly  secured,  merely  because  the  plaintiff 
had  succeeded  in  pulling  it  off  the  slides  when  exerting  all  his 
force  and  strength  m  connection  with  the  weight  of  his  body,  stand- 
ing in  the  position  he  occupied.  It  would  seem  but  the  dictate  of 
ordinary  prudence,  when  he  found  he  could  not  open  the  door  bnt 
a  few  inches, — ^that  something  fastened  it, — ^to  have  called  upon  the 
employees  of  the  company  for  assistance  in  opening  the  door.  He 
haa  failed  in  his  effort  to  open  it  in  the  usual  way  by  the  applica- 
tion of  a  reasonable  degree  of  strength ;  and,  after  he  liad  notice  or 
warning  that  something  bound  it  so  that  it  did  not  freely  slide,  he 
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i>er8i8ted  in  his  violent  attempts  to  open  it,  standing  in  the  position 
16  describes.  The  employees  of  tlie  company  were  near  at  hand, 
and  he  had  bat  to  call  upon  them  to  open  the  door  for  him.  In- 
deed, it  seems  unacconntable  that  he  did  not  ask  them  to  aid  him 
when  he  fonnd  he  could  only  open  the  door  a  few  inches  by  push- 
ing it  upon  the  slides.  But,  instead  of  doing  this,  as  we  have  more 
than  once  said,  he  changed  his  position  on  the  end  of  the  car, 
stood  with  his  feet  on  the  draught-iron,  and  with  both  hands  jerked 
the  door,  with  all  his  strength  and  the  weight  of  his  body,  neces- 
sarily, pulling  more  or  less  away  from  the  car.  Counsel  says  it  is 
absurd  to  suppose  a  man  could,  with  his  hands  alone,  pull  the  door 
ofi  the  bars  by  exerting  his  strength  in  that  maTiner;  bnt,  as  we 
have  said,  the  door  was  intended  to  slide,  and  was  not  constructed 
to  resist  a  force  applied  that  way.  The  evidence  clearly  shows 
that  there  was  no  necessity  for  instant  action  in  opening  the  door. 
The  plaintiff  had  ample  time  and  opportunity  to  obtain  lielp  when 
he  found  he  could  only  move  it  a  few  inches  by  pnshing  against  it 
in  the  usual  way.  Consequently,  we  are  constrained  to  liold  that 
there  was  no  proof  of  negligence  on  the  part  of  the  defendant  to 
carry  that  question  to  the  jury,  even  if  it  could  not  be  said,  as  a 
matter  of  law,  that  there  was  contributory  negligence  shown. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


Tbxas  and  Paoifio  B.  Co. 

V. 

Hamilton. 

{Adf>anee  Oa$e,  Texas,    AprU  26, 1886.) 

The  evidence  in  the  case  concerning  the  negligenceof  the  company  in  Fan- 
ning the  train  at  a  high  rate  of  speea  over  poor  track,  roadbed,  etc.,  using  a 
cracked  wheel,  and  failine  to  have  the  proper  officers  make  due  and  careful 
inspection  of  the  same,  add  to  warrant  a  finding  that  the  injury  to  the 
passenger  happened  through  the  negligence  of  the  company. 

T.  J.  Brown  for  appellant. 

Throckmorton  &  ^rovm  and  R.  De  Armond  for  appellee. 

Appeal  from  Grayson  county. 

"Willie,  C.  J. — The  appellant  submits  the  case  upon  a  single 
QUB8TIOK8  ON  propositiou,  which  is  to  the  eflFect  that  the  injury  com- 
^"^^  plained  of  was  not  brought  about  through  the  negli- 

fence  of  the  railway  company,  and  tliat  this  is  shown  by  uncontra- 
icted  testimony.    The  argument  of  appellant's  counsel  is  directed 
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flolelj  to  the  evidence  as  to  the  condition  of  the  wheel,  the  break- 
ing  of  which  is  alleged  to  have  been  the  proximate  cause  of  the 
accident. 

Bat  the  petition  also  alleges  that  other  causes  contributed  to 
bring  it  about,  viz.:  the  absence  of  snfScient  air-brakes  to  control 
the  stopping  of  the  train ;  the  improper  speed  at  which  it  was  run- 
ning at  tlie  time  of  the  accident,  and  the  bad  condition  of  the  road- 
bed, rails,  and  the  cross-ties  at  the  place  where  the  injury  happened. 
The  wheel  may  have  been  sound,  yet  if  the  other  circnmstances 
ennmerated  above  caused  it  to  break  and  derail  a  portion  of  the 
train,  and  produce  the  injury  complained  of,  it  mast  be  held  that 
it  was  brought  about  by  the  negligence  of  the  appellant  company^ 

The  evidence  seems  uncontraaicted  that  the  schedule  rate  of  speed 
over  this  part  of  the  road  was  four  miles  an  hour,  but  that  on  this 
oecasion  the  train  was  running  at  the  rate  of  from  six-  ^^^^ 
teen  to  twenty  miles  per  hour.  Also  that  the  air-brakes 
were  defective,  and  but  for  these  defects  the  engineer 
might  have  stopped  the  train,  instead  of  allowmg  it  to  run  at  as 
great  a  rate  of  speed  after  the  wheel  was  broken  as  before,  not- 
withstanding the  bell  rope  was  pulled  as  a  signal  for  him  to  stop 
the  train.  It  was  also  snown  by  a  witness,  whose  testimony,  it  is 
tme^  was  contradicted,  but  which  we  must  regard  as  correct  for 
the  purpose  of  this  appeal,  that  the  track  was  at  the  time  in  bad 
condition  ;  that  the  rails  were  of  old  iron  and  battered  up  ;  the  ties 
rotten  and  the  roadbed  rough  and  uneven  ;  and  that  for  this  rea- 
son the  schedule  time  was  reduced  over  this  part  of  the  road  to 
four  miles  per  hour.  From  this  evidence  it  would  seem  that  it 
was  Diligence  of  a  high  degree  to  run  the  train  at  such  a  ^reat 
rate  of  speed  over  so  defective  a  ti*ack  with  no  means  of  checking 
its  velocity,  and  that  this  carelessness  on  the  part  of  the  com- 
pany contributed  in  a  great  measure  toward  the  fracture  of  the 
wheel,  and  to  the  injury  that  proceeded  in  part  from  this  cause. 

But,  even  as  to  the  condition  of  the  wheel  itself,  it  can- 
not be  said  that  there  is  no  conflict  in  the  testimony.  The  wit- 
nesses who  testified  for  the  company  on  this  question  _^^ 
were  not  present  at  the  time  and  place  where  tne  acci-  ToooHDmoirw 
dent  occurred.  They  did  not  see  the  wheel  until  it  ^^*^ 
was  shown  to  them  by  others,  after  it  had  been  removed  to  distant 
points  on  appellant's  road.  They  saw  no  defects  in  the  wheel  shown 
them  except  such  as  were  new.  But  other  witnesses  present  at  the 
time  the  cars  were  derailed  say  there  were  old  cracks  in  the  wheel 
through  the  flanges  and  out  to  tlie  rim.  These  breaks  were  two 
or  three  inches  long ;  they  were  greasy,  rusty,  and  had  dirt  in  them, 
as  in  case  of  old  breaks.  Their  testimony  is  confirmed  by  the  tes- 
timony of  one  of  the  witnesses  sworn  in  behalf  of  the  appellant, 
and  who,  in  other  respects,  testified  in  its  favor.  It  seems,  too, 
from  the  testimony  of  some  of  these  witnesses,  that  the  wheel 
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broke  at  the  places  where  these  old  defects  were  found.  As  to 
the  character  of  these  defects,  therefore,  there  is  certainly  no  evi- 
dence  in  favor  of  the  company. 

But  it  is  contended  by  the  appellant  that  as  the  proper  officers 
had  made  all  due  and  careful  inspection  of  the  wheel  a  short  time 
samk-iiispbo  t^^f^re  the  accident,  and  had  been  unable  to  detect  any 
TioK  BY  PBons  defects  in  it,  the  company  cannot  be  char&:ed  with  nes:- 
ligence  though  the  subsequent  fracture  of  the  wheel 
disclosed  a  flaw  which  caused  it  to  give  way,  and  which  must  have 
existed  at  the  time  of  its  inspection.  Admit  this  to  be  the  law  for  the 
purpose  of  the  present  case,  yet  it  cannot  benefit  the  plaintiff,  because 
It  is  not  an  uncontroverted  fact  that  a  full  and  careful  inspection  was 
made.  The  parties  who  made  the  inspection  testified  that  the  only 
test  as  to  the  sonndness  of  the  wheel  which  they  used  was  to  look 
over  it  very  carefully.  It  is  apparent  from  the  appellee's  testimony 
that  the  defect  in  the  wheel  was  one  that  could  have  been  discovered 
by  a  cai'eful  outside  inspection.  The  breaks  and  flaws  extended 
to  the  rim,  and  were  filled  with  dirt,  grease,  and  rust,  show- 
ing their  exposure  to  the  air,  and  other  influences  which  could 
not  have  reached  them  had  they  been  protected  by  a  sound 
and  uninjured  surface,  ai^d  that  the  fissures  in  the  wheel  were 
large  enough  to  admit  such  foreign  matter.  A  witness  for 
the  company  testified  also  that  the  defects  could  not  have  been  dis- 
covered beforehand,  however  careful  the  inspection.  In  addition 
to  the  contradiction  to  which  we  have  already  alluded,  as  confront- 
ing this  evidence,  it  is  rendered  of  no  avail  by  the  fact  that  tho 
witness  testified  as  to  a  wheel  which  he  said  had  no  old  breaks  in  it 
whatever.  The  same  may  be  said  as  to  the  testimony  of  the  in- 
spectors. If  the  wheel  had  no  defects,  thei'e  were  of  coui*se  none  to 
discover  by  the  inspection. 

Again,  none  of  these  witnesses  testified  that  there  were  no  means 
by  which  a  flaw  in  a  wheel  could  be  detected  other  than  an  examina- 
tion of  the  surface.     They  did  not  state  that  it  could  not 
kkanb  won  DB-  be  detected  by  strikine:  the  wheel  with  a  hammer  whilst 

«CTIHO      FLAW     ..  ,         .        '^  °     'i.'  i.1         i.  1        I 

IN  WHBBL.  it  was  in  Its  proper  position  upon  the  track,  because  a 
sound  wheel  would  not  ring  any  more  than  a  defective 
one  under  such  circumstances.  But  the  inference  is,  that  if  the  wheel 
was  separated  from  contact  with  the  track  it  could  be  told,  by  striking 
it  with  a  hammer,  whether  it  was  sound  or  defective.  It  is  not  made 
to  appear  that  there  are  no  adequate  means  of  placing  a  car  wheel 
in  a  position  where  its  condition  may  not  be  tested  by  the  stroke 
of  a  nammer.  When  the  safety  of  the  thousands  who  daily  travel 
upon  railroad  cars  depends  in  a  great  measure  upbn  the  strength 
and  fitness  of  the  appliances  used  for  their  transportation,  it  8eem» 
inexcusable  negligence  that  their  soundness  should  be  tested  by 
processes  wholly  inadequate  for  the  purpose.  If  any  certain  or 
satisfactory  test  is  known  which  is  within  the  reach  of  the  com* 
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paDj  it  Bhotild  be  applied,  and  they  should  not  in  that  case  be 
excused  if  thej  rely  only  upon  a  test  which  is  clearly  insufficient. 

In  any  view  which  can  be  taken  of  this  case  it  cannot  be  said 
that  the  uncontradicted  evidence  shows  that  the  injury  to  the 
appellee  did  not  happen  through  the  negligence  of  tiie  appellant 
eompany,  but  there  is  abundant  proof  to  the  contraiy. 

There  is  no  error  in  the  judgment  and  it  is  atUrmed.     Affirmed. 

Injuries  to  Passeng^ers  owing  to  Unsafe  Condition  of  CarSi  Tracki  etCt — 
Evidence.~A  railway  company  engaged  ia  the  carrying  of  passengers  is 
bound  to  have  its  cars  in  a  siafe  condition  for  the  purpose ;  and  if  any  defects 
exist,  it  is  its  duty  to  be  informed  thereof;  People's  Pass.  R.  Co.  v, 
Weiiler  (Penn.  Jan.,  1866),  4  Eastern  Bop.  882. 

In  a  suit  against  a  railway  company  for  damages  to  a  passen^  for  negli- 
gence and  unsafe  condition  of  the  cars,  roadl>ed,  rails,  cross-ties,  etc.,  it  ia 
not  error  to  allow  proof  by  the  defendant  in  error  as  to  the  condition  of  the 
track  for  a  short  distance  on  either  side  of  the  place  of  the  accident;  and  it 
is  competent  to  show  that  the  section  boss  permitted  part  of  his  road  to  be 
in  bad  condition,  in  determining  his  negligence  and  want  of  skill.  Nash- 
Tille,  etc.,  R  Co.  v.  Johnson,  15  Lea  (Tenn.),  677. 

Evidence  as  to  the  condition  of  the  railroad  track  and  of  the  stove  in  the 
car  is  admissible  under  a  complaint  alleging  that  '*by  reason  of  the  grossly 
negligent  aod  wantonly  careless  acts  and  conduct  of  the  said  defendant,  ita 
aerrants,  agents,  and  employees,  who  then  and  there  carelessly,  recklessly, 
wantonly,  and  unnecessarily  ran  and  operated  said  train  at  an  excessive  and 
dangerous  rate  of  speed;  and  by  reason  of  the  imperfect  and  unsafe  condi- 
tion of  the  roadbed,  cars,  coaches,  locomotives,  and  machinery  of  said 
defendant  used  in  operating  said  railway ;  and  by  reason  of  the  incompe- 
tency, unskilful  ness,  and  recklessness  of  its  said  employees  so  operating  said 
train  of  cars,  the  said  train  of  cars,  in  the  night- time  of  said  twelfth  of  Feb- 
ruary, 1884,  was  thrown  from  the  track  and  set  on  fire;  that  by  reason 
thereof  this  plaintiff  was  burned  by  coals  from  the  stove  in  said  car,  and 
otherwise  gr^tly  and  permanently  injured,"  etc.  Dunne  v.  Burlington^ 
etc.,  R  Co.  (Minn.,  March,  1886),  ^7  N.  W.  Reptr.  448. 


Pease 

V, 

Delawase  and  Laokawanka  R.  Oo. 

(Advance  Case,  New  York.     February  9,  1886.) 

When  a  passenger,  by  an  illegal  refusal  to  pay  fare,  renders  it  the  dut^  of 
the  conductor  to  eject  him  from  the  car,  he  cannot,  while  t>eing  forcibly 
ejected,  demand  a  passage  on  the  train  by  offering  to  pay  fare. 

A  passenger  who  resists  the  lawful  requirements  of  the  company  to  the 
extent  of  provoking  a  breach  of  the  peace  and  the  exhibition  of  violence  in 
the  presence  of  other  passengers  cannot,  as  matter  of  law,  demand  a  passage 
upon  the  train  where  such  an  exhibition  has  been  made;  it  is  immatenal  that 
the  transaction  took  place  at  a  station. 
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Appeal  from  order  and  judgment  of  the  general  term  of  the 
court  of  coinmou  pleas  for  the  citj  and  county  of  New  York, 
affirming  judgment  in  favor  of  the  plaintiff  entei^ed  on  the  verdict 
of  a  jury. 

The  action  was  brought  to  recover  damages  for  an  alleged  as- 
sault and  battery  committed  upon  the  plaintiS  in  the  State  of  New 
Jersey. 

On  January  1, 1881,  the  plaintiff  got  upon  the  defendants'  train 
at  Hoboken  to  ride  to  Montclair,  near  which  place  he  resided. 
He  had  part  of  an  excursion  ticket,  wliich  entitled  him  to  a  ride 
from  Montclair  to  Hoboken.  This  he  showed  to  the  conductor, 
who  declined  to  accept  it,  and  who  demanded  a  different  ticket  or 

Sayment  of  fare.  The  plaintiff  refused  to  comply  with  either 
emand.  He  said  he  expected  to  ride  to  Montclair  on  that  ticket. 
The  conductor  told  him  that  unless  he  paid  his  fare  he  would  be 
put  off.  "  If  vou  put  me  off,"  said  Pease,  "  I  will  sue  the  com- 
pany." And  then  the  conductor,  so  Pease  says,  ^^  reached  up  and 
pulled  the  rope." 

A  little  to  the  west  of  the  western  entrance  to  the  Bergen  Hill 
tunnel,  the  tracks  of  the  defendants'  road  cross  the  tracks  of 
the  Midland  B.,  and  all  of  defendants'  westward- bound  trains 
make  a  momentary  halt,  "  from  three  to  five  seconds."  Pease 
was  put  off  the  train  by  the  baggageman  and  brakemap  at  this 
place.  He  resisted  with  all  his  strength,  and  was  removed  with 
difficulty. 

After  the  work  of  removal  Iiad  been  commenced,  and  about  when 
the  plaintiff  had  reached  the  door  of  the  car,  and  again  when  out- 
ride on  the  platform,  he  called  out  that  he  did  not  wapt  to  be  put 
off  and  was  willing  to  pay  his  fare.  This  he  was  not  permitted  to 
do,  and  was  expelled  from  the  car  and  left  there. 

HdmUtofi  Odell  for  appellant 

I7u>s.  jjf.  North  for  respondent. 

RuoER,  Oh.  J. — The  court  charged  the  jury,  as  matter  of  law, 
that  if  the  train  bearing  the  plaintiff  had  stopped  at  a  station,  and, 
charobto/urt  before  it  started  again  plaintiff  re-offered  to  pay  his  fare, 
-RE-OFFER^  any  subsequent  act  of  the  defendant  committed  in  the 
Facts.  effort  to  cxpcl  him  was  unlawful  and  rendered  it  liable 

for  damages  occurring  therefrom.  To  this  charge  there  was  an 
exception. 

We  think  this  direction  was  erroneous.  The  facts,  taken  in 
their  most  favorable  aspect  for  him,  showed  that  the  plaintiff 
boarded  the  defendants'  train  at  Hoboken,  intending  to  ride  to 
Montclair.  When  the  conductor  reached  the  plaintiff  in  the 
process  of  collecting  fare,  the  plaintiff  exhibited  a  ticket  purport- 
ing to  be  good  for  a  passage  on  defendants'  cars  from  Montclair 
to  Hoboken.     This  the  conductor  refused  to  accept,  and  requested 
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the  plaiBtijS  to  pay  his  fare.  He  refosed  and  demanded  a  passage 
on  tne  ticket.  The  condnctor  told  him  he  should  be  obhjged  to 
pnt  him  off  unless  he  paid  his  fare.  The  plaintiff  then  repbed,  ^^  I 
will  sue  the  company  if  you  put  me  off.''  An  issue  was  thus 
cleliberatelj  and  intelligently  made  between  the  oarties.  The  con- 
ductor called  for  assistance^  and  a  brakeman  ana  baggageman  ap- 
peared and  began  the  removal.  The  plaintiff  resisted  with  force 
the  effort  to  remove  him,  and  continued  the  struggle  without  ces- 
sation from  his  seat  until  he  was  finally  landed  on  the  track  outside 
the  car. 

At  the  time  the  plaintiff  reached  the  car  door,  and  while  he  was 
near  it  on  the  platform,  he  stated  to  those  engaged  in  ejecting  him 
that  he  did  not  want  to  be  put  off  and  would  pay  his  fare ;  but 
notwithstanding  this  offer,  the  expulsion  continued  and  plaintiff 
was  ejected.  £;  is  not  disputed  but  that  the  ticket  tendered  was 
insufficient  to  entitle  the  plaintiff  to  a  ride  from  Hoboken  to  Mont- 
clair,  nor  but  that  the  conductor  was  justified  in  ejecting  him  from 
the  cars  for  non-payment  of  fare ;  but  it  is  claimed  that  the  moment 
the  plaintiff  declared  his  willingness  to  pay  fare,  the  right  of  the 
defendant  to  continue  the  expulsion  eo  instanti  eeas^,  and  the 
right  of  the  plaintiff  as  a  proposed  contractor  with  the  corporation 
commenced. 

This  claim  is  founded  upon  the  assumption  that  an  individual 
who  is  in  the  process  of  being  lawfully  and  necessarily  ejected  by 
force  from  the  cars,  in  pursuance  of  statutory  authority,  stands  in 
the  same  relation  to  the  carrier  as  an  unobjectionable  person  ten- 
dering fare  and  asking  passage  on  its  trains  from  a  regular  station. 
It  was  held  in  O'Brien  v.  N.  T.  C.  R.  Co.,  80  N.  Y.  236,  that  if 
the  stoppage  of  a  train  is  rendered  necessary  to  expel  a  passenger 
therefrom  for  a  fractious  refusal  to  pay  fare,  he  does  not,  by  offer- 
ing to  pay  it  before  expulsion,  become  entitled  to  continue  the 
trip. 

This  authority  is  quite  conclusive  upon  the  question  that  a 
mere  offer  to  pay  fare  under  all  circumstances  does  not  establish 
new  relations  between  the  passen^r  and  carrier,  and  new  rxlations 
entitle  the  passenger  to  continue  his  passage.  Hibbard  "whbd  b"rS^ 
r.  N.  Y.  &  L.  E.  R.  Oo.>  15  N.  Y.  460,  is  to  the  same  SST  ^  '^^ 
effect.  There  the  passenger  had  bought  a  ticket  which  entitled 
him  to  transportation  from  Homellsville  to  Scio.  After  having 
once  shown  nis  ticket  to  the  conductor,  he  refused  to  show  it  again 
upon  a  second  request  at  a  point  between  the  commencement  and 
terminus  of  his  journey.    After  the  train  had  been  stopped  for  the 

Eurpose  of  expelling  nim  therefrom  for  such  refusal,  ne  exhibited 
is  ticket,  but  the  defendant  put  him  off  the  train  notwithstanding. 
It  was  held  that  this  expulsion  was  justifiable  because  of  the  refusal 
of  the  passenger  to  comply  with  the  reasonable  requirements  of 
the  earner. 
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Although  it  must  be  assumed  upon  the  evidence  in  this  case 
that  the  transaction  in  question  occurred  at  a  stopping-place  where 
passengers  had  the  right  to  get  on  and  ofi  the  cars,  yet  it  should 
DC  borne  in  mind  that  it  was  not  a  regular  station  and  the  ordinary 
time  of  stoppage  at  that  place  was  momentary  and  was  required 
by  law  as  a  measure  of  precaution  in  cases  whenever  railroads 
crossed  each  other  at  grade.  Such  a  transaction  as  that  in  question 
would  necessarily  cause  a  detention  of  the  train  for  a  longer  or 
shorter  period,  according  to  circumstances,  and  the  proof  in  this 
case  shows  the  detention  to  have  been  three  minutes. 

When  a  passenger,  by  an  illegal  refusal  to  pay  fare,  has  rendered 
it  the  duty  of  a  conductor  in  enforcing  the  reasonable  rules  and 
regulations  of  the  company  to  eject  him  from  the  cars,  and  the 
refusal  and  resistance  of  the  passenger  continue  until  after  force 
has  been  required  and  applied  to  eniorce  such  rules,  we  think  he 
cannot  make  the  continuance  of  the  process  of  expulsion  unlawful 
by  an  offer  to  pay  fare  during  its  progress.  Having  invited  an 
appeal  to  force,  the  passenger  cannot  at  his  option  reserve  the 
privilege  of  shielding  nimself  from  its  application  by  invoking  the 
protection  of  a  contract,  the  implied  conditions  of  which  he  has 
violated.  The  trial  of  his  right  in  a  manner  which  he  has  delib- 
erately elected  to  make  cannot  be  arrested  by  him  when  its  course 
is  not  proceeding  to  his  satisfaction  so  as  to  make  its  continuance 
by  the  other  party  unlawful. 

The  contention  of  the  respondent  proceeds  upon  the  assumption 
that  any  person  by  tendering  fare  has  establisheKl  a  right  to  passage 
upon  the  trains  of  a  carrier  of  passengers.  This,  we  think,  is  not 
correct.  Such  a  carrier  is  not  required  unconditionally  to  accept 
all  persons  who  offer  themselves  for  transportation  and  tender  fare* 
It  has  been  held  that  they  may  lawfully  aecline  to  receive  or  carry 
those  who  refuse,  after  knowledge  of  the  same,  to  conform  to  the 
reasonable  rules  of  the  company,  or  to  pay  their  fare,  or  purchase 
tickets  before  entering  the  cars,  and  that  it  may  lawfully  eject  from 
the  train  persons  committing  these  offenses.  2  Rorer,  Kailroads^ 
958  et  sea. 

In  such  a  case  as  this  we  think  a  passenger  who  resists  the 
lawful  requirement  of  the  company  to  tne  extent  of  provoking  a 
breach  of  the  peace  and  tlft  exhibition  of  violence  in  the  presence 
of  other  passengers  cannot,  as  matter  of  law,  demand  a  passage 
upon  the  train  where  such  an  exhibition  has  been  made. 

A  railroad  company  has  the  right,  and  it  is  its  duty,  to  enforce 
order  in  its  cars,  and  to  eject  therefrom  those  who  by  indecent  or 
obscene  language,  or  by  violent  and  boisterous  behavior,  cause  dan- 
ger, discomfort,  or  annoyance  to  other  passengers;  and  in  the  exer- 
cise of  this  right  the  omcers  of  the  company  must  determine  as  to 
the  propriety  of  their  action,  being  responsible  for  the  reasonable 
exercise  of  their  discretion.     1  Bedf .  Kailw.  91,  92, 105 ;  People 
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V.  Jillson,  8  Park.  Or.  234 ;  People  v.  Caryl,  Id.  326  ;  Borer,  Kail- 
roads,  958, 959. 

It  would  be  quite  absurd  to  say  that  one  whose  unlawful  con- 
duct had  provoked  a  breach  of  the  peace  should  be  able  to  throw 
upon  his  adversaries  the  blame  of  the  aflfray  by  simplywithdraw- 
ins  his  challenge  and  declaring  his  change  of  mind.  •  He  has  pro- 
yoked  an  unlawful  aflfray,  and  his  rights  are  to  be  determined  by 
the  rules  which  apply  to  persons  thus  engaged.  The  act  of  expul- 
sion is  made  l^al  by  his  unlawful  refusal  to  pay  fare,  and  any 
necessary  force  required  to  completely  execute  it  would  be  justiu- 
able. 

It  is,  under  the  circumstances  of  this  case,  immaterial  that  this 
affray  occurred  at  a  station,  as  that  fact  is  important  only  in  con- 
sidering the  rights  of  parties  with  reference  to  new  relations,  or  as 
bearing  on  the  right  oi  the  carrier  to  determine  the  time  and  mode 
of  expulsion.  The  case  of  O'Brien  holds  that  when  an  oral 
controversy  as  to  the  payment  of  fare  arises  at  or  before  arrival  at 
a  regular  station,  and  while  at  such  station,  and  before  force  has 
been  applied  to  effect  the  expulsion,  the  passenger  offers  unquali- 
fiedly to  pay  his  fare  and  tenders  the  money  therefor,  that  his 
subsequent  expulsion  under  such  circumstances  would  be  unlawful, 
and,  we  think,  decides  nothing  further  than  this. 

In  this  case  it  may  also  well  be  said  that  the  measures  rendered 
necessary  by  the  conduct  of  the  plaintiff  would  probably  involve 
the  detention  of  the  traip  and  the  consequences  deprecated  in 
the  Hibbard  case,  and  bring  it  within  the  letter  of  the  rule  there 
stated. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  result. 

All  concur,  except  Andrews  and  Danfobth,  JJ.,  dissenting. 

Judgment  i^versed. 

Offer  of  Passeng^ers  to  pay  Fare  while  beings  ejected. — Louisyille,  etc., 
R  Co.  9.  Harris,  16  Am.  &  Eng.  R.  R.  Oas.  874;  McRae  v,  Wilmington,  etc., 
R.  Co.,  18  lb.  316. 

Ejection  of  Passeng^er— Ticlcet]  refused  and  Payment  of  Fare  demanded 
— Measure  of  Damages. — Where  a  conductor  of  a  railway  company,  acting 
under  intructions  from  his  superior,  refuses  to  accept  a  ticket  issued  by 
another  company  as  agent  of  the  former,  and  demands  full  fare,  the  pas- 
senger, if  his  ticket  was  issued  by  authority,  may  pay  the  fare  again,  and 
recover  of  the  company  requiring  payment  the  sum  paid,  as  for  a  breach  of 
contract,  or  he  may  refuse  to  pay,  and  leave  the  train  when  so  ordered  by 
the  conductor,  and  sue  and  recover  of  the  company  all  damages  sustained  in 
consequence  of  his  expulsion  from  the  train ;  but  if  he  refuses  to  leave,  he 
cannot  recover  for  the  force  used  by  the  conductor  in  putting  him  off,  when 
no  more  force  is  used  than  necessary,  and  the  expulsion  is  not  wanton  or 
wilful. 

If  the  passenger  is  expelled  from  the  cars  on  refusal  to  pay  fare  to  the  con- 
ductor, be  will  be  entitled  to  recover  of  the  railway  company  the  amount  of 
the  cost  of  a  ticket  from  the  place  where  he  was  ejected  to  the  place  called 
for  in  his  ticket,  and  also  such  damages  as  he  may  have  sustained  on  ao- 
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couDt  of  delay  by  his  .expulsion,  and  all  additional  expenses  necessarily 
sioned  thereby,  as  well  as  reasonable  damages  for  the  indignity  of  being 
expelled  from  the  train,  but  not  damages  for  personal  injuries  received  in 

gutting  him  off,  unless  the  expulsion  was  malicious  or  wanton,  as  he  might 
Ave  avoided  such  injury  by  leaving  the  train  when  so  ordered.  In  such 
case  it  would  be  his  duty  to  pay,  or  leave  the  train,  and  sue  for  damages  if 
he  should  choose  to  do  so.    Pennsylvania  R  Co  «.  Connell,  112  111.  295. 


Holmes 

V. 

Carolina  Central  B.  Co. 

{Advanee  Oate^  North  Carolina,  1886.) 

Panitiva  damages  are  not  reooTerable,  unless  there  is  an  element  of  frand^ 
malice,  gnn  negligence,  insalt,  or  other  cause  of  aggravation  in  the  act 
causing  the  injury. 

Where  the  conductor  of  a  railroad  company,  in  obedience  to  the  rules  of 
the  company,  ordered  the  plaintiff,  who  had  purchased  a  first-class  ticket,  to 
occupv  another  car,  not  so  comfortable  as  the  one  from  which  he  was  re- 
moved, but  used  no  force  or  insult  in  removing  him,  it  was  held  that  the 
plaintiff  was  not  entitled  to  recover  punitive  damages. 

Where  the  plaintiff  is  aware  of  certain  rules  of  a  railroad  company,  and 
takes  passa^  over  the  road  for  the  purpose  of  violating  these  rules  and 
bringing  suit,  his  declarations  to  this  effect  are  admissible  in  mitigation  of 
damages. 

This  was  a  civil  action,  tried  before  8hipp,  Judge,  at  Angnst 
Term,  1886,  of  Mecklenburg  Superior  Court. 

The  action  was  brought  by  the  plaintiff  to  recover  damages  from 
the  defendant  company  for  an  alleged  injury  sustained  in  conse- 
qnence  of  having  been  wrongfully  ejected  from  a  car  on  the  de- 
fendant's road,  xhe  plaintiff  alleged  that,  prior  to  January  the 
4th,  1883,  he  had  purchased  of  defendant  a  first-class  ticket  on 
said  road,  and  that  on  the  day  aforesaid  he  took  his  seat  in  a  first- 
class  car  on  defendant's  road,  and  soon  after  leaving  Wihninsrton, 
going  in  the  direction  of  Lnmberton,  the  defendant's  conductor 
came  into  the  car,  where  he  and  several  gentlemen  were  seated,  and 
told  them  that  was  a  car  appropriated  to  ladies,  and  his  orders  were 
that  no  one  should  be  permitted  to  ride  in  that  car  except  laciies 
and  their  escorts;  all  the  other  gentlemen  at  once  left,  and  went  into 
the  forward  car,  except  plaintiff.  He  remonstrated,  and  insisted 
that  by  his  contract  with  the  company  he  had  the  right  to  ride  in 
that  car,  and  insisted  on  maintaining  his  right.  The  conductor 
said  that  he  was  bound  to  comply  with  his  instructions,  and  insisted 
that  the  plaintiff  should  comply  with  the  regulations  of  the  com- 


EJECTION  OF  PA88ENOBK— PUNITIVE  DAMAGES.        191 

pany,  and  approached  him  and  laid  his  hand  firmly  but  gently  on 
In's  slionlder,  and  removed  him  to  another  ear,  which  was  not  a 
first-class  car,  such  as  the  defendant  had  contracted  to  carry  the 
plaintifip  in,  but,  on  the  contrary,  was  deficient  in  all  the  comforts 
and  conveniences  usual  in  first-class  coaches.  That  it  was  filthy 
from  constant  use;  was  one  half  the  size  of  a  first-class  coach  ;  was 
crowded  with  passengers ;  was  filled  with  tobacco  smoke,  and  was 
dirty,  and  improperly  lighted ;  and  he  told  the  conductor  he  was 
sensitive  to  the  odor  of  tobacco,  and  it  was  dangerous  for  him  to 
inhale  it;  that  he  rode  thi*ee  hours  on  this  car,  and  suffered  great 
pain  and  mortification,  etc. 

The  defendant  admitted  that  the  plaintiff  was  required  to  change 
his  seat  from  the  car  appropriated  for  ladies  to  another  car  used 
for  the  accommodation  of  gentlemen.  It  insisted  that  the  car  to 
which  the  plaintiff  was'  transferred  was  a  first-class  car,  and  denied 
the  allegations  of  the  plaintiff  that  it  was  filthy  and  filled  with 
tobacco  smoke  and  other  offensive  odors,  but,  on  the  other  hand, 
Was  furnished  with  comfortable  seats,  and  was  properly  lighted ; 
that  the  car  into  which  the  plaintiff  was  transferred  was  composed 
of  two  compartments,  and  divided  by  a  close  wooden  partition,  in 
the  rear  section  of  which  smoking  was  not  allowed,  and  was  set 
apart  for  first-class  passengers,  while  the  other  section  was  used  for 
second-class  passengers,  ft  denied  that  the  conductor  at  any  time 
put  his  hand  on  the  plaintiff  for  the  purpose  of  coercing  or  remov- 
ing hira,  or  at  any  time  offered  him  any  indignity,  by  word  or  act, 
but  at  all  times  treated  him  with  courtesy  and  politeness,  and  when 
the  conductor  formally  required  the  plaintiff  to  remove  into  the 
forward  car,  there  was  no  one  present  but  the  conductor,  porter, 
and  the  plaintiff. 

The  plaintiff  testified  that  the  car  into  which  he  was  transferred 
from  the  ^'ladies'  car"  was  not  a  first-class  car.  It  was  low-roofed, 
no  ventilation,  and  no  means  of  ventilation  except  by  the  windows; 
the  seats  were  low  and  dirty.  It  was  poorly  lighted  with  a  kero- 
sene lamp  on  one  side,  full  of  tobacco  smoke  and  odors  from  the 
water  closet.  The  air  in  the  car  was  so  very  warm  that  he  had  to 
raise  a  window  to  get  relief  from  the  smoke  and  odor  and  heat ; 
that  there  was  a  crack  between  that  and  the  smoking  car,  and,  the 
door  being  out  of  order,  the  smoke  from  the  adjoining  car  was  let 
into  the  one  where  he  was  sitting ;  that  he  was  very  sentitive  to 
tobacco  smoke,  and  when  the  conductor  told  him  that  he  was  re- 
quired by  his  orders  to  remove  him  into  the  car  assigned  for  gen- 
tlemen, he  told  him  that  he  could  not  resist  him  physically,  but 
that  he  protested  against  his  removal,  and  would  do  so  until  there 
was  sncli  a  show  of  force  as  to  compel  him ;  that  the  conductor 
allowed  him  to  remain  and  take  a  cup  of  coffee  which  he  had 
ordered,  and  after  he  had  finished  with  his  coffee,  the  conductor 
approached  him   and   placed  his  hand  firmly  but  gently  on  hia 
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shoulder,  and  forced  him  to  move  into  the  other  car;  that  the  only 
injury  he  sustained  from  his  ride  in  the  car  to  which  he  was  re- 
moved was  a  slight  nausea  and  headache  from  which  he  was 
relieved  by  hoisting  a  window. 

The  only  other  witness  who  was  introduced  by  the  plaintiff  was 
O.  6.  Wright,  who  testified  that  he  was  on  the  car  that  night,  and 
that  the  car  used  for  gentlemen  that  night  was  not  what  is  known 
to  the  travelling  public  as  a  first-class  car,  but  that  it  was  not  dis- 
agreeable to  him,  nor  was  the  tobacco  smoke,  which  he  could  smell, 
offensive. 

On  the  part  of  the  defendant,  Mr.  Harden  testified  that  he 
had  been  in  the  employment  of  the  Raleigh  &  Gaston  R.  in 
•charge  of  the  motive  power.  The  car  described  by  the  witness 
was  loaned  to  defendant  a  short  time  before  the  4th  of  January. 
It  was  in  good  order  when  it  left  Raleigh  ;  it  was  newly  painted, 
with  comioi'table  plush  seats ;  was  ventilated  from  the  top  by  ap- 
proved patent  ventilators,  and  that  it  was  used  on  the  Raleigh  & 
Gaston  R.  as  first  or  second  class  car,  as  the  occasion  required. 

Mr.  Clark,  one  of  the  gentlemen  removed  from  the  ladies'  car, 
testified  that  the  car  to  vHiich  he  and  the  plaintiff  and  the  others 
were  removed,  was  clean  and  comfortable ;  that  he  was  sensitive  to 
the  smoke  of  tobacco,  but  did  not  detect  the  odor  of  tobacco  that 
ni^ht  in  the  car,  and  he  suffered  no  discomfort  that  night  in  his 
rioe  on  the  car. 

Dr.  Clark's  testimonv  was  in  substance  the  same.  Mr.  Murchin- 
son  testified  that  he  rode  on  the  car  that  night  from  Wilmington 
to  Lumberton  ;  that  the  car  was  clean,  had  comfortable  seats,  water- 
<jloset,  and  lights ;  that  he  did  not  detect  the  odor  of  tobacco,  or  any 
other  offensive  odor  from  the  water-closet.  He  conversed  with  the 
plaintiff  on  the  trip,  after  he  came  into  the  car;  he  seemed  to  be 
•comfortable.  He  got  off  with  plaintiff  at  Lumberton,  and  stayed 
with  him  that  night.  He  seemed  well,  and  not  injuriously  affected 
by  his  ride  that  night.  He  made  no  complaint.  When  the  plain- 
tiff came  into  the  car,  he  heard  him  sav  that  ^^  he  would  make  the 
<iefendants  suffer  for  that  night's  work." 

Captain  Everett,  the  conductor,  corroborated  the  testimony  of 
the  other  witnesses  for  the  defendant,  as  to  the  condition  of  the 
car  with  respect  to  cleanliness,  and  the  absence  of  offensive  odors. 

He  also  testified  that  he  did  not  touch  the  plaintiff  when  he  re- 
quired him  to  leave  that  car,  and  when  plaintiff  said  he  was  very 
sensitive  to  tobacco  smoke,  he  told  him  if  he  put  his  objection  on 
that  ground  he  might  stay  in  the  ladies'  car,  but  he  said  he  would 
not  put  it  on  that  ground,  and  went  into  the  objectionable  car. 
This  car  was  borrowed  from  the  Raleigh  &  Gaston  R.  Co.,  for  use 
while  the  passenger  car  of  the  defendant  was  undergoing  repairs. 
There  were  no  onensive  odors  on  it  that  night.  No  smoking  was 
^nllowed  in  it. 
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Tbe  defendant's  counsel  asked  for  several  instructions,  among 
which  was  the  following,  to  wit: 

The  plaintiff  is  not  entitled  to  recover  in  this  action  exemplary 
or  panitive  damages,  upon  his  own  statement  of  the  facts  and  cir- 
cnmstunces,  and  he  can  recover,  if  anything,  only  actual  damages 
for  snch  supposed  suffering  as  may  have  been  directly  caused  oy 
the  defendant's  failure  to  furnish  such  accommodation  as  he  was 
entitled  to. 

Instead  of  giving  this  instruction  his  Honor,  in  response  to  it, 
instructed  the  jury,  "  There  is  no  allegation  of  any  permanent  sick- 
ness or  injury,  but  you  heard  the  testimony  as  to  what  he  suffered, 
4ind  if  you  should  nnd  there  was  a  breach  of  contract,  it  is  for  you 
to  determine  what  he  suffered;  and  if  you  should  find  there  was  a 
breach  of  contract,  it  is  for  you  to  determine  what  dama^  he  sus- 
tained. Take  all  the  testimony,  and  then  say  whether  he  is  entitled 
to  any  damages.  It  is  contended  on  the  pan  of  the  plaintiff  that 
he  was  roughly  treated.  As  I  stated,  the  conductor  had  the  ri^ht 
to  enforce  the  rules  of  the  company,  but  he  had  no  right  to  eject 
the  man  with  rudeness.  If  the  conductor  used  improper  force  or 
rudeness  on  that  occasion,  the  plaintiff  might  be  entitled  to  exem- 
plary damages,  but  if  he  used  no  more  force  than  was  necessary, 
the  defendant  would  not  be  liable  for  vindictive  or  punitory  dam- 
ages. There  was  no  malice  shown.  If  you  are  satisfied  the  con- 
ductor treated  the  plaintiff  with  rudeness,  or  used  unnecessary  force 
in  putting  him  out  of  the  car  reserved  for  ladies,  you  will  take  that 
into  consideration  in  estimating  the  damages.  It  is  your  province 
to  fix  that,  if  the  plaintiff  is  entitled  to  recover." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $475 
damages,  and  there  was  motion  for  a  new  trial.  Motion  overruled, 
and  defendant  appealed. 

JB.  D.  Johnston  for  plaintiff. 

Piatt  D,  Walker  for  defendant. 

Ashe,  J.  (after  stating  the  facts\ — ^We  are  of  opinion  the  de- 
fendant was  entitled  to  the  instructions  asked  upon  tne  iHVRvcnoiisoir 
question  of  damages,  and  there  was  error  in  the  refusal  DASilonL 
of  the  court  to  give  the  instructions,  and  also  in  instructions  given 
upon  that  point. 

Conceding  that  the  jury  were  warranted  in  giving  the  plaintiff . 
some  damages,  which  we  do  not  decide,  but  the  amount  of  aamages 
assessed  by  them  was  in  such  disproportion  to  the  actual  damage, 
if  any  was  sustained  by  the  plaintiff,  that  it  is  evident  that  tlie 
damages  were  intended  to  be  and  were  punitive  or  exemplary  in 
their  character. 

We  do  not  think  this  was  a  case  for  exemplary  damages. 

Punitive  damages  are  never  awarded,  except  in  cases  ^^  when  there 
26  A.  &  £.  R.  Cas.^18 
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is  an  element  either  of  fraud,  malice,  such  a  degree  of  negligence 
pumrmt  dam-  as  indicates  a  reckless  indifference  to  consequences,  op- 
▲WARDKD.  pression,  insult,  rudeness,  caprice,  wilfulness,  or  other 
causes  of  aggravation  in  the  act  or  omission  causing  the  injury." 
Thompson  on  Carriei*s  of  Passengers,  575 ;  and  to  the  same  effect 
is  Southerland  on  Damages,  vol.  3,  p.  270.  According  to  the  testi* 
mony  of  the  plaintiff  himself,  there  was  no  rudeness  or  unnecessary 
force  used  by  the  conductor  in  requiring  him  to  leave  the  ladies' 
car.  His  testimony  on  that  point  was,  that  the  conductor,  after 
the  other  gentlemen  who  had  seats  in  the  ladies'  car  had  ffone  into 
the  other  car  as  directed,  he  was  allowed  to  remain  until  ne  drank 
a  CUD  of  coffee;  the  conductor  came  to  him  and  placed  bis  hand  on 
his  shoulder  firmly  but  gently,  and  forced  him  to  move  into  the 
other  car ;  that  the  conductor  was  a  powerful  man  physically,  and 
greatly  his  superior  in  strength,  and  he  knew  him  personally,  and 
they  were  on  friendly  terms.  Where  was  the  rudeness  or  unnec- 
essary force?  The  statement  that  the  conductor  laid  his  hand 
gentlv  upon  his  shoulder,  excludes  the  idea  of  rudeness  or  foi-ce. 
Gently  means  softly,  mildly,  and  rude  means  rough,  insulting, — 
Webster's  Dictionary.  There  was  no  rough  act  or  insulting  words- 
used  by  the  conductor,  and  there  was  consequentlvno  rudeness  nor 
unnecessary  force,  because  there  was  no  force  at  all  employed.  His. 
Honor  therefore  erred  in  telling  the  jary,  '^If  the  conductor  used 
improper  force  or  rudeness  on  tlie  occasion,  the  plaintiff  might  he 
entitled  to  punitive  damages ;"  and  again, ''  If  you  are  satisfied  that 
the  conductor  treated  the  plaintiff  with  rudeness,  or  used  unneces- 
sary force  in  putting  him  out  of  the  car  reserved  for  ladies,  yoa 
will  take  that  into  consideration  in  estimating  the  damages." 

He  should  have  instructed  them  that  there  was  no  evidence 
either  of  rudeness  or  unnecessary  force,  or  at  least  no  such  evi- 
l^noB-  dence  of  either  as  would  warrant  them  in  assessing  ex- 
auDEimn  nr  emplarv  damafi^s  a£niinst  the  defendant ;  and  if  he  was 
TIFT.  entitled  to  recover  anything,  it  was  only  compensative 

damages, — that  is,  such  as  were  commensurate  with  the  injury  they 
might  find,  from  the  evidence,  the  plaintiff  had  sustained. 

Sut,  aside  from  the  testimony  of  the  plaintiff,  which  was  on 
many  points  flatly  contradicted  by  other  witnesses,  it  was  shown  in 
evidence  that  there  was  no  force  whatever  used  on  the  occasion. 
Captain  Everett,  supported  by  the  testimony  of  the  porter,  testi- 
fied that  he  did  not  touch  the  plaintiff,  and  when  the  plaintiff  told 
him  that  he  was  a  gentleman  of  delicate  organization,  which  was 
very  sensitive  to  the  odor  of  tobacco,  or  words  to  that  effect,  he 
told  the  plaintiff  if  he  objected  to  goin^  on  that  graund  ghe  might 
remain  in  the  ladies'  car;  but  the  plaintiff  declined  to  remain,  pi*e- 
ferring  to  subject  his  sensitive  organization  to  the  offensive  odor 
of  tobacco  rather  than  forego  the  chance  of  making  some  money 
out  of  the  railroad  company,  by  making  them,  as  he  threateneJ^ 
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^suffer  for  that  night's  work."  Taking  this  evidence  into  consid- 
eration, it  is  very  clear  the  plaintiff,  if  entitled  to  anything,  was 
certainly  not  entitled  to  more  than  compensatory  damages,  and  his 
honor  slionld  so  ha^e  charged  the  jnrj. 

In  a  case  very  like  this,  in  Ohio,  when  a  passenger  was  ejected 
frond  a  railroad  car,  and  sued  for  damages,  and  it  appeared  that  the 
rate  of  fare  fixed  by  the  company  was  higher  than  tliat  allowed  by 
law ;  that  the  plaintiff  tendered  the  legal  rate ;  that  upon  his  re- 
fusal to  pay  more  he  was  ejected  from  uie  cars,  but  witliont  rude- 
ness or  unnecessary  violence  ;  that  at  the  time  he  took  passage  the 
plaiiTtiff  knew  the  rate  established  by  the  company,  ana  expected 
to  be  ejected  from  the  cars,  intending  to  bring  an  action  for  such 
ejection  in  order  to  test  the  right  of  the  company  to  charge  the 
established  rate :  upon  these  facts  the  plaintiff  was  held  to  be  en- 
titled to  compensatory  damages,  and  tne  company  was  permitted^ 
for  the  purpose  of  mitigating  the  damages,  to  give  in  evidence 
subsequent  declarations  of  the  plaintiff,  tending  to  prove  that  his 
object  in  taking  passage  on  the  cars  was  to  make  money  by  bring- 
ing suit  against  the  company  for  demanding  more  than  the  statu- 
tonr  rate  of  fare.    Cincinnati  R.  Go.  v.  Cole,  29  Ohio  St.  120. 

In  that  case  the  conductor  had  no  right  to  eject  the  passenger^ 
and  it  was  held  the  plaintiff  was  only  entitled  to  compensatory 
damages.  But  that  case  is  distinguished  in  some  respects  from  this^ 
for  here  it  was  very  questionable,  upon  a  view  of  all  the  testimony 
adduced,  whether  the  plaintiff  was  entitled  to  any  damages,  but 
Uie  jury  found  that  fact  against  the  defendant,  and  assessed  exem- 
plary damages,  under  what  we  think  was  an  erroneous  charge  of 
the  court,  and  the  plaintiff  is  therefore  entitled  to  a  venire  de  novo.. 
Let  this,  therefore,  be  certified  to  the  superior  court  of  Mecklen- 
burg, that  a  venire  de  novo  may  be  awarded. 

Error.    Keversed. 

Recovery  of  Punitive  Damages  for  Ejection  of  Passenger.— See  Curl  tr. 
Chicago,  etc.,  R  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  870;  Hubbard  e.  Grand 
Rapids,  etc.,  R.  Co.,  18  lb.  886;  Pennsylvaiiia  R.  Co.  f>.  ConneU,  18  lb.  889; 
Louisville,  etc.,  R.  Co.  v,  Guioan,  13  lb.  87. 

Ejection  of  Person  wrongfully  on  Train— Duty  of  Conductor  to  stop  Train. 
— It  is  the  duty  of  a  railroad  conductor  to  stop  his  train  before  ejecting  a 
passenger  (who  is  wrongfully  thereon)  so  as  to  avoid  the  danger  of  personal 
injury.  He  is  liable  for  an  assault  if  he  forcibly  ejects  such  passenger  while 
the  train  is  in  motion.  State  e.  Kinney  (Minnesota,  December,  1885)  25  N. 
W.  Reptr.  705. 

Right  to  eject  Passenger  for  the  Non-observance  of  Reasonable  Regulation. 
— A  regulation  by  a  railroad  company  prohibiting  passengers  upon  their 
trains  from  drumming  for  custom  for  hotels,  etc.,  is  reasonable,  and  may  be 
enforced  in  a  proper  manner.  A  passenger  who  refuses  to  obey  such  a  regu- 
lation of  a  carrier  at  once  puts  himself  m  the  condition  of  an  intruder,  and 
may  be  ejected  at  any  point  upon  the  route  the  carrier  may  choose  to  pat 
him  off;  but  in  putting  him  off  ne  more  force  may  be  used  than  is  necessary. 
Texas  A  Pac  R  Co.  e.  Pearle  (Texas,  1885). 
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Ejection  of  Passenger  by  Servant  of  Bridge  Company — Adoption  of  Ser- 
vant*— A,  railroad  company,  in  permitting  the  serrant  of  a  bridge  company  to 
control  its  trains  upon  approaching  the  bridge,  adopts  that  servant  as  its  own; 
and  where  such  servant  ejects  a  passenger  of  the  railroad  company  at  a  place 
where  the  train  was  upon  a  piece  of  trestle-work  elevated  a  ^^reat  distance 
above  the  ground,  and  the  passenger,  without  any  fault  on  his  part,  while 
endeavoring  to  escape  from  such  dangerous  place,  fell  to  the  ground  and  was 
killed,  the  railroad  company  will  be  liable.  Union  R.  &  Transit  Co.  e. 
Kellaher  (111^  June,  1885),  d  N.  E.  Reptr.  77. 


HA0aEBT7 
V. 

Flint  and  Pebe  Mabquette  K  Oo. 

(Advance  Ocue,  Michigan,    January  27,  18S6.) 

Where  a  traveller,  without  obtaining  a  ticket,  takes  passage  on  a  railroad 
train  to  a  station  beyond  the  terminus  of  the  road  that  can  be  reached  only 
by  travelling  over  a  connecting  road,  pays  to  the  conductor  on  the  first  road 
the  fare  demanded,  which  he  supposes  is  the  fare  to  his  destination,  and  the 
conductor,  who  has  no  authority  to  receive  fare  except  over  his  own  line  of 
road,  fails  to  inform  him  that  the  fare  paid  entitles  him  to  ride  to  the  end  of 
his  line  only,  the  railroad  company  will  not  be  liable  for  damages  because  of 
his  ejectment  from  the  train  by  the  conductor  of  the  connecting  road,  for  a 
refusal  or  inability  to  pay  the  additional  fare  demanded  of  him  for  carriage 
over  such  connecting  road. 

Erbob  to  superior  court  of  Detroit. 
Dickinson^  Thv/rber  c&  Hbamer  for  plaintiff. 
Wm,  Z.  Webber  for  defendant  and  appellant. 

MoBSE,  J. — Plaintiff  sued  the  defendant  and  the  Michigan  Cen- 
tral R.  Co.  jointly  in  trespass  on  the  case  for  injuries  resulting,  as 
he  claimed,  from  an  ejection  from  the  car  of  the  latter  company 
paom.  near  Dearborn  station.     On  the  trial  the  circuit  judge 

directed  the  jury  to  find  a  verdict  for  the  Michigan  Central,  but 
submitted  the  case  as  against  the  defendant  to  their  consideration. 
Verdict  and  judgment  resulted  for  plaintiff  in  the  sum  of  $1500, 
from  which  judgment  defendant  appeals  to  this  court  upon  writ  of 
error. 

The  showing  for  plaintiff  was  substantially  as  follows:  The 
defendant  runs  and  operates  a  railroad  from  Bay  City  to  Toledo, 
and  its  track  crosses  the  Michigan  Central  at  Wayne  Junction. 
Here  a  car  with  the  passengers  for  Detroit  and  points  between  this 
junction  and  that  city  is  switched  off  and  attached  to  the  Michigan. 
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Central  train,  which  train  and  the  car  so  attached  are  managed  and 
ran  into  Detroit  solely  and  exclusively  by  the  employees  of  the 
Central.  The  defendant  corporation  sells  through  tickets  from 
Bay  City  and  other  points  along  its  road  to  Detroit,  which  are 
good,  by  arrangement,  on  the  Central,  and  advertises  at  Bay  City 
through  trains  to  Detroit.  The  plaintiff,  Dennis  Haggerty,  a 
boiler-maker,  about  47  years  of  age,  residing  in  Detroit,  about  a 
mile  from  what  is  known  as  the  Grand  Trunk  Junction,  in 
JunCy  1885,  went  to  Bay  City  to  look  for  work,  going  there  by 
another  route.  Saturday,  June  16,  1885,  he  started  for  home 
about  11:15  a.m.,  taking  one  of  defendant's  trains  at  Eleventh 
street,  in  Bay  City.  He  entered  a  smoking  car  and  took  a  seat. 
After  the  train  had  started  the  conductor  came  along  and  asked 
for  his  ticket  or  his  fare.  Plaintiff  had  no  ticket  and  told  the  con- 
ductor that  he  lived  in  Detroit,  not  far  from  the  Grand  Trunk 
Junction,  and  wanted  to  ^et  off  there,  and  asked  him  the  fare. 
The  conductor  said  it  would  be  $3.10,  which  he  paid  and  received 
a  red  ticket  or  check,  which  lie  put  in  his  hat.  Plaintiff  knew  the 
regular  fare  to  Detroit  was  $8.25,  and  that  this  junction  was  about 
three  miles  out  from  the  Detroit  depot.  When  near  Wayne  a 
brakeman  came  into  the  car  and  safig  out  "Passengers  for  Detroit 
will  please  take  the  second  back  car."  Plaintiff  took  his  satchel 
and  went  back  into  the  car  designated.  Soon  after  the  conductor 
came  in  and  took  the  check  out  of  his  hat.  Plaintiff  supposed  he 
was  taking  up  all  the  Detroit  checks.  The  conductor  said  nothing 
to  him  at  any  time  that  the  fare  asked  only  paid  to  Wayne,  though 
it  appeared  on  the  trial  that  $3.10  was  the  exact  fare  from  Bay 
City  to  Wayne  Junction.  Plaintiff  supposed  he  had  paid  his  fare 
to  Grand  Trunk  Junction.  After  leaving  Wayne  a  new  conduc- 
tor came  around  taking  up  tickets  and  asked  plainted  for  his  fare. 
Plaintiff  told  him  that  he  had  paid  to  Grand  Trunk  Junction,  and 
in  what  manner.  The  conductor  said  he  must  pay  55  cents,  the 
local  fare,  or  be  put  off,  as  he  could  not  ride  without  a  ticket  or 
the  payment  of  fare.  Plaintiff  only  had  25  or  30  cents.  Plaintiff 
knew  the  regular  line  of  the  Flint  &  Pere  Marquette  road  went  to 
Toledo,  and  not  to  Detroit,  and  knew  that  its  cars  running  into  De- 
troit did  so  on  the  Central  track ;  knew  that  the  train  he  embarked 
on  went  on  that  day  to  Toledo,  and  that  the  car  he  was  in  had^been 
detached  therefrom,  switched  upon  the  other  road,  and  then  at- 
tached to  a  Central  train.  Before  reaching  Dearborn  the  train 
slowed  up  and  the  conductor  ordered  plaintiff  to  get  off  the  car, 
which  he  did.  No  violence  or  indignity  was  offered  him  by  the 
conductor  or  any  of  the  trainmen,  nor  was  he  touched  by  them, 
but  he  felt  some  shame  and  mortification,  because  of  the  ejection 
m  the  presence  of  the  passengers.  The  plaintiff  was  not  injured 
in  any  way  by  the  act  of  gettmg  or  jumping  off  the  car.  It  was 
raining  at  the  time,  and  plaintiff  walked  a  few  rods  to  a  grocery, 
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taking  shelter  nnder  the  awniiifif.  He  was  wet  before  he  got  there, 
as  he  claims.  He  waited  nntil  it  cleared  up  a  little,  and  then 
walked  along  the  railroad  track  home,  passing  Dearborn  station 
without  stopping.  Two  trains  passed  him  while  he  was  going.  It 
rained  more  or  Tess  that  afternoon.  He  arrived  home  at  6  P.M., 
very  wet.  In  the  morning  he  felt  stiff.  Was  aronnd  the  house 
unwell  two  or  three  days;  then  sent  for  a  doctor,  who  attended 
him  from  June  20th  to  June  25th.  Was  unable  to  work  for  about 
three  weeks.  Doctor's  bill  for  attendance  and  medicine  amounted 
to  eight  or  nine  dollars.  Wages  were  worth  about  that  time  $2.75 
per  day.  His  illness  was  acute  rheumatism  in  leg  or  tiiigh.  Has 
not  been  able  to  work  as  well  since  as  before  his  sickness. 

It  also  appears  without  contradiction,  by  the  testimony  of  David 
Edwards,  assistant  manager  of  defendant's  road,  a  witness  sworn 
on  plaintiff's  behalf,  that  the  tickets  sold  by  the  Flint  &  PereMar- 
quette  R.,  which,  by  arrangement,  are  good  for  transportation  over 
the  Michigan  Central  to  Detroit,  are  coupon  tickets,  consisting  of 
two  parts.  The  first  part  is  taken  up  by  defendant's  conductors, 
and  the  balance  left  for  the  Central  conductor  to  take  up.  He  also 
says,  which  is  not  disputed,  "  Our  conductors  «are  only  authorized 
to  collect  as  far  as  our  road  godb,  to  Wayne  Junction,  on  a  Detroit 
passenger.  He  is  not  authorized  to  accept  cash  fare  to  any  point 
off  the  line  of  the  Flint  &  Pere  Marquette  R.  When  a  passenger, 
having  entered  the  train  of  the  Flint  &  Pere  Marquette  R.  Co. 
nnder  those  circumstances,  I'eaches  Wayne  and  passes  upon  the 
Michigan  Central  line,  the  Michigan  Central  collects  the  regular 
local  fare,  fifty-five  cents,  I  believe,  from  Wayne  to  Detroit.  It 
is  the  same  from  Wayne  to  the  Grand  Tnink  Junction,  I  think. 
Under  this  arrangement  between  the  Michigan  Central  and  the 
Flint  &  Pere  Marquette  Cos.,  the  Flint  &  Pere  Marquette  Co. 
has  no  control  whatever  over  the  Michigan  Central  after  their  cars 
or  passengers  pass  to  the  line  of  the  Michigan  Central  Co.  The 
Michigan  Central  engines  and  trainmen  operate  and  run  the  trains 
from  Wayne  to  Detroit,  and  the  Flint  Sc  Pere  Marquette  have 
nothing  to  do  with  it.  In  case  a  through  car  passes  over  the  road, 
it  is  taken  by  the  engines  of  the  Michigan  Central  at  Wayne  and 
hauled  to  Detroit." 

The  train  that  plaintiff  took  was  advertised  as  a  through  train  to 
Detroit.  The  company  have  a  little  ticket  oifice  at  Eleventh 
street  in  Bay  City,  where  plaintiff  got  on,  but  do  not  require  per- 
sons to  buy  tickets  before  entering  the  cars  there.  If  a  passenger 
pays  his  fare  on  the  train,  the  conductor  has  no  power  to  take  pay 
further  than  Wayne ;  and  when  the  passenger  leaves  defendants' 
road  there,  and  his  car  is  attached  to  the  Michigan  Central  train, 
he  is  on  the  same  footing  as  any  other  passenger  on  that  road 
going  from  Wayne  to  Detroit  or  any  intervening  point.  It  is  a 
frequent  occurrence  for  passengers  to  get  on  at  Eleventh  sti*eet 
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withoat  tickets,  and  there  has  never  been  any  objection  to  taking 
fare  on  the  cars  or  any  remonstrance  made  to  passengers  for  get- 
ting on  there  withoat  tickets.  It  was  conceded  by  tlie  plaintiffs 
coansel  upon  the  trial  that,  as  far  as  the  Michigan  Central  was  con- 
cerned, the  ejection  of  the  plaintiff  was  lawful,  and  that  the  plaintiff 
could  only  recover  from  tliat  company  damages  for  putting  him 
off  at  ao  improper  place  or  time.  It  is  very  evident,  without 
^ing  into  the  evidence  on  defendant's  behalf,  that  the  verdict  in 
its  amount  was  most  excessive  and  unjust.  And  while  we  cannot 
agree  with  the  learned  counsel  for  the  defendant  in  his  strictures 
upon  the  jury  system,  we  must  admit  that  in  this  case  there  is 
some  excuse  for  his  strictures.  The  plaintiff^s  actual  pecuniary 
damages,  under  his  own  proofs,  could  not  possibly  exceed  $100, 
and  yet  he  is  allowed  $1500,  $1400  of  which  must  have  been 
granted  for  the  mortification  of  being  ordered  off  the  car  and  the 
pain  and  suffering  of  a  few  weeks,  he  being  confined  to  his  house 
but  about  a  week.  Such  a  verdict  is  indeed  a  temptation  to  men 
to  speculate  in  being  ejected  from  the  cars,  and  well  calculated  to 
lessen  the  respect  for  the  honesty  of  jury  trials. 

We  find,  further,  no  evidence  in  the  case  warranting  the  sub- 
mission to  the  jury  of  any  damages  received  after  the  plaintiff 
reached  Dearborn  station,  or  the  assumption  that  plaintiff's  ejec- 
tion from  the  cars  was  the  cause  of  his  illness.     There 
was  no  evidence  tending  to  show  that  any  exposure  to  SSow^oSfqSm- 

TIOHOFDAMAOn 
TO  JUBT. 


the  rain  before  he  took  shelter  under  the  awning  of  the 

f:rocery  caused  his  sickness  in  the  most  remote  degree. 
f  anything  that  happened  that  day  was  the  canse  of  his  illness,  it 


f:rocery  caused  his  sickness  in  the  most  remote  degree. 
f  an^hing  that  happened  that  day  was  the  canse  of  hi 
was  his  wsQk  of  seven  miles  home,  in  the  severe  storm  that  fol- 


lowed. There  is  no  evidence  that  he  did  not  have  money  enough 
to  pay  his  fare  from  Dearborn  home,  and  two  trains  came  alone 
that  afternoon.  If  he  saw  fit  to  walk  home  in  the  rain,  he,  and 
not  the  company,  was  responsible  for  the  consequences.  He  could 
only  recover  for  the  injury  and  mortification  of  being  expelled 
from  the  cars,  and  the  direct  consequences  of  such  expulsion,  even 
if  his  expulsion  were  unlawful.  The  conrt  should  have  so  in- 
structed the  jnry,  and  the  testimony  of  his  sickness  should  have 
been  stricken  from  the  case.  But  a  more  serious  question  arises 
as  to  his  right  to  recover  at  all.  The  defendant's  counsel  asked 
the  court  to  instruct  the  jury  that  the  plaintiff  had  no  right  of 
action  under  either  count  of  the  declaration,  there  being  two 
counts ;  and  also  that,  it  being  undisputed  that  the  cash  fare  from 
Baj  City  to  Wayne  Junction  was  $3.10,  the  plaintiff  having  only 
paid  that  amount,  was  not  entitled  to  further  transportation,  and 
could  not  recover.  The  theory  of  plaintiff's  declaration  is,  as  far 
as  it  char^  liability  upon  the  Flint  &  Pere  Marquette  K.  Co., 
that  the  plaintiff  paid  to  said  company,  the  full  pnce  and  value 
required  and  demanded  by  it  for  nis  passage  from  Bay  City  to 
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Grand  Trunk  Junction ;  that  the  company  received  and  accepted 
it,  and  by  so  doin^  entered  into  an  agreement,  and  it  became  ita 
duty  to  protect  him  from  ejection  from  the  cars  of  the  Michigan 
Central,  and  to  guarantee  him  safe  conveyance  to  his  destination. 

The  circuit  judge  instructed  the  jury  upon  the  same  theory  as 
follows  :  ^^  The  plaintiff,  in  his  statement,  makes  out,  as  I  regard 
it,  B,  prirrm-faoie  case.  As  I  understand  the  plaintiff's  statement, 
ORABaBTOJUB  ^^  bought  a  right  from  Bay  City  to  the  Grand  Trunk 
-coittrIct  of  Junction  of  a  conductor  of  the  Flint  and  Pere  Mar- 
*'^*'*^°*'  quette  road,  for  which  he  paid,  he  claims,  the  amount 
the  conductor  charged  him,  $3.10,  and  in  evidence  of  which  he 
received  a  check  which  the  conductor  gave  him.  !N'ow,  on  that 
check  there  was  no  writing,  no  printing ;  it  was  a  colored  cheeky 
which  was  put  into  his  hat,  as  he  says,  and  he  received  it  as  evi- 
dence  of  his  right  to  ride.  If  his  statement  is  correct  the  conduce 
tor  did  not  teu  him  he  would  need  a  ticket ;  didn't  tell  him  he 
would  need  any  different  arrangement ;  didn't  tell  him  that  would 
take  him  only  to  Wayne  Junction ;  but  actually  accepted  his 
fare  to  the  Grand  Trunk  Junction,  $3.10,  and  by  that  means  gave 
him  a  right,  so  far  as  the  Flint  &  Pere  Marquette  Co.  is  con- 
cemed,  to  ride  to  Grand  Trunk  Junction.  Whether  that  was  the 
full  fare  to  Grand  Trunk  Junction  is  something  you  have  nothing 
to  do  with.  The  conductor  represented  the  company,  and,  repre- 
senting the  company,  the  plaintiff  had  a  right  to  rely  upon  the 
information,  and  he  had  a  right  to  believe  he  had  paid  for  a  ride 
to  the  Grand  Trunk  Junction."  And,  under  the  evidence  to  sup- 
port the  theorv  of  the  plaintiff's  declaration,  it  must  be  claimed^ 
as  the  circuit  ludge  chared,  and  as  plaintiff's  council  here  contend^ 
that  the  conauctor,  as  tne  agent  of  the  company,  contracted  in 
behalf  of  the  defendant  to  carry  the  plaintiff  to  Grand  Trunk 
Junction,  and  that  the  conductor  had  power  and  authority  to  make 
such  contract.  The  argument  is  made  that  the  conductor,  taking 
the  fare  as  he  did,  giving  the  plaintiff  no  information  that  the  fare 
so  paid  would  not  take  him  to  his  destination,  and  permitting  him 
to  enter  npon  the  last  stage  of  his  journey,  changing  into  tne  car 
to  be  switched  off,  without  giving  nim  even  a  hint  that  he  could 
ride  no  further  without  paying  local  fare  on  the  other  road,  bound 
the  company,  by  these  acts,  to  provide  the  plaintiff  passage  on  the 
Michigan  Central  to  the  junction,  and  estaolished  its  liability  for 
all  damages  occurring  to  the  plaintiff  by  reason  of  his  expulsion 
from  the  car  by  the  employees  of  the  Central.  As  heretofore 
shown  by  the  undisputed  evidence,  the  conductor  had  no  authority 
from  the  defendant  to  make  any  contract  for  passage  pn  the  line 
of  the  Michi^n  Central  road,  or  to  collect  any  fare  in  such  cases 
as  the  plaintilPs  beyond  Wayne  Junction.  Bfe  only  took  the  fare 
to  that  point.  He  did  not  tell  plaintiff  he  could  ride  any  f  iirther, 
but,  when  the  plaintiff  said  he  wanted  to  pay   to  Grand  Trunk 
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Junction,  told  him  the  fare  was  $3.10,  and  received  it  without  Bay- 
ing anytiiinff.  The  plaintiff  understood  he  had  paid  the  whole 
distance,  and  the  conauctor  did  not  undeceive  him.  But  even  if 
the  conductor  had  told  him  in  so  many  words  that  he  could  ride 
for  the  amount  paid  to  the  point  of  destination  stated  by  plaintiff, 
it  would  not  have  altered  the  case  if  the  conductor  had  no  author^ 
ity  to  make  such  an  agreement.  No  evidence  was  introduced 
showing  any  action  by  the  defendant  by  which  the  plaintiff  was 
induced  to  l)elieve  that  the  conductor  had  any  authority  to  collect 
fare  or  grant  rides  beyond  Wayne  Junction. 

The  case,  then,  must  rest  upon  the  general  principle  that  an 
agent,  to  bind  his  principal,  must  act  within  the  scope  of  his 
agency.  In  the  absence  oi  any  testimony  showing  that  the  defend- 
ant allowed  its  conductors  to  collect  fare  from  Bay  Citj  p,^^^^  ^^ 
and  other  points  to  Detroit,  or  to  places  between  Detroit  aoSS^mjiho? 
and  Wayne,  there  was  no  reason  for  holding  that  the  ductoe  to  bihi> 
conductor  in  this  case  could  bind  the  company  as  claimed  ^^^^' 
by  plaintiff's  counsel.  To  hold  this  would  be  equivalent  to  hold- 
ing that  the  conductor  might  have  collected  the  fare  to  New  York 
and  thereby  bound  the  detendant  to  f  urnidi  passage  over  its  con- 
necting lines  to  that  point.  There  being  no  express  authority 
conferred  upon  this  conductor  to  make  anpr  sucn  contract,  nor 
any  usage  or  facts  connected  with  his  position  from  which  such 
authority  can  be  implied,  the  plaintiff  cannot  base  a  claim  for  dam- 
ages upon  his  conduct  or  acts  in  this  case.  It  is  a  matter  within 
the  common  observation  and  knowledge  of  the  travelling  public 
that,  when  passage  is  sold  by  one  railroad  company  over  connect- 
ing roads  to  any  point,  tickets  are  issued  with  coupons,  consisting 
generally  of  as  many  parts  as  there  are  different  lines  of  road  to 
be  travelled  over,  and  that  conductors  only  take  fare^  with  or  with- 
out tickets,  upon  the  line  of  their  own  roads.  There  is  nothing  to 
show  that  plaintiff  was  not  aware  of  this  general  rule,  nor  that 
there  was  anything  in  the  manner  of  defendant's  conducting  its 
road  to  give  him  reason  to  believe  that  its  practice  was  otherwise. 
The  plaintiff  could  not  enlarge  the  scope  of  the  conductor's  agency 
or  increase  defendant's  liability,  because  of  the  belief  in  his  mind 
that  he  had  paid  the  conductor  to  Grand  Trunk  Junction,  when  in 
reality  he  had  only  paid  to  Wayne. 

The  record  clearly  shows  that  the  plaintiff,  under  his  own  state- 
ment, had  no  cause  of  action  against  the  defendant,  and  the  court 
should  have  so  informed  and  instructed  the  jury.  The  judgment 
is  reversed  and  a  new  trial  ordered,  with  costs. 

The  other  justices  concurred. 

Ejection  of  Patsens^ert  taking  Wrong  Train. — It  is  the  duty  of  a  passenger 
to  ascertain  that  the  train  he  enters  is  required,  by  the  rules  of  the  company, 
to  stop  at  the  station  for  which  he  talces  passage,  and  if  he  enters  a  train 
tliat  does  not  stop  at  such  station,  the  conductor  may  eject  him,  and  if  he 
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does  not  use  unnecessary  force  the  company  will  not  be  liable.  Chicago^ 
etc.,  R.  Co.  V.  BiU8(Ind.,  Nov.,  t885),  8  N.  £.  Reptr.  611,  citing  Chicago,  etc., 
R  Co.  «.  Randolph,  63  111.510;  Beauchamp «.  International, etc.,  Co.,  56  Tex.* 
289;  8.  c,  0  Am.  &  Bog.  R.  R.  Cas.  807;  Lake  Shore,  etc.,  R.  Co.  v.  Pierce, 
8  Am.  &  £ng.  R.  R.  Cas.  840;  Pittsburgh,  etc.,  Co.  v,  Nuzum,  50  Itid.  141; 
Ohio,  etc.,  R.  Co.  v,  Applewhite,  52  Ind.  540;  Ohio,  etc.,  Co.  v.  Uutton,  60 
Ind.  12;  Ohio,  etc.,  Co.  v.  Swarthout,  67  Ind.  567;  Indianapolis,  etc.,  Co.  «. 
Kennedy,  77  Ind.  507. 

The  plaintiff,  having  purchased,  at  Birmingham,  a  ticket  to  Hanceville, 
a  station  ten  miles  beyond  Blount  Springs,  by  mistake  entered  a  freight 
train  which,  by  the  regulations  of  the  railroad  company,  was  not  authorized 
to  carry  passengers  beyond  Blount  Springs;  and  being  informed  by  the  con- 
ductor, after  the  train  had  started,  that  he  was  on  the  wrong  train,  and 
could  not  be  carried  beyond  Blount  Springs,  he  declined  to  leave  the  train, 
as  the  conductor  offered  him  an  opportunity  to  do,  and  declared  that  he 
would  go  on;  and  having  surrendered  his  ticket,  which  the  conductor  there- 
upon cancelled,  he  travelled  to  Blount  Springs,  and  was  there  required  by 
the  conductor  to  leave  the  train.  Bieidj  that  these  facts  showed  no  wrong  on 
the  part  of  either  the  conductor  or  the  railroad  company;  though,  if  the  con- 
ductor had  taken  And  cancelled  the  ticket  on  presentation,  without  giving 
the  information  as  stated,  he  would  probably  have  been  guilty  of  a  tort. 
South  &  N.  Ala.  R.  Co.  v.  Huffman,  76  Ala.  492. 

Just  before  the  arrival  of  a  train  A  buys  a  ticket  to  B  station,  enters  the 
train,  and  is  told  by  the  conductor  that  it  did  not  stop  at  B;  A  asks  to  be 
put  off  at  R,  a  station  short  of  B,  where  the  train  had  to  stop;  but  the  con- 
ductor  tells  him  he  could  not  travel  on  that  train  on  that  ticket;  stops  the 
train  at  C  bridge,  which  was  short  of  R,  and  in  a  low  marsh,  and  in  the  af- 
ternoon, in  a  drizzling  rain  and  eastern  storm,  against  A^s  consent,  puts  off 
A,  who  was  then  sick,  and  had  to  walk  three  miles  'to  his  destination,  in 
consequence  of  which  exposure  and  fatigue  A  became  ill,  was  laid  up  two 
months,  and  lost  his  position,  with  his  salary  of  $600  a  year.  At  the  trial 
of  his  action  against  the  company  for  damages  the  jury  allows  him  |500. 
The  company  moves  to  set  asiae  the  verdict,  as  contrary  to  the  law  and  the 
evidence,  excessive  and  punitive.  The  court  below  overrules  the  motion, 
and  plaintiff  excepts.  On  error  Jidd  (1)  The  verdict  is  sustained  by  the  law 
and  warranted  by  the  evidence.  (2)  Plaintiff  was  not  only  entitled  under 
the  circumstances  to  damages  to  the  extent  of  the  actual  injury,  but  it  was 
a  proper  case  for  exetnplary  damages.  R.  F.  &  P.  R.  Co.  v.  Ashby,  79  Va. 
130,  citing  Frederick  f>.  The  Railroad,  5  Central  Law  Journal,  476;  see  also 
Bennett  v.  The  Railroad,  5  Hun,  599;  Downs  v.  The  Railroad,  86  Conn.  287; 
Shelton  v.  The  Railroad,  29  Ohio  St.  214. 

An  emigrant  to  America,  having  a  ticket  to  Galveston,  presented  it  to  a 
brakeman  on  appellant^s  train,  who  informed  him  that  he  was  on  the  right 
train.  After  going  a  few  hundred  yards  on  the  train  he  was  put  off  at  night 
by  the  conductor,  who  told  him  he  was  on  the  wrong  train,  and  in  trying  to 
walk  back  on  the  railway  track  fell  through  trestle-work  and  received  seri- 
ous damage,  for  which  he  sued  the  company.  Held,  that  under  the  circum- 
stances of  the  case,  which  are  more  fully  detailed  in  the  opinion,  it  was  not 
contributory  negligence  for  the  appellee  to  attempt  to  make  his  way  back  to 
the  depot  on  the  railway  track.  Houston  &  T.  C.  R  Co.  «.  Devainey,  68 
Tex.  172. 


INJUKY  TO  FA38£NG£fi— SNOW  ON  TRACK.  203 


Dixon 

Bbooklyh  Crrr  and  Nbwtown  R.  Co. 

(XWi  Neu>T<yrh,  170.) 

While  a  street  railroad  corporation  has  the  right  to  remove  snow  from 
its  tracks,  it  is  bound  to  exercise  reasonable  care  and  diligence  in  so  doing, 
and  if  it  negligently  causes  such  an  accumulation  upon  the  street  of  the 
snow  thus  removed  as  to  produce  an  obstruction  therein,  rendering  travel 
unsafe,  it  is  liable  for  injuries  caused  thereby. 

It  seems  the  same  duty  is  imposed  upon  them  as  is  incurred  by  every 
owner  of  property  adjoining  the  street  who  removes  snow  from  his  sidewalk 
to  the  street 

Whatever  obligations  may  be  imposed  upon  a  municipal  corporation  in  ex- 
ercising a  supervisory  care  over  its  streets,  and  in  preventing  and  removing 
obatructions,  this  does  not  relieve  the  owner  of  property  or  of  franchises 
from  liability  for  injuries  occasioned  by  them,  and  continued  by  reason  of 
their  negligence. 

It  is  the  duty  of  such  a  corporation,  so  far  as  practicable,  to  furnish  safe 
and  proper  access  to  its  cars. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  plaintiff's  evidence  was  to  the  effect  that  he  at- 
tempted to  enter,  by  the  rear  platform,  one  of  defendant's  cars,  which  was 
moving  slowly  along  the  street;  finding  the  platform  full,  he  passed  along  by 
the  side  of  the  car  to  reach  the  front  platform ;  there  was  a  ridge  of  snow,  about 
three  feet  high,  along  the  track,  thrown  up  by  defendant's  snow-plough  and 
sweepers^  sloping  toward  the  car,  and  so  nesr  it  as  to  leave  merely  room  for 
the  car  to  pass;  this  ridge  had  been  there  for  some  weeks,  and  had  become 
bard  and  slippery.  At  the  time  of  the  accident  it  was  covered  with  a  thin 
•coating  of  recently  fallen  snow.  In  passing  along  it,  plaintiff  slipped  and 
fell  under  the  wheels  of  the  car  and  was  injured.  Hdd  (Earl,  J.  dissent- 
ing), that  the  evidence  justified  the  submission  to  the  jury  of  the  question 
as  to  defendant's  negligence ;  also  as  to  contributory  negligence  on  the  part 
of  plaintiff. 

Defendant  ran  its  cars  for  a  portion  of  its  route  over  the  track  of  another 
railroad  company,  under  a  license,  by  which  the  licenser  was  bound  to  keep 
the  track  clear  from  snow.  Defendant  claimed  that  the  accident  occurrea 
upon  this  track.  HM^  that  conceding  this  to  be  so,  as  defendant  contrib- 
uted in  throwing  up  the  snow  bank,  it  was  its  duty  to  remove  it,  as  it  ren- 
dered the  access  to  its  cars  unsafe;  and  for  a  negligent  omission  to  perform 
this  duty  it  was  liable. 

Defendant  set  up  a  release  'executed  by  plaintiff  soon  after  the  injury ; 
there  was  testimony  showing  that  plaintiff,  at  the  time  he  signed  the  release, 
was  mentally  incompetent  to  appreciate  the  character  of  the  instrument. 
Mdd^  that  the  question  as  to  the  validity  of  the  release  was  properly  left  to 
the  jury. 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Oonrt  of  Brooklyn,  entered  upon  an  order  made  the  fourth  Mon- 
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day  of  January,  1883,  which  affirmed  a  judgment  i  n  favor  of 
plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Joshua  M.  Van  CoU  for  appellant. 

Nathaniel  G.  Moak  for  respondent. 

MiLLSB,  J. — This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  on  the  17th  of  Jan* 
uary,  1881,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant. 

The  plaintiff  sought  to  enter  a  car  upon  defendant's  road  by  way 
Facts.  of  tlie  i*ear  platform,  but,  finding  it  full,  he  passed 

along  by  the  side  of  the  car  in  order  to  reach  the  front  platform 
and  slipped  on  the  snow,  and  was  thrown  under  the  wheels  of  the 
car  ana  seriously  injured.  The  car  was  moving  slowly  at  the  time, 
and  at  the  place  where  he  slipped  there  was  a  ridge  of  snow  which 
the  evidence  tended  to  show  nad  been  thrown  up  by  the  defendant's 
snow-plough  and  sweepers,  about  three  feet  high,  three  feet  wide  at 
the  base,  and  one  foot  and  a  half  at  the  top,  sloping  toward  the  car, 
and  so  near  it  as  to  leave  merely  room  for  the  car  to  pass.  The  sur- 
face of  the  ridge  was  covered  with  a  thin  coating  of  recently  fallen 
snow,  which  made  it  difficult  to  perceive  that  underneath,  it  was 
hard  and  slippery,  the  snow  having  lain  there  for  some  weeks, 
much  longer  tnan  was  reasonably  sufficient  for  its  removal. 

The  first  question  which  arises  on  the  appeal  relates  to  the  right 
of  the  defendant  to  leave  the  snow  where  it  was  after  the  same  had 
been  removed  from  the  track,  and  it  claims  that  hav- 
wow  OM  siDsa  inor  lawfully  cleared  the  snow  from  the  tracks  and  ow- 
mg  no  duty  to  replace  it  upon  the  same  or  remove  it 
from  the  street,  the  plaintiff  should  have  been  nonsuited  on  the 
trial. 

The  conclusion  of  the  jury  that  the  ridge  of  snow  was  caused  by 
the  defendant's  ploughs  and  sweepei*s,  and  that  it  had  existed  for  a 
longer  peViod  of  time  than  was  reasonably  sufficent  for  its  removal, 
was  justified  by  the  evidence.  The  character  and  extent  of  the 
obstruction  and  the  propriety  of  its  removal,  as  well  as  the  time 
within  which  it  should  nave  been  removed,  were  proper  matters 
for  the  consideration  of  the  jury  in  determining  the  liability  of  the 
defendant.  There  would  seem  to  be  no  reasonable  ground  for 
claiming  that,  where  there  was  a  very  large  accumulation  of  snow 
alongside  of  the  tracks,  by  ]*eason  of  its  removal  from  the  same, 
which  accumulation  necessarily  might  be  the  cause  of  injury  to  per- 
sons who  sought  to  enter  the  cara,  and  it  \yas  allowed  to  remain  for 
a  long  period  of  time  to  the  inconvenience  of  passengers  travelling 
in  the  cars  and  causing  loss  of  life  or  limb,  the  company  would  not 
be  liable  for  the  damages  sustained  by  its  neglect  in  not  removing 
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the  snow.  While  the  railroad  company  would  have  the  right  to 
lemove  the  enow  from  its  tracks,  it  could  not  lawfully  cause  an  ob* 
stmction  which  would  interfere  with  the  safe  passing  and  repass- 
ing of  persons  travelling  upon  the  road. 

The  duty  imposed  upon  a  railroad  company  is  the  same  as  that 
which  is  incurred  by  every  owner  of  property  adjoining  a  street 
in  a'popnlous  citv.  Such  owner  is  bound  to  remove  the  snow 
from  the  sidewalk  to  the  street,  but  would  not  be  justified  in  per- 
mitting its  accumulation  to  so  large  an  extent  as  to  produce  injury 
to  those  who  might  have  occasion  to  use  the  street.  He  cannot 
negligently  cause  or  maintain  an  obstruction  or  a  nuisance  upon  or 
in  front  ox  his  own  premises  which  will  occasion  injury  to  passers- 
by,  without  being  liable  for  the  damage  sustained  thereby. 

The  same  rule  would  seem  to  be  applicable  to  street  railroads ; 
and,  while  they  are  permitted  to  enjoy  the  use  of  their  stubt  rj^ 
tracks,  they  must  take  care  that  tliey  create  no  obstruc-  lowSd"to  cb» 
tion  to  persons  passing  to  and  from  the  same.  They  are  *i7h.  °"'™''^ 
bound  to  exercise  reasonable  care  and  diligence  in  the  removal  ofsnow 
andice,  preventing  its  accumulation  during  the  winter  season,  and,if 
they  are  chargeable  with  negligence,  are  liable  for  the  consequences 
arising  from  the  same.  Whatever  obligations  may  be  imposed  up- 
on municipal  authorities  in  exercising  a  supervisory  care  over  streets 
within  their  jurisdiction  in  preventing  and  removing  obstructions, 
there  would  seem  to  be  no  reasonable  ground  for  claiming  that  the 
duties  thus  devolving  upon  them  relieve  the  owners  of  property  or 
franchises  from  liability  for  injuries  occasioned  by  obstrnctions 
which  are  created  or  continued  by  reason  of  their  negligence. 
The  cases  cited  by  the  appellant's  counsel  do  not  uphold  any  dif- 
ferent rule  of  law.  Whether  the  obstruction  be  in  the  nature  of  a 
private  or  public  nuisance,  and  as  such  might  be  abated,  is  not 
material,  and  does  not  affect  the  right  of  the  injured  party  to  main- 
tain an  action  for  damages  caused  thereby.  Defendant  runs  its 
ears  for  a  portion  of  its  route  on  the  track  of  the  Coney  Island  B. 
Co.  under  a  license. 

The  claim  that  the  Coney  Island  company  was  bound,  by  the 
conditions  of  its  license,  to  keep  its  tracks  clear  of  snow,  liabiutt  of 
and  that  defendant  was  not  cnargeable  with  any  neg-  oompamt. 
lect  of  duty  by  that  company  or  by  the  citv,  to  remove  the  snow 
from  the  side  of  the  street,  is  not  sustained.  It  is  at  least  ques- 
tionable as  a  matter  of  fact,  whether  the  accident  occurred  upon 
the  track  of  the  Coney  Island  road,  and  even  if  it  did,  the  defend- 
ant would  be  liable  if  its  agents  contributed  in  throwing  up  the 
snow  bank,  although  it  was  the  duty  of  the  Coney  Island  road  to 
remove  the  snow  from  this  portion  of  track.  If  the  ridge  of  snow 
where  the  accident  occurred  was  an  obstruction  in  the  street,  who- 
ever placed  it  there  and  allowed  it  to  remain  an  uni*easonable  length 
of  time  should  be  liable  for  any  injury  sustained  thereby.    As  it 
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was  the  duty  of  the  defendant  to  remove  this  snow,  it  is  no  answer 
to  the  claim  made  for  damages  caused  thereby,  to  say  that  snch 
duty  also  devolved  upon  another  party.  While  the  duty  imposed 
upon  local  authorities  or  parties  to  remove  temporary  obstructions 
from  the  streets  should  be  confined  within  reasonable  limits  and 
impossibilities  should  not  be  demanded,  there  is  no  great  hardship 
in  requiring  that  due  diligence  should  be  exercised  in  reference  to 
the  same,  and,  so  far  as  practicable,  a  safe  and  proper  access  should 
be  furnished  to  persons  who  travel  upon  the  cars  of  a  street  rail- 
road company.  In  the  case  considered,  the  question  whether  the 
defendant  had  been  vigilant  in  the  performance  of  its  duty  in  in- 
suring the  safety  and  protection  of  its  passengei*8,  and  had  exercised 
proper  care  and  caution,  was  one  of  fact  entirely  for  the  considera- 
tion of  the  jury ;  and  it  cannot,  we  think,  be  said  that  as  matter  of 
law  the  conclusion  at  which  they  arrived  in  this  respect  was  erro-^ 
neons,  or  that  the  court  erred  in  refusing  the  motion  made  for  a 
nonsuit  upon  the  ground  alreadv  stated. 

It  is  also  insisted  that  the  plaintiff  was  chargeable  with  negli- 
gence  contributing  to  the  injury,  and  that  upon  this  ground  no 
action  could  be  maintained.  This  question  was  one  of 
HTCuoBHCBOF  fact  lor  tho  consideration  of  the  ]ury  m  view  of  the 
whole  evidence  presented  upon  the  trial ;  and  it  can* 
not  be  insisted,  we  think,  that  as  a  matter  of  law  the  testimony  up- 
on the  trial  showed  that  the  plaintiff  was  chargeable  with  contribu- 
tory negligence.  It  is  by  no  means  clear  that  the  plaintiff  knew 
precisely  tne  situation  of  the  street,  and  also  that  the  snow  was 
piled  up,  as  the  evidence  showed  it  was,  at  the  place  where  the  ac^ 
cident  occurred.  He  was  under  no  legal  obligation  to  know  this 
fact,  and  unless  he  did  so,  was  justified  in  assuming  that  he  was 
safe  in  passing  over  the  snow  as  he  did.  Having  no  knowledge  on 
the  subject,  he  had  the  right  to  assume  that  the  track  was  free  from 
obstruction  at  that  place.  The  testimony  shows  that  the  car  was 
moving  very  slowly,  the  horses  being  on  a  walk,  and  under  the 
circumstances  it  was  not  negWsence  per  se  for  the  plaintiff  to  leave 
the  sidewalk,  as  he  did,  with  the  intention  of  getting  on  the  car. 
Nor  was  it  negligence  of  itself,  as  a  matter  of  law,  in  his  leaving 
the  rear  platform,  if  it  was  full,  and  attempting  to  reach  the  front 
platform,  where  people  were  allowed  to  ride.  Nor  was  it  negli- 
gence to  ride  on  the  front  platform,  or  to  attempt  to  get  on  a 
street  car  while  moving  slowly,  as  was  the  case  here.  In  view  of 
all  the  facts,  the  question  as  to  the  plaintiff's  contributory  negli- 
gence was  peculiarly  one  for  the  consideration  of  the  jury,  and  al- 
though there  was  some  little  contradiction  in  the  evidence,  it  can- 
not be  said  that  the  verdict  was  unauthorized  or  should  be  set  aside 
on  that  ground. 

Defendant  set  up  a  release  executed  by  plaintiff  of  all  claims  for 
damages.    The  question  as  to  the  validity  or  legality  of  the  release 
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was  also  for  the  consideration  of  the  jnry.  There  was  testimony 
showing  that  at  the  time  of  its  execution  the  plaintiff  was  in  a  con- 
dition of  mind  that  rendered  him  incompetent  to  appreciate  the 
character  of  the  instrument  which  he  executed,  and,  under  the  cir- 
cumstances, it  was  for  the  jury  to  determine  whether  it  was  his 
free  act»  done  with  full  knowledge  at  the  time  of  the  facts,  and 
with  a  full  appreciation  of  what  he  was  doing.  This  subject,  how- 
ever, is  fully  considered  in  the  opinion  of  the  General  Term,  and 
needs  no  further  comment. 

The  judgment  should  be  affirmed. 

BuoEB,  Ch.  J.,  Andrews  audDANFOBTH,  J  J.,  concur;  Rafallo, 
Earl  and  Finch,  JJ.,  dissent. 

Judgment  affirmed. 

Liability  of  Street  Railway  Company  for  Imperfect  Removal  of  Snow  and 
Ice  from  their  Trades. — The  power  of  making  regulatioDs  providing  for  the 
removal  of  snow  from  the  tracks  of  street  railways  is  in  Massachusetts  given 
by  law  exclusively  to  the  mayor  and  aldermen  of  the  cities,  and  the  selectmen 
of  the  towns  in  which  such  tracks  are  located;  and  in  the  exercise  of  this 
power  they  may  prohibit  the  removal  of  snow  by  the  railway  company  at  any 
and  all  times  and  places,  when,  in  their  judgment,  the  public  interest  involved 
may  require  it.    Union  K  Co.  e.  Cambridge,  11  Allen  ^Mass.),  287. 

Where  a  street  railway  company  agreed  to  hold  a  city  harmless  from  all 
damages  arising  from  the  neglect  of  the  company  to  keep  certain  portions 
of  the  street  in  repair,  and  an  action  was  brougnt  against  the  city  for  dam- 
ages arising  from  the  neslect  of  the  company  to  keep  such  portion  of  the 
streets  clear  of  snow,  and  in  such  suit  the  city  notified  the  railway  company 
to  appear  and  defend,  hddj  that  the  railway  company  was  liable  for  the 
amount  recovered  against  the  city  in  such  action.  Mayor,  etc.,  v,  Troy  & 
Lansingburgh  K  Co.,  8  Lansing  (N.  T.),  270. 

An  injunction  lies  at  the  suit  of  an  abutting  house-owner  to  enjoin  a  street 
railroad  company  from  leaving  the  snow  which  it  removes  from  its  tracks 
heaped  up  between  them  and  plaintifTs  premises,  for  a  longer  period  than 
reasonably  requisite  for  taking  it  away.  Prime  e.  Twenty-thira  Street  R. 
Co.,  1  Abb.  N.  C.  68. 

For  further  information  conceminff  this  subject,  see  opinion  of  Robin- 
son, J.,  in  the  case  of  Johnston  e.  Christopher  &  Tenth  Street  R.  Co.,  1  Abb. 
N.  C.  75.  See  also  Piquegno  e.  Chicago,  etc.,  R.  Co.,  12  Am.  &  £ng.  R.  R. 
Cas.  210;  Burlington,  etc.,  R.  Co.  v,  Dowell,  16  Am.  &  Eng.  R.  R.  Cas.  158; 
Crowley  e.  Burlington,  etc.,  R.  Co.,  18  lb.  56;  Bowen  e.  Detroit  City  R.  Co., 
19  lb.  181 ;  Pittsburgh,  etc,  R  Co.  e.  Staley,  19  lb.  881. 


/ 


208  BIDDLEV.  HESTONVILLE,  ETC.,  B,  00. 


BiDDLK  ei  UX. 

V. 

Hestonvillb,  Mantua  and  Faibmount  Passbngeb  S.  Go» 

(Advance  Oai6y  Penmyhania,    May  8,  1886.) 

A  child  riding  upon  the  platform  of  a  railroad  car  without  payment  of 
fare  is  a  trespasser;  but  this  fact  will  not  exempt  the  company  from  pay- 
ment of  damages  if  its  driver  ejects  him  in  a  manner  which  endangers  life  or 
limb;  as  here,  by  compelling  him  to  jump  backward  from  the  platfonn 
while  the  car  was  in  motion. 

Ebbob  to  the  Common  Pleas  Ifo.  3  of  Philadelphia  Cotmtj,  to 
review  a  judgment  of  nonsuit  in  an  action  to  recover  damages  for 
personal  injuries  resulting  in  death.    Eeversed. 

PlaintifPs  son,  a  boy  about  twelve  jears  old,  with  two  friends^ 
was  on  his  way  home  alon^  a  street  in  the  city  of  Philadelphia, 
when  he  saw  a  car  belonging  to  the  defendant  street  car  com- 
pany in  charge  of  another  boy  about  his  age.  The  boys  got  upon 
the  front  platform  of  the  car,  with  the  boy  driving,  to  take  a  ride. 
They  paid  no  fare. 

Tne  regular  driver  of  the  car  was  inside  of  it  When  he  saw  the 
boys  he  ordered  them  once  or  twice  to  get  oflF.  They  did  not  obey. 
Tlie  driver  then  came  out  of  the  car  and  told  the  boys  to  get  on. 
The  boy  who  was  driving  told  them  to  wait  until  he  stopped  the 
<»r,  and  commenced  to  tighten  the  brake.  The  driver,  however, 
released  the  brake,  thus  causing  the  speed  of  the  car  to  increase 
with  a  jerk,  just  as  plaintifPs  son  jumped  backward  off  the  car  at 
the  command  of  the  driver.  The  boy  was  thrown  under  the 
wheels  of  the  car  and  killed.  This  action  was  brought  to  recover 
damages  for  his  death. 

A  nonsuit  having  been  entered  in  the  court  below,  plainti£b 
brought  error. 

George  H.  Earle^  Jr.^  P.  F.  Dever^  and  Richard  P.  White  for 
plaintiffs  in  error. 

Samuel  Ouatine  Thompson  for  defendant  in  error. 

Gordon,  J. — ^That  the  defendant's  driver  or  conductor  was 
grossly  negligent  in  compelling  a  child  of  twelve  years  of  age  to 
driv«b'8  KBou-  jiirap — and  tnat  backwards — from  thej>latfonn  of  a* 
OBHCB.I  moving  car,  no  one  can  well  deny.     Even  the  boy 

Salnack  knew  better  than  that,  and  did  what  he  could  to  prevent 
the  accident. 

To  discuss,  therefore,  evidence  which  throughout  shows  a  reck- 
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less  carelessness  of  which  no  raan  of  ordinary  discretion  ought  to 
have  been  gniltj,  would  be  to  no  purpose ;  hence  we  may  regard 
the  case  as  fully  disposed  of  when  we  have  made  a  brief  statement 
of  the  law  which  ought  to  have  governed  the  court  below.  It  was 
a  mistake  to  hold  that  because  ine  child  was  a  trespasser  it  could 
therefore  be  ejected  in  a  manner  which  endangered  its  life  or 
limbs. 

In  the  case  of  Pennsylvania  Co.  v.  Toomey,  91  Pa.  St.  256,  we 
held,  per  Mr.  Justice  Mercur,  that  such  a  disposition  of  a  trespass- 
ing adult  could  not  be  allowed ;  and  that  ordinary  care  must  be 
used  to  avoid  injury,  even  to  a  trespasser,  is  fully  established  by 
the  cases  of  Pennsylvania  R.  Oo.  v,  Lewis,  29  r.  F.  S.  33 ;  Hy- 
draulic Works  Co.  V.  Orr,  2  Norris,  332 ;  and  Philadelphia,  etc., 
R  Oo.  V.  Hummell,  8  Wright,  375. 

Moreover,  we  have  two  cases,  which,  in  point,  rule  the  contention 
in  hand ;  they  are  Pittsburgh,  etc.,  Pass.  K.  Co.  v.  Caldwell,  24  P. 
F.  S.  421,  and  Pittsburgh,  etc.,  R.  Co.  v.  Donahue,  20  P.  F.  S.  119. 

In  the  first  place,  a  child  had  been  permitted  by  the  driver  to 
ride  upon  the  front  platform  from  which,  without  his  knowledge, 
it  attempted  to  leave  the  car  while  in  motion,  and  was  umiusxoK  of 
injured.  In  the  second  the  child  was  pushed  or  knocked  StcautSST 
from  the  platform  bprthe  driver.  And  in  each  case  the  ^®^""- 
company  was  held  liable  for  the  resulting  injuries.  Both  children 
here  mentioned  were  trespassers ;  for  although,  in  the  first  case, 
the  child  was  on  the  car  h^  invitation  of  the  driver,  yet,  as  he  had 
.BO  authority  to  give  such  mvitation,  according  to  the  case  of  Dufi 
V.  Alleghany  Valley  R.  Co.,  10  Norris,  458,  it  was  but  a  trespasser. 

It  is  very  true,  as  was  held  in  Hestonville  Pass.  E.  Co.  v.  Cou- 
ncil, 7  Norris,  622,  and  Philadelphia,  etc.,  R.  Co.  v.  Hummell, 
extra  precautions  are  not  required  in  anticipation  of  the  intrusions 
of  trespassers,  even  though  they  be  children ;  but  when  they  do 
fio  intrude  and  are  known  to  be  in  an  improper  place,  they  must 
not  be  so  wholly  neglected  as  to  endanger  their  lives  or  limbs. 
Any  other  doctrine  would  so  illy  accord  with  Christian  civilization 
as  to  render  its  maintenance  impossible. 

It  follows  from  what  we  have  said  that  the  court  below,  instead 
of  ordering  a  peremptory  nonsuit^  ought  to  have  sent  the  case  to 
the  jury. 

Tne  judgment  is  reversed  and  a  new  venire  ordered. 
26  A.  &  £.  R  CaB.-14 
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COKNSB 
V. 

OmzENB'  Stbbet  K.  Co. 

(Advance  OasBy  Indiana,    January  26,  1886.) 

It  is  the  province  of  the  jury  to  find  the  facts  only  in  a  special  Terdict,  and 
not  to  draw  inferences  or  conclusions  of  law.  * 

Where  the  facts  are  found  by  the  jury  in  a  special  verdict,  it  is  a  question 
of  law  for  the  court  to  determine  whether  they  make  a  case  of  negligence  or 
not. 

Where,  in  an  action  asainst  a  street  car  company  to  recover  damages  for 
an  injury  caused  by  negligence,  it  appears  that  the  plaintiff  signalled  the 
driver  that  he  wanted  to  take  passage,  and  that  the  driver,  having  '*  slowed 
up''  in  a  manner  to  invite  him  to  ^et  on;  caused  the  car  to  be  started  sud- 
denly and  *' jerked  '*  forward  as  tne  plaintiff  was  attempting  to  board  it^ 
thus  causing  the  injury,  the  plfdntiff  is  entitled  to  recover. 

Appeal  from  Marion  superior  court. 

Hitter  dk  Sitter  for  appellant. 

ff.  G.  Allen  and  JFera.  Wmter  for  appellee. 

MrroHELL,  J. — ^TluB  was  a  suit  brought  by  John  B.  Conner 
affainst  the  street  railway  company  to  recover  damages  for  pei-son* 
al  injuries  snstained  by  him  on  account  of  alleged  negliscence  on 
FACTt.  ,  the  part  of  the  railway  company.  The  appellant  had 
judgment  upon  a  special  verdict  at  special  term.  This  was  reversed 
on  appeal  to  the  general  term,  and  the  record  is  now  here,  with  an 
assififnment  that  the  general  term  erred  in  reversing  the  judgment 
of  the  special  term. 

The  questions  for  decision  arise  on  the  special  verdict  returned 
by  the  jury.  Summarized,  the  material  facts  returned  were  that 
the  railway  company,  on  the  seventh  day  of  May,  1883,  owned 
and  operated  a  street  railway,  for  the  carriage  of  passengers,  over 
certain  streets  in  the  city  of  Indianapolis ;  that  on  the  day  men- 
tioned three  of  the  defendant's  cars,  by  reason  of  a  mule  attached 
to  one  of  them  having  balked,  had  become  "  bunched,"  or  collect- 
ed together,  at  a  point  on  its  line,  so  that  they  had  lost  their  proper 
time  or  interval.  An  oflScer  of  the  company  who  was  upon  the 
first  car  directed  that  it,  and  the  car  succeeding  it,  should  be  driven 
rapidly,  without  stopping  to  receive  passengers,  so  as  so  regain 
their  proper  distance  from  each  other,  and  that  the  third  or  rear 
car  should  receive  such  passengers  as  should  present  themselves. 
Pursuant  to  direction  the  three  cars  started  down  College  avenue. 
Two  of  them  were  driven  in  a  fast  trot.    The  first  car  passed  the 
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point  where  the  plaintiff  was  standing,  withoat  slacking  its  speed. 
When  the  second,  as  we  infer  from  the  finding,  approachea  the 
footway  at  the  crossing  where  the  plaintiff  was  standing,  that  being 
the  nsnal  place  for  receiving  passengers,  the  plaintiff,  as  the  find- 
ing recites,  ^^gave  notice  to  the  agent,  an  employee  in  charge  of 
said  car,  that  he  desired  to  take  passage  therein  as  passenger ;" 
that  the  car  was  one  of  the  regular  vehicles  for  the  carriage  of  pas- 
sengers ;  and  that  there  was  room  in  the  car  so  that  he  could  have 
been  carried  without  inconvenience  to  himself,  the  defendant,  or 
to  other  passengers  therein.  It  is  then  found  tliat  the  plaintiff  was 
not  instructed  by  an  officer  or  agent  of  the  defendant  to  set  upon 
said  car ;  that  as  the  car  came  up  to  where  plaintiff  stood,  its  speed 
was  slackened  from  a  rapid  trot  to  a  walk,  and  when  the  rear  step 
came  about  over  the  walk  it  was  moving  slowly ;  that  it  was  the 
defendant's  custom  to  slacken  the  speed  of  its  cars  to  let  men  pas- 
sengers on  or  off  while  in  motion,  as  the  plaintiff  well  knew ;  tliat 
the  plaintiff  attempted  to  ent^r  the  car  by  the  rear  door,  and 
stepped  one  foot  on  the  step,  and  partially  took  hold  of  the  iron 
railing  with  one  hand,  when  the  driver  struck  the  mules  with  his 
whip,  suddenly  increasing  the  speed  of  the  car,  which  caused 
plaintiff  to  be  violently  thrown  to  the  ground,  from  which  he  sus- 
tained severe  injuries  and  bruises.  The  conclusion  of  the  finding 
of  what  purports  to  be  the  facts  is  as  follows : 

(12)  "  That  the  conduct  of  plaintiff  on  the  occasion  of  the  in- 
juiT  was  ordinarily  prudent  ana  cautious,  under  the  circumstances, 
and  that  he  did  not  wholly  contribute  to  said  injury  by  any  fault 
or  negligence  on  his  part,  but  that  said  injury  was  caused  mostly 
by  the  agent  of  the  defendant,  driver  of  said  car." 

In  determining  the  legal  value  and  quality  of  the  facts  found, 
the  paragraph  above  set  out  is  not  to  be  regarded  as  a  ^^wSukShI 
findmg  of  facts.  It  contains  nothing  more  than  infer-  ^^^  ^^™" 
ences  or  conclusions  drawn  by  the  jury  upon  the  precedent  facts, 
and  upon  them  it  was  not  the  province  of  the  jury,  in  their  special 
verdict,  either  to  express  opinions  or  draw  conclusions.  In  fram- 
ing and  returning  a  special  verdict,  the  whole  duty  of  the  jury  is 
discharged  when  they  have  found  and  set  forth,  in  an  orderly  and 
intelligible  manner,  all  the  principal  facts  which  which  were  proven 
within  the  issues  submitted  to  them.  Bailroad  v.  Spencer,  98  Ind. 
186  ;  Railway  v.  Bush,  101  Ind.  582.  A  special  verdict  is  that  by 
which  the  jury  finds  the  facts  only,  leaving  judgment  thereon  to 
the  court.  Section  545,  Rev.  St.  1881.  When,  upon  an  issue  in- 
volving negligence,  the  principal  or  ultimate  facts  are  determined 
by  the  jury,  it  then  becomes  tne  function  of  the  court  to  decide  as 
a  question  of  law,  upon  the  facts  found,  whether  or  not  the  party 
to  whom  negligence  is  imputed  was  negligent.  A  civil  case  can- 
not be  conceived  of,  in  which  it  is  the  province  of  the  jury,  by 
special  verdict,  to  determine  the  facts,  and  also  to  draw  inferences 
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in  the  nature  of  legal  conclusions  upon  the  facte  found.  When 
the  jury  find  and  return  facts  in  a  special  verdict,  it  must  then  be 
considered  tliat  the  facts  in  that  case  are  no  lon^r  in  dispute. 
Thej  are  ascertained  and  settled  by  the  special  verdict  Unless  it 
can  be  maintained  that  the  inference  or  conclusion  which  may  be 
drawn  from  all  the  ascertained  and  undisputed  facts  is  also  a  fact, 
it  must  follow  that  it  is  not  the  province  of  the  jury  to  draw  infer« 
ences  or  state  conclusions.  It  is  settled,  by  decisions  so  numerous 
that  we  need  not  cite  the  cases,  that  where  the  facts  are  undisputed 
pbothicb  of  i^  i^  the  province  of  the  court  to  settle  the  question  of 
SSu-  negligence  as  a  question  of  law.  This  must  be  so  ifi  the 
nature  of  things.  If  it  is  otherwise,  there  is  a  class  of 
cases  in  which,  upon  the  undisputed  facts,  the  court  is  incapable  of 
reaching  a  conclusion,  or  of  determining  whether  such  facts  con- 
stitute negligence  or  not.  As,  in  cases  where  the  question  is 
whether,  upon  an  ascertained  state  of  facts,  the  conclusion  of  fraud, 
conversion  of  goods,  payment,  or  probable  cause  for  the  institution 
of  a  suit  may  be  drawn,  so,  where  the  question  is  whether  negli- 
gence has  intervened,  where  the  facts  are  ascertained  by  the  in- 
strumentality selected  for  that  purpose,  the  court  must  determine 
whether  in  law  negligence  can  be  predicated  upon  the  facts  as  as- 
certained. Louisville,  N.  A.  &  C.  R.  v,  Balch  (present  term). 
Concede  ^hat  in  some  sense  negligence  is,  as  it  is  sometimes  said 
to  be,  a  mixed  question  of  law  and  fact,  it  cannot  be  so  after  the 
facts  are  ascertained.  In  cases  involving  negligence,  as  in  all  other 
civil  cases,  a  point  must  be  reached  at  some  time  when  the  facts 
and  the  law  are  to  be  considered  as  separate  and  distinct ;  when  the 
litigants  have  the  right  to  invoke  the  judgment  of  the  court,  and 
require  it  to  determine  whether,  upon  the  facts  as  theyare  agreed 
to  be,  the  law  declares  that  negligence  intervened.  Such  a  point, 
we  think,  is  arrived  at  when  the  jury  had  agreed  upon  and  re- 
turned to  the  court  in  a  special  verdict  the  principal  contested 
fact-8  in  issue.  Without  entering  further  upon  ground  which  has 
often  before  been  debated  over,  we  are  not  wilhng  to  admit  that 
a  case  can  arise  in  which  the  court  must  stand  mute  in  the  presence 
of  undisputed  facts,  without  authority  to  declare  the  law. 

Eliminating  the  unauthorized  conclusions  drawn  by  the  jury, 
we  proceed  to  the  consideration  of  the  facts  properly  returned  in 
the  special  verdict.  Upon  the  facts  so  returned,  we 
HBLDouiLTTOF  tliiuk  It  clcarly  appears  that  the  defendant  was  guilty 
nouQBMCB.  ^j  negligence,  and  that-  the  plaintijff  was  without  con- 
tributory fault.  While  the  plaintiff  stood  upon  the  crossing  at 
the  usual  place  where  passengera  were  taken  up,  one  car  passed 
rapidly,  without  slacking  its  speed.  Seeing  the  next  approach  at 
a  rapid  trot,  he  gave  notice  to  the  person  in  charge  that  be  desired 
to  be  taken  up.  The  speed  of  the  car  was  slackened,  so  that  when 
the  rear  end  came  opposite  the  crossing  it  was  moving  slowly.    It 
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cannot  be  assamed  that  the  plaintiff  liad  infoniiation  that  the  ap» 
preaching  car,  one  of  the  regular  vehicles  on  the  line,  was  not  to 
take  passengers.  Being  at  the  usual  place  where  passengers  were 
taken  op,  and  having  given  notice  to  the  person  in  charge  of  the 
car  that  lie  desired  to  be  taken  up,  it  was  the  plain  duty  of  the 
driver  or  person  in  charge  either  to  afford  him  reasonable  opportn* 
nity  to  enter  the  car,  or  to  notify  the  plaintiff,  either  by  continn* 
in^  tlie  rapid  pace  or  in  some  other  way,  that  he  wonld  not  be 
taken.  Instead  of  giving  any  sign  that  he  woald  not  be  taken,  the 
speed  of  the  car  was  slackened,  so  that  it  was  moving  slowly  when 
he  attempted  to  get  on.  Having  received  a  signal,  and  slowed  op 
in  a  manner  to  invite  the  plaintiff  to  get  on,  it  was  a  clear  act  of 
negligence  in  the  driver  or  pei'son  in  charge  not  to  observe  the 
plaintiff,  if  he  did  not  observe  him,  and,  while  he  was  getting  on 
the  car  in  a  manner  in  which  the  defendant  generally  received 
snch  passengers,  to  cause  the  car  to  be  '^  jerked  "  forward,  as  .the 
jaiT  found. 

Having  given  notice  of  his  desire  to  be  taken  on  board  the 
car,  and  its  speed  having  been  slackened,  so  that  it  was  apparently 
safe  under  ordinary  circumstances,  it  was  not  negligence  in  the  plain- 
tiff to  attempt  to  get  on  while  the  car  was  so  in  motion.  He  had 
a  right  to  rely  upon  the  watchfulness  and  care  which  it  was  the 
duty  of  the  driver  to  bestow  towards  peraons  about  to  take  passage^ 
under  the  circumstances,  and  was  not  bound  to  anticipate  that  me 
car  which  he  was  getting  upon  might  be  "jerked  ^'  forward  by  an 
act  of  the  driver  so  as  to  put  him  in  danger.  Chicago  City  B.  Co. 
t;.  Munford,  97  111.  560.  The  rules  applicable  to  persons  getting 
on  and  off  cars  operated  by  steam  are  not  to  be  applied  in  all  their 
rigor  to  street  railways  operated  by  horse-power.  A  person  having' 
the  free  use  of  his  faculties  and  limbs,  and  having  proper  notice 
of  his  desire  to  be  taken  up,  the  car  having  slackened  up  in  the 
usual  manner,  it  is  not  negligence  for  him  to  attempt  to  get  on 
while  it  is  moving  slowly.  Mui*phy  v.  Union  R.,  118  Mass. 
228 ;  Wyatt  v.  Street  R,  55  Mo.  485  ;  Thomp.  Carr.  443,  444. 

The  judgment  of  the  general  term  is  reversed,  with  costs. 

a 

Special  Verdicts — Facts,  and  not  Evidence! — ''It  is  of  the  very  essence  of 
a  special  verdict  that  the  jury  should  find  the  facts,  on  which  the  court  is  to 
pronounce  judgment  according  to  law."  Wallin^ford  e.  Dunlap,  2  Harris 
(Pa.),  88.  So  by  an  established  author  it  is  said  tnat  the  verdict  must  con* 
tain  a  statement  of  ''all  the  facts  of  the  case  as  disclosed  upon  the  evidence 
before  them."  Stephen  on  PL  91.  "A  special  verdict  must  find  the  facts, 
and  not  merely  the  evidence  of  facts."  8  Bouvier,  Inst.,  sec.  8260;  Qraham 
9.  Bayne,  18  How.  62;  Burr  e.  Des  Moines  Co.,  1  Wall.  99;  Pennock  v.  Dia- 
logue, 2  Pet.  1;  United  States  e.Eliason,  16  Pet.  800;  United  States  e.  King, 
7  How.  844;  Bond  v.  Brown,  12  How.  256;  Weems  v.  George,  13  How.  190; 
Arthur  v.  Hart,  17  How.  7;  Ford  v.  United  States,  19  Ct.  of  CI.  596;  Ross 
V.  United  States,  12  Ct.  of  CI.  565;  Lee  e.  Campbell,  4  Port.  (Ala.)  198. 
And  if  it  merely  finds  the  evidence  without  finding  the  facts  involved  in  the 
issue,  it  will  be  erroneous.    Blake  e.  Davis,  20  Ohio,  281 ;  Suydam  e.  William- 
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son,  20  How.  482;  Yinceat  «.  Morrison,  Breeze  (III.))  2^7.  And  this  is  tme 
even  though  the  particular  evidence  set  out  is  written  evidence.  Blanks  «. 
Foushee,  4  Munf.  61;  Henderson  v.  Allen,  1  H.  &  M.  285;  Brown  v,  Ualston, 
4  Rand.  504;  State  «.  Watts,  10  Ind.  869. 

In  one  case  it  is  said  that  *  it  thus  appears  that  the  facts  involved  in  the 
finding  of  a  special  verdict  are  divided  into  two  classes — evidentiary  facta 
and  inferential  facts;  that  it  is  the  duty  of  the  jury  to  consider  the  eviden- 
tiary facts  and  inferential  facts;  that  it  is  the  duty  of  the  jury  to  consider 
the  evidentiary  facts,  but  to  find  the  inferential  facts;  and  if  the  special  ver- 
dict shows  upon  its  face  that  the  jury  found  the  evidentiary  but  not  the  in- 
ferential facts,,  the  verdict  is  ill,  because  it  shows  that  the  jury  ought  to  have 
found  other  facts,  viz.,  the  inferential.^^ 

Difficulty  of  determining  Sufficiency! — We  cannot  do  better  under  this 
head  than  quote  the  able  opinion  of  Judg^  Kott,  of  the  Court  of  Claims,  as 
illastrative  of  the  uncertainty  of  a  special  verdict. 

^'*  It  has  often  been  decided  by  this  court  that  the  jury  should  not  find  the 
evidence,  but  the  facts;  by  which  is  meant  the  inferential  facts.*'  Locke  v. 
Merchants*  Nat.  Bank,  66  Ind.  862. 

**  Though  easilv  defined  to  be  a  statement  of  facts  free  from  evidence  on 
the  one  hand,  ana  from  argument  or  conclusions  of  law  on  the  other  (2  Roll. 
Abs.,  693  S.  &  T.),  the  practical  application  of  these  conditions  frequently 
requires  the  same  precise  intellectual  analysis  of  a  case  that  was  formerly  re- 
quired of  special  pleading.  In  an  early  case  the  jury  find  of  a  farmer  that, 
in  addition  to  his  occupation  of  farming,  'he  likewise  bought  of  other  persons 
ffreat  quantities  of  potatoes  with  intention  to  sell  for  gain,  which  he  publicly 
did  in  several  markets,  and  that  if  this  makes  him  a  trader  he  committed  an 
act  of  bankruptcy.*  The  judges  are  divided  on  the  sufficiency  of  this  verdict, 
some  thinking  that  it  ^iresents  the  legal  question  involved,  others  holding 
that  the  verdict  must  set  out  the  quantity  in  which  he  traded,  so  that  the 
court  can  judge  by  the  extent  as  to  whether  he  was  a  trader  within  the  in- 
tent of  a  bankrupt  act.  Mayor  v.  Archer,  Strange,  R.  518.  In  a  modern  case 
the  finding  is  that  a  builder  did  not  construct  a  house  in  the  manner  pre- 
scribed by  his  contract,  but  that  the  defendant  Hook  possession*  'without 
objection  at  the  time,  and  appropriated  the  same  to  his  own  use.'  Here  it  is 
plain  that  every  fact  directly  'established  by  the  evidence,' and  'not  the 
evidence  establishing  them,'  is  set  forth  in  the  verdict;  yet  two  very  able 
judges  concur  in  holding  the  finding  bad,  because  it  is  not  found  whether 
performance  of  the  condition  was  waived  by  the  defendant.  Justices  Harris 
and  Comstock  in  Smith  v,  Brady,  17  N.  T.  178.  So  where  a  verdict  sets 
forth  facts  simply  which  imply  an  executor's  assent  to  the  vesting  of  a 
legacy,  we  find  that  Chief  Justice  Marshall  holds  that  'although  m  the 
opinion  of  the  court  there  was  sufficient  evidence  in  the  special  verdict  from 
which  the  jury  might  have  found  the  fact,  yet  they  have  not  found  it,  and. 
the  court  could  not  intend  it.'  Barnes  «.  Williams,  11  Wheat.  R.  415.  In 
most  cases  '  reasonable  time  *  is  a  question  of  law,  yet  where  a  special  verdict 
finds  the  specific  time,  and  nothing  more.  Chief  Justice  Marshall  holds  it  to 
be  fatally  aefective."    Chesapeake  Ins.  Co.  «.  Starke,  6  C.  &  R.  268. 

Cases,  too,  are  to  be  found  which  are  directly  opposed  to  each  other, 
though  the  different  courts  are  applying  the  same  rule,  and  professing  to  be 
guided  by  the  same  principles.  In  \he  English  case  of  Monkhouse  o.  Uay 
(8  Price,  R.  256),  the  verdict  sets  forth  that  a  bankrupt  had  possession  of  a 
ship,  aud  appointed  the  captain  and  exercised  all  acts  of  ownership,  but  fails 
to  find  that  lie  was  the  apparent  owner.  The  Excheqiier  Chamber,  per 
Chief  Justice  Dallas,  holds  that  "sufficient  facts  are  stated  on  this  record  to 
refer  to  the  court  tiie  consideration  of  the  question  of  law,  whether  the  trader 
had  such  apparent  ownership  as  comes  within  the  mischief  intended  to  be 
remedied  by  the  statute."    In  the  American  case  of  Henderson  v.  Allen  (1 
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Hen.  &  Man.  R  285)  the  verdict  sets  forth  that  the  defendant  brought  the 
plaiotiffs  as  slaves  into  Yirsinia,  and  that  he  detained  them  there  nine 
months,  when  he  was  forbidden  by  an  order  of  court  to  remove  them,  and 
they  there  remained  in  the  defendants  possession  in  Virginia  seven  months 
more,  but  fails  to  find  that  they  were  detained  in  the  State  twelve  months 
by  compulsion  of  the  defendant,  which  would  have  rendered  them  free. 
The  Court  of  Appeals  holds  this  verdict  **  uncertain  and  insufficient,'*  as 
setting  forth  the  evidence  and  not  the  fact,  though  manifestly  the  only  ques- 
tion of  law  was  whether  the  detention  by  the  defendant  under  the  order  of 
u  court  should  be  deemed  involuntary  and  not  compulsion  on  the  part  of  the 
defendant. 

Conversely,  if  the  jury  in  some  of  these  cases  had  omitted  from  their  ver- 
dict what  the  courts  call  evidence,  and  had  contented  themselves  with  finding 
nothing  more  than  the  ultimate  fact,  for  the  omission  of  which  their  verdicts 
were  held  bad,  it  is  manifest  that  no  question  whatever  would  have  been 
presented  by  the  verdict  for  the  court  to  pass  upon,  and  the  jury  would  in 
effect  have  determined  the  law  as  well  as  the  fact.  If,  for  instance,  in  the 
case  first  cited,  the  jury  had  found  that  the  farmer  who  likewise  dealt  in 
potatoes  was  or  was  not  a  trader,  and  had  found  nothing  more,  that  would 
have  disposed  of  the  case  ;  or  if,  in  the  case  of  the  builder,  the  jury  had  found 
that  the  defendant  waived  the  conditions  of  the  contract,  and  had  found 
nothing  more,  there  would  have  been  nothing  left  for  a  court  to  decide. 
Notwithstanding  the  frequency  with  which  circumstantial  facts  have  been 
termed  evidence,  there  often  is  a  debatable  ground  of  circumstantial  fact  over 
which  both  jury  and  court  must  walk,  the  one  to  reach  their  ultimate  con- 
clusion of  fact,  and  the  other  to  apply  intelligently  its  conclusion  of  law. 
In  such  cases  the  jury  must  set  forth  in  their  verdict  the  circumstantial  facta 
which  they  have  deduced  from  the  evidence,  and  they  must  also  continue 
their  work  of  deduction  until  there  is  nothing  left  for  them  to  pass  upon. 
Their  final  deduction  may,  indeed,  assume  the  form  of  legal  conclusions, 
but  they  will  nevertheless  be  of  the  nature  of  fact,  whatever  be  their  form. 
In  like  manner  the  court  will  go  over  the  same  circumstantial  facts  and  de- 
duce its  conclusion,  which,  however  closely  it  may  resemble  the  conclusion 
of  the  iury,  will  be  a  conclusion  of  law. 

Again,  the  definition  of  a  special  verdict  and  the  rule  of  the  supreme  court 
alike  require  that  the  finding  shall  be  free  from  evidence.  But  this  cannot 
be  taken  literally  true.  A  deed,  a  will,  a  written  contract,  a  record,  is  docu- 
mentary evidence ;  yet  such  writings,  when  they  involve  judicial  construc- 
tion, must  necessarily  be  set  out  in  Uie  verdict,  that  the  court  may  have  them 
before  it  to  construe.    Lane's  Case,  7  C.  Cls.  R.  97. 

The  usual  definition  of  the  requisites  of  a  special  verdict  is  therefore  faulty 
and  misleading  in  what  it  omits,  and  contradicted  by  numberless  cases  in 
what  it  says. 

A  special  verdict  should  set  forth  all  facts  established  by  the  evidence,  so 
far  as  the^  may  be  necessary  to  delineate  the  rights  of  the  parties  and  present 
the  questions  of  law  involved  in  the  issue ;  and  it  should  set  forth  facts  only 
as  distinguished  from  evidence,  immaterial  circumstances,  argumentative 
inferences,  or  conclusions  of  law;  but  it  should  also  set  forth  such  docu- 
mentary evidence  as  may  be  matter  for  judicial  construction ;  and,  where  the 
facts  established  by  the  evidence  are  of  the  nature  of  circumstantial  evidence, 
the  verdict  should  not  stop  until  the  functions  of  the  jury  are  exhausted, 
and  the  ultimate  fact  which  may  be  deduced  from  the  circumstantial  facta 
is  found. 

But  the  more  important  question  is.  What  matters  can  and  cannot  be  re- 
viewed through  the  medium  of  a  special  verdict  ? 

It  is  manif^t  that  all  the  occurrences  of  a  trial  cannot  be  embodied  in  the 
verdict.    For  a  verdict,  be  it  general  or  special,  is  but  the  result  which  a 
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jury  have  reached — a  result,  and  not  the  means  or  processes,  of  the  jury,  and 
not  of  the  court.  Therefore,  a  broad  and  clearly  defined  distinction  can  im- 
mediately be  drawn,  viz.,  that  it  is  only  the  abstract  rights  of  the  parties, 
irrespective  of  the  trial,  irrespective  of  all  the  processes  by  which  they  are 
ascertained,  that  can  be  carried  to  the  appellate  court  for  judicial  determina- 
tion by  the  means  of  a  special  verdict.'*    Ross  d,  U.  S.,  12  Ct.  01.  565. 

"  All  the  Factti" — *'  It  is  the  business  of  the  jury,  in  finding  a  special  ver- 
dict, to  inform  the  court  of  all  material  facts  from  which  the  law  is  to  arise.'^ 
Morses.  Chase,  4  Watts  (Pa.),  458.  It  is  only  the  material  facts  that  are  essen-. 
tial.  It  cannot  be  expected  that  the  jury  shall  state  every  trivial  fact;  it  is 
only  a  general  statement  of  the  facts  that  is  desired.  The  verdict  need  not 
'*  disclose  every  fact  with  the  proof  of  which  they  are  satisfied."  It  is  sufiS- 
cient  if  the  return  shows  facts  sufficient  for  a  recovery,  or  a  good  cause  of 
action,  without  any  available  defence.  Jenks  v.  Hallett,  1  Cai.  60;  Lee  «. 
Campbell,  4  Port.  (Ala.)  193;  Com.  v  .Chatham,  50  Pa.  8t.  181;  Yans^ckel 
«.  Stewart,  77  Pa.  St.  124;  Junnell  «.  Watson,  2  Munf.  283;  Qlantz  «.  City 
of  South  Bend,  106  Ind.  805;  Graham  v.  State,  66  Ind.  487;  SxparU  Walls, 
73  Ind.  95.  There  must  be  the  facts  which  are  essential  to  the  right  of  the 
party  in  whose  favor  judgment  is  to  be  rendered.  Blake  «.  Davis,  20  Ohio 
281;  Stnmph  «.  Bauer,  76  Ind.  157;  Nitche  «.  Earle,  88  Ind.  875;  Enoz  «. 
Trafalet,  94  Ind.  846;  Travellers^  Ins.  Co.  v.  Patten,  98  Ind.  209;  Quick  o. 
Brenner,  101  Ind.  280.  See  Norris  e.  Jackson,  9  Wall.  125 ;  Lumber  Co.  e» 
Butchel,  11  Otto,  688;  Clement  v.  Phoenix  Ins.  Co.,  7  Blatchf.  51. 

Undisputed  or  Admitted  Facts. — ^If  facts  are  undisputed  or  even  admitted, 
still  the  jury  must  incorporate  them  in  their  verdict,  if  they  are  essential  to 
either  party.  Wallingford  v.  Dunlap,  2  Harris  (Pa.),  88;  Yansyckel  v.  Stew- 
art, 77  Pa.  St.  124 ;  Blake  9.  Davis,  20  Ohio,  281. 

Legal  Conclusions  drawn  by  a  Jury. — It  is  no  part  of  the  jury's  duty  **  to 
draw  inferences  in  the  nature  of  legal  conclusions  upon  the  facts  found ;"  and 
a  case  cannot  be  conceived  of  in  which  it  is  their  province  to  do  so.  Conner 
e.  Citizen's  Street  R.  Co.,  105  Ind.  65.  These  legal  conclusions,  if  in- 
serted,  will  not  be  considered,  and  will  be  regarded  as  surplussage.  Id. ; 
Louisville,  etc.,  R.  Co.  9.  Balcb,  105  Ind.  93;  Pittsburgh,  etc.,  R.  Co.  v. 
Adams,  105  Ind.  151;  Indianapolis,  etc.,  R.  Co.  v.  Bush,  101  lod.  582. 

Findings  without  the  Issues---Surplu88age. — It  is  an  infallible  rule  that  the 
findings  must  be  based  upon  the  issues,  and  not  without  them ;  and  if  any 
matter  is  without  them,  it  will  be  treated  as  surplussage.  For  if  such  were 
not  the  case,  pleadings  would  be  useless,  and  a  party  might  be  taken  wholly 
unawares  by  his  adversary's  evidence.  Boardman  «.  Grifiin,  52  Ind.  101; 
Town  of  Cicero  o.  Clifford,  53  Ind.  191;  Saulet  v.  Shepherd,  4  Wall.  502; 
Hasselman  9.  Carroll,  102  Ind.  153;  Indianapolis,  etc.,  R  Co.  «.  Bush,  101 
Ind.'582.  If,  however,  the  surplussage  shows  that  the  jury  reasoned  incor- 
rectly or  from  a  false  basis,  it  cannot  be  treated  as  such,  and  the  verdict 
should  be  set  aside.  Gregory  f),  Frothingham,  1  Nev.  253.  See  Noakes  v. 
Morey,  30  Ind.  108.  So  even  in  a  criminal  case  surplussage  will  be  rejected. 
1  Chitty,  Cr.  L.  645;  Townsend's  Case,  1  Plow.  Ill;  1  Bish.  Cr.  Proced. 
(3d  ed.),  sec.  1006;  U.  S.  v.  Stereoscopic  Slides,  1  Sprague,  467. 

Injuries  to  Passengers  getting  on  Street  Car.— In  an  action  to  recover 
damages  for  negligence,  plaintiff's  evidence  tended  to  show  that  he  signalled 
to  the  driver  of  one  of  defendants'  street  cars  to  stop.  The  car  was  an  open 
one  with  a  step  or  railing  along  the  side.  The  driver  recognized  the  signal 
and  applied  the  brake.  While  the  car  was  moving  slowly,  plaintiff  put  one 
foot  upon  the  rail,  took  hold  of  the  end  of  a  seat,  and  raised  himself  from  the 
ground  to  get  on,  when  the  driver,  who  was  looking  at  him  without  any  signal 
or  notice,  let  go  the  brake,  starting  the  car  with  a  jerk.  Plaintiff's  foot 
alipped,  went  under  the  car,  was  run  over,  and  crushed.    Defendant  offered 
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to  show  that  the  plaintiff  was  in  the  habit  of  jumping  on  its  cars  when  in 
motion.  Bddy  that  a  motion  for  nonsuit  was  properly  denied  Eppendorf  v. 
B.  C.  &  N.  R.  Co.,  69  N.  T.  195;  18  Am.  R.  Rep.  97. 

Where  a  child  at  the  age  of  six  years  was  injured  faiy  a  street  car,  not  from 
any  defect  in  the  car  nor  any  negligence  in  its  management,  but  from  the 
sudden  and  unexpected  act  of  the  child  in  attempting  to  mount  the  front 
platform,  and  the  driver  could  not  have  foreseen  or  guarded  the  act,  the 
railway  company  is  not  responsible  therefor.  Hestonville  Passenger  R.  Co. 
«.  Gonnell,  88  Penn.  St.  520. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  driver  of  one  of  defendant's  street  cars,  plain- 
HfTs  evidence  tended  to  show  that  he,  an  infant  ten  yea^  old,  with  two 
companions,  desiring  to  take  passage,  hailed  the  car;  the  driver  stopped,  and 
the  boys  started  to  go  to  the  back  platform;  the  driver  told  plaintiff  to  jump 
on  in  front;  he  did  so,  and  was  on  the  first  step  attempting  to  step  on  to  the 
second,  when  the  driver  struck  the  horses,  the  car  gave  a -jog,  knocking 
plaintiff  off,  and  he  was  injured.  Biddy  that  the  evidence  justified  a  verdict 
for  plaintiff;  that  the  fact  that  he  jumped  on  to  the  front  platform  did  not, 
under  the  circumstances,  establish  contributory  negligence  as  matter  of  law, 
but  it  was  a  question  for  the  jury.  Mather  v.  C.  P.  N.  &  E.  R  Co.,  67  N.  T. 
St.  52;  15  Am.  R  Rep.  393. 

Carriers  are  bound  to  carry  those  whom  they  take  into  their  coaches  with 
the  utmost  care  and  diligence  of  very  cautious  persons.  Persons  running  a 
street  car  are  bound  to  know  where,  under  the  circumstances,  it  is  prudent 
to  stop  the  car,  and  to  brins  a  passenger  upon  the  platform  to  get  off  the 
same.     Maverick  «.  Eighth  Avenue  R.  Co.,  36  N.  T.  378. 

A  driver  is  acting  in  the  line  of  his  duty  in  helping  a  child  or  infirm  per- 
son on  or  off  the  car,  and  the  company  is  liable  for  the  negligence  of  a  driver 
in  this  respect.    Drew  v.  Sixth  Avenue  R.  Co.,  1  Abb.  Ct.  of  Ap.  556. 

The  act  of  the  driver  or  brakeman  of  a  street  car  in  assisting  a  passenc^r 
to  get  on  board  is  in  the  course  of  his  employment,  and  the  principal  is  liable 
for  negligence  in  its  performance.    lb. 

If  the  car  is  at  rest  or  on  the  point  of  rest,  although  some  motion  remains^ 
the  getting  on  by  the  front  instead  of  the  rear  is  not,  as  a  matter  of  law, 
contributory  negligence.  Maher  v.  Central  Park,  etc.,  R.  Co.,  39  Superior 
Ct  155;  67  N.  Y.  52. 

Plaintiff  hailed  a  car  goin^  up  when  it  was  about  twenty-five  feet  below  the 
upper  street  crossing.  At  this  time,  a  car,  then  about  one  hundred  feet  off, 
which  he  saw,  was  rapidly  approaching  on  the  down  track.  He  crossed  the 
down  track,  and  when  he  reached  the  space  intervening  between  the  two 
tracks,  which  was  barely,  if  at  all,  sufficient  to  allow  of  standing  there  in  any 
safety,  he  stood  there  waiting  for  the  up  car  to  stop,  which  it  did  about 
seventy-five  feet  above  the  upper  crossing.  Its  platform  was  crowded,  which 
he  knew.  While  in  the  act  of  getting  on  its  platform,  the  horses  oft  he  down 
car,  having  been  pulled  by  the  driver  into  this  space,  knocked  him  down. 
Bdd^  as  a  matter  of  law,  contributory  negligence.  Halpin  v.  Third  Avenue 
R  Co.,  40  N.  Y.  Superior  Ct.  175. 

The  plaintiff,  an  infant  of  the  age  of  thirteen  years,  wishing  to  get  upon  a 
passing  horse  car  of  the  defendant  to  ride  home,  hailed  the  car  and  started 
toward  the  front  platform,  which  was  full  of  passengers.  Just  then  some  one 
(the  plaintiff  thought  it  was  the  driver)  spoke  in  a  quick,  sharp  way,  and  told 
him  to  get  at  the  rear  end.  He  went  to  the  rear  end  and  steppea  upon  the  step, 
when  some  person  standing  there  told  him  in  an  authoritative  tone  to  go  to 
the  front  end  and  set  on.  The  plaintiff  started  again  for  the  front  end,  and 
ran  along  by  the  side  of  the  car,  the  horses  trotting  slowly  at  the  time.  The  ' 
snow  had  been  shovelled  from  the  track,  and  thrown  on  either  side  of  it,  so 
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that  there  was  a  descent  to  the  rails,  and  was  hard  and  slippery.  As  he  ran 
aloDff  towards  the  front  over  this  icy  surface,  the  plaintiff  slipped  and  fell, 
and  nis  leg,  passing  in  front  of  the  forward  wheel  of  the  ear,  was  crushed  to 
pieces.  There  was  no  conductor  on  the  car.  Heldf  that  the  defendant  was 
guilty  of  negligence  in  causing  the  injury.  Mowery  v.  Central  City  R  Co., 
«6  Barbour  ^.  Y.),  48. 

A  boy  of  fifteen  years  attempted  to  get  on  a  horse  car  by  the  front  plat- 
form while  the  car  was  in  motion,  the  driver  calling  to.  him  get  on.  The 
step  had  been  broken  off,  and  in  consequence  of  this  defect  the  boy  was  in- 
jured. Meld^  that  neither  the  boy  nor  his  father  had  any  cause  of  action. 
Dietrich  v.  Baltimore  &  Hall's  Spring  R.  Co.,  58  Md.  847. 

Defendants*  street  car  stopped  on  a  signal  from  plaintiff,  who  was  approach- 
ing across  the  other  tracks  of  the  company,  and  while  plaintiff  was  getting 
on  the  car  it  started,  pulling  him  along,  with  his  hands  on  the  handle,  for 
«ight  or  ten  feet,  when  he  was  struck  and  injured  by  another  car  running  in 
an  opposite  direction.  There  was  evidence  tending  to  show  an  invitation 
.from  tne  conductor  of  the  car  to  plaintiff  to  get  on  on  that  side.  In  an  ac- 
tion for  injuries,  k^ld^  that  under  the  circumstances  it  was  not  negligence  per 
46  for  the  plaintiff  to  attempt  to  enter  the  car  between  the  tracks,  but  that  it 
was  a  question  for  the  jury  whether  plaintiff  was  guilty  of  contributory  negli- 

fence.  Dale  v.  Brooklyn  City,  Hunter's  Point  &  Prospect  Park  R.  Co.,  8 
'hompson  &  Cook  (N.  T.  Supreme  Ct.),  686;  1  Hun  (N.  T.),  146;  affirmed, 
60  N.  Y.  638;  People's  Pass.  R.  Co.,  6  Am.  <&  Eng.  R.  R.  Cas.  168;  Heston- 
ville,  etc.,  R.  Co.  v.  Kelly,  11  Am.  &  Eng.  R.  R.  Cas.  128;  Smith  e.  St.  Paul 
City  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  810. 

At  the  place  where  plaintiff  was  injured  there  were  two  railway  tracks  in 
Fulton  Street,  running  north  and  south ;  a  car  of  the  defendant  was  upon 
the  easterly  track  going  north,  and  a  De  Kalb  Avenue  car  was  upon  the  west- 
«rly  track  going  south.  The  plaintiff,  in  the  month  of  August,  when  it  was 
perfectly  light,  being  desirous  to  take  the  De  Ealb  Avenue  car,  passed  from 
the  easterly  side  of  Fulton  Street  over  both  tracks  to  see  if  the  car  was  com- 
ing, and  saw  it  coming.  He  then  recrossed  both  tracks  to  the  easterly  curb 
of  the  street,  and  then,  as  the  car  came  near  him,  he  signalled  for  it  to  stop 
and  crossed  over  the  easterly  track  into  the  space  between  the  tracks;  and 
then,  as  the  De  Ealb  Avenue  car  stopped  to  let  him  on  and  as  he  was  in  the 
act  of  getting  on,  he  looked  southerly  and  saw  the  defendant's  car  cominsr, 
-60  or  75  feet  from  him.  Before  he  got  on,  he  was  hit  by  that  car  and  injured. 
The  horses  attached  to  the  defendant's  car  were  trotting  at  the  rate  of  about 
five  miles  an  hour.  After  seeing  the  defendant's  car  coming,  he  testified 
that  he  paid  no  more  attention  to  it  until  he  was  hit  by  it.  JBdd,  that  he 
was  guilty  of  contributory  negligence  and  could  not  recover.  Davenport  o. 
Brooklyn  City,  1  Central  Reptr.  606. 

Injury  to  Passenger  while  attempting  to  get  on  Moving  Trains — The  plain- 
tiff, a  minor,  when  he  reached  the  track,  saw  the  train  which  he  was  to  take 
moving  on  almost  in  front  of  him.  He  stopped  for  a  moment  on  the  road- 
side, but  just  then  a  person  in  the  uniform  of  tne  railroad  company,  and  whom 
he  thought  to  be  the  conductor,  but  who  was  a  brakeman,  standing  on  the 
platform  of  a  car,  beckoned  to  him  to  come  on.  He  did  so,  and  the  brake- 
man  took  his  valise  and  tried  to  assist  him  to  get  on  the  car,  but,  failing  in 
this,  called  to  him  to  catch  the  next  railing.  Plaintiff  tried  to  do  so,  but 
was  too  late.  His  feet  struck  a  brake-car,  be  was  thrown  on  his  back,  with 
one  leg  caught  under  the  wheel  and  crushed  so  that  it  had  to  be  amputated. 
He  testified  that  he  would  not  have  attempted  to  get  on  but  for  the  brake- 
man.  In  an  action  for  damages  against  the  company,  heldj  that  the  jury  had 
that  right  to  weigh  all  the  facts  to  consider  the  youth  of  the  injured  party, 
the  circumstances  surrounding  him  and  urging  his  return  to  his  home  with 
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his  young  compaDions  on  the  train  where  the  injury  occurred,  the  short  time 
allowed  for  decision  and  action,  and  the  invitation  given  by  an  employee  of 
the  road,  dressed  in  its  uniform,  and  who,  though  humble,  was  in  this  action 
the  representative  of  the  company,  and  one  for  whose  action  it  was  responsi- 
ble; and  there  was  no* reason  to  overrule  their  finding.  Western  &  A.  R.  Co. 
«.  Wilson,  71  On.  23.  See  also  Dougherty  v.  Missouri  R.  Co.,  21  Am.  &  Eng. 
R.  R.  Cas.  497;  Deitrich  «.  Baltimore,  etc.,  R.  Co.,  11  lb.  115;  Smith  9.  St. 
Paul  City  R  Co.,  16  lb.  810;  People's  Pass.  R.  Co.  «.  Green,  6  lb.  168. 
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Wallen. 

{Admnee  Caw,  Texoi.    Fdrua/ry  26,  1886.) 

Plaintiff  and  his  wife  were  passengers  on  a  train  on  defendant's  road 
which  stopped  between  two  stations  and  remained  standing  for  about  an 
hoar.  While  the  train  was  so  standing  another  passenger  called  out,  **  Here 
comes  a  train  light  on  us.''  Other  passen^rs  jumped  to  their  feet  and 
scrambled  to  get  out  of  the  car  door.  Plaintiff  looked  through  the  rear 
door  and  saw  a  freight  train  coming  toward  the  passenger  train,  and  about 
800  or  400  yards  off.  He  called  to  bis  wife  and  both  ran  to  the*  car  platform 
and  jumped  to  the  ground.  His  wife  was  seriously  injured.  He  did  not 
look  back  again  until  he  had  reached  the  around,  when  he  saw  the  freight 
train  100  yards  in  the  rear,  having  stopped.  There  was  evidence  to  show 
that  nearly  all  the  passengers  were  frightened.  There  seemed  to  be  a  gen- 
eral panic,  and  many  of  the  passengers  jumped  to  the  ground.  The  con- 
ductors of  the  two  trains  testified  that  there  was  no  danger  whatever  of  a 
collision,  as  the  freight  train  had  been  properly  signalled  as  soon  as  it  came 
in  sight.  Three  of  the  passengers  testified  that  they  saw  the  freight  train 
coming  and  apprehended  no  danger;  that  it  seemed  to  be  under  control, 
and  was  running  slowly.  In  an  action  by  the  plaintiff  to  recover  damages 
for  the  injuries  received  by  his  wife  in  jumping  off  the  train,  it  was  hdd 
that  the  evidence  would  not  sustain  a  verdict  for  the  plaintiff,  and  the  de- 
fendant could  not  be  held  guilty  of  any  act  of  negligence  contributing  to  the 
Injury  of  plaintiff^s  wife. 

Appeal  from  Burleson  County. 

Garrett^  Searcy  <&  Bryan  for  appellant. 

W,  K,  Hatn^n  and  Broaddus  cfe  Batte  for  appellee. 

This  suit  was  brought  by  appellee  to  recover  damages  for  alleged 
injuries  received  hy  his  wife  in  jumping  from  appellant's  train,  on 
which  she  was  a  passenger,  to  avoid  a  supposed  collision,  which  she 
unreasonably  anticipated,  with  a  freight  train  approaching  from 
the  rear.  Succinctly  stated,  the  evidence  adduced  on  the  trial  was 
about  as  follows :  Mi*s.  Carrie  Wallen,  wife  of  plaintiff,  testified 
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tbat  she  and  her  husband  were  on  appellant's  train  on  Angnst  15, 
1883,  which  stopped  between  Temple  and  Rogers  and  remained 
standing  abont  an  honr.  The  rear  coach  on  which  she  was  riding 
was  on  an  embankment.  While  the  train  was  sfanding  a  drammer 
called  out,  ^^  Here  comes  a  train  right  on  ns !"  Other  pa68engei*& 
and  witness  jiimped  to  their  feet  and  scrambled  to  get  out  of  the 
car  door.  "I  ran  out  of  the  front  door  of  the  coach  with  my  hus- 
band and  jumped  to  the  ground,  a  distance  of  about  ten  feet. 
After  I  jumped  to  the  ground  I  saw  a  train  standing  on  the  track 
in  the  rear  of  passenger  train,  distant  about  100  yai^s ;  it  was  not 
in  motion  when  I  saw  it,  but  had  stopped.  I  did  not  see  it  until 
after  I  liad  jumped  off;  had  no  notice  from  pei*sons  in  charge  of 
the  passenger  train  that  a  freight  train  was  due  or  expected.  I 
jumped  from  tlie  passenger  ti-ain  after  liearing  that  a  train  was 
coming  on  us,  from  fear  oi  being  killed.  In  jumping  from  the  car 
i  was  seriously  hurt  (she  described  her  injuries).  Tins  was  my 
tii*st  ride  on  a  railroad.  I  did  not  seek  to  discover  the  danger,  but, 
depending  on  wliat  I  had  heard  in  regard  to  the  train  running  into 
the  one  on  which  I  was  riding,  I  jumped  off.'* 

Eugene  Wallen  testified :  "  About  eleven  miles  north  of  Rogers 
the  train  on  wliich  myself  and  wife  were  riding  .  .  .  stopped,  and 
remained  standing  for  an  hour  or  more.  While  standing^,  a  freight 
train  approached  from  the  rear.  Heard  some  one  sa/, '  llere  comes 
a  freight  train  right  on  to  us.'  I  arose  from  my  seat,  looked  back 
through  the  rear  door,  saw  the  freight  train  coming  rapidly  toward 
the  passenger  train,-  and  about  300  or  400  yards  off.  1  said  to  my 
wife,  '  Let's  get  off  here,'  and  we  ran  to  the  front  door  and  out  of 
the  car  as  fast  as  we  could.  I  jumped  from  the  platform  of  the  car 
to  the  ground,  and  my  wife  jumped  immediately  after  I  did.  Nearly 
all  of  the  passengers  jumped  from  the  train ;  the  coach  that  we 
were  in  was  on  an  embankment,  and  it  was  about  ten  feet  from  the 
platform  to  the  ground.  Don't  know  who  gave  alarm  about  ap- 
proach of  train.  After  starting  to  get  out  of  coach  did  not  look 
back  until  after  I  had  reached  flie  ground.  After  I  had  jumped 
off  I  looked  and  saw  freight  train;  it  was  something  near  100 
yards  in  rear  of  passenger  train,  and  had  about  stopped.  If,  after 
getting  out  on  the  platform  of  the  car,  I  had  lookea  back  through 
tlie  car,  I  could  have  seen  that  the  freight  train  was  slowing  up 
and  there  was  no  danger  of  collision,  but  I  did  not  take  time  to 
look ;  there  seemed  to  be  a  general  panic  among  passengers ;  there 
was  no  collision,  and  if  we  had  remained  on  the  car  my  wife  would 
not  have  been  hurt." 

J.  W.  Stephenson  testified :  "  Was  conductor  of  and  on  freight 
train  that  came  up  in  rear  of  passenger  ti*ain.  The  train  was 
flagged  at  what  I  considered  a  safe  distance  from  passenger  train ; 
freight  train  was  stopped  at  a  safe  distance.  I  suppose  I  saw  pas- 
senger train  half  mile ;  saw  that  brakes  were  put  on  my  train,  and 
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jeversed  my  engine ;  condnctor  and  brakesman  of  passenger  train 
both  gave  signal  to  stop  my  train  as  soon  as  we  came  in  sight. 
There  was  no  danger  at  any  time  of  my  train  running  into  the 
passenger ;  we  saw  passenger  train  in  ample  time  to  stop  without 
any  signal." 

George  K.  Lowell  testified :  "  Was  conductor  on  the  passenger 
train.  We  stopped  same  because  of  back  end  of  main  connection 
on  left  hand  side  having  melted  out.  We  had  to  stop  and  take  it 
down,  which  caused  a  delay  and  threw  us  back  on  freight  time. 
When  it  was  nearly  time  for  freight  to  be  due  I  left  where  they 
were  working  on  engine  and  went  to  rear  of  train  and  sent  my 
brakesman  back  up  track  to  flag  freight  train.  When  the  freight 
train  came  in  sight  a  drummer  cried  out,  'Jump,  there  is  a  train 
coming  into  us  V  At  this  time  tbe  freight  train  was  distant  from 
passenger  train  one  third  of  a  mile.  "VHien  I  saw  some  of  the  pas- 
sengers leaving  the  coaches  I  called  out  to  them  to  stay  on  train 
and  not  jump  off.  The  freight  train  stopped  within  about  400 
yards  of  passenger  train.  My  brakesman  gave  freight  train  the 
signal  to  stop  as  soon  as  it  came  In  sight." 

O.  H.  P.  Garrett  testified :  *'  Was  a  passenger  on  train  when 
Mrs.  Wallen  was  said  to  have  been  hurt  ,•  am  sixty-seven  years  old ; 
a  farmer  and  surveyor,  and  live  in  Washington  county.  The  pas- 
senger train  stopped  on  account  of  a  heated  axle ;  was  apprised  of 
the  approach  of  freight  train  by  blowing  of  whistle ;  was  standing 
about  midway  of  rear  car  on  passenger  train  where  I  could  plainly 
see  through  rear  door  of  said  car.  When  my  attention  was  at- 
tracted by  blowing  of  whistle  the  freight  train  was  fully  one  fourth 
of  a  mile  off,  and  it  was  running  slow.  Freight  train  was  at  least 
100  yards  from  passenger  train  when  it  stopped.  I  apprehended 
no  Ganger;  saw  freight  train  was  under  control.  When  I  saw 
some  of  the  passengers  jumping  off  I  called  out,  ^No  danger!* 
The  freight  train  was  slowing  up  and  under  control  when  I  saw 
it." 

Two  other  passengei's  gave  substantially  similar  testimony  to  that 
of  witness  Garrett.  The  drummer  did  not  testify  on  the  trial,  and 
it  is  seriously  apprehended  that  he  escaped  without  injury. 

One  of  counsel  for  appellant,  in  his  argument  to  the  jury,  said : 
*'The  plaintiff  has  no  right  to  complain  of  the  railroad  company; 
she  jumped  from  the  train  on  account  of  an  alarm  given  by  a  Jew 
drummer,  and  if  it  had  not  been  for  that  everlasting  Jew  drummer 
there  would  have  been  no  trouble.  There  was  no  occasion  for 
alarm,  and  if  defendant  had  not  been  a  corporation,  and  supposed 
to  have  plenty  of  money,  there  would  have  been  no  suit  brought 
by  plaintiff." 

In  the  concluding  argument  for  plaintiff  Judge  Broaddus  said : 
^^The  railroad  company  is  a  corporation,  without  soul  or  con- 
science ;  but  notwitnstanding  this  they  have  got  a  big  pocket,  and 
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this  jon  can  reacli.;  and  i^on  fail  to  do  it  now,  yon  may  never  again 
have  the  opportunity.  The  employees  of  a  company  will  walk 
throagh  the  train  and  talk  to  pasdengers  like  pnppies ;  so,  while  yoa 
have  the  chance,  teach  them  the  lesson  that  they  cannot  he  recklesa 
with  so  valuable  a  thing  as  human  life,"  which  remarks  are  the 
basis  for  an  assignment  of  eiTor. 

KoBKRTSON,  J. — The  defendant  neither  caused  nor  contributed 
to  the  injury  of  plaintiffs  wife  unless  it  allowed  the  freight  train 
nbgliobkcb  of  to  come  so  near  to,  or  so  rapidly  toward,  the  passenger 
AuLBx  AT  AP-  coach  as  to  frighten  the  passengers.  It  does  not  appear 
nuuv.  from  the  testimony  that  a  single  one  of  those  who  leaped 

from  the  train,  except  the  plaintiff,  saw  the  freight  train  coming. 
When  plaintiff  saw  it  it  was  300  or  400  yards  distant,  and,  as  he 
says,  appeared  to  be  moving  rapidly.  He  does  not  state  that  lie 
supposed  from  what  he  saw  there  would  have  been  a  collision.  No 
one  left  the  train  upon  his  own  perception  of  danger.  On  the 
contrary,  those  who  used  their  own  senses  felt  no  alarm,  and  re- 
mained in  the  care.  Whatever  may  have  been  the  speed  of  <:he 
train  when  800  or  400  yards  distant,  it  was  slowed  to  a  full  stop 
at  least  fifty  yards  from  the  passenger  coach.  There  was,  there- 
fore, no  actual  danger. 

There  is  no  proof,  direct  or  circumstantial,  that  a  single  passen- 
ger was  frightened  by  observing  the  manner  in  which  the  train 
approached  the  coach.  The  statement  of  facts  develops  no  cause 
whatever  for  the  panic  which  seized  some  of  those  in  the  cars,  ex- 
cept the  remark  of  some  one  that  "  the  freight  train  is  upon  us.'* 
Not  a  single  witness  ascribes  this  remark  to  any  agent  of  the  de- 
fendant :  tnei*e  was  somei  positive  testimony  that  it  was  made  by  a 
drummer. 

The  plaintiff's  wife  may  have  done  only  what  a  prudent  person 
would  liave  done  under  the  same  circumstances,  and  the  defendant 
still  not  be  liable. 

If  a  ruffian  had  commenced  the  discharge  of  the  revolver  in 
the  car,  it  would  be  prudent  for  the  people  to  get  out,  but  the 
carrier  would  not  be  liable  unless  it  committed  some  fault.  The 
ruffian  could  be  held,  as  could  a  passenger  who  in  brutal  sport 
raises  a  false  alarm  and  causes  damage. 

The  district  court  should  have  granted  the  defendant's  motion 
for  a  new  trial.  The  judge's  duty  is  not  confined  to  advising  the 
jury  of  the  law  of  the  case.  If  the  testimony  does  not  sustain  the 
finding  the  verdict  should  be  set  aside.  We  can  find,  in  the  state- 
ment of  facts  in  the  record  here,  no  proof  that  the  defendant  was 
guilty  of  any  act  of  negligence  contributing  to  the  injury  of  plain- 
tiff's wife. 

The  remarks  excepted  to  in  the  closing  speech  of  plaintiff's 
counsel  were  not  authorized  by  anything  in  the  record,  and  in  the 
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remarks  of  opposing  connBel,  stated  as  a  provocation,  we  fail  to 
discover  any  justification. 

Because,  as  pi*e8ented  here,  the  verdict  was  not  authorized  by 
the  evidence,  tiie  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Nanob 

V. 

Bailboad  Co. 

{Adwmoe  Oase^  yarth  Carolina^  1886.) 

The  plaintifE  took  passage  upon  the  defendant  road,  intending  to  go  from 
the  station  of  Shelby  to  that  of  Waco,  and  paid  the  requisite  fare.  She 
notified  the  conductor  that  she  wished  to  get  on  at  Waco,  and  the  conduc- 
tor promised  her  that  the  train  should  be  stopped  and  she  allowed  to  get  off 
at  that  place.  •  When  the  signal  sounded  for  stopping  at  Waco,  and  the 
train  commenced  slacking  its  speed,  plaintiff  prepared  to  get  off  the  train ; 
and  when  the  train  was  almost  at  a  full  stop  she  went  out  on  the  rear  plat- 
form of  the  car  and  attempted  to  step  upon  the  depot  platform.  As  she  was 
in  the  act  of  stepping  the  speed  of  the  train  was  suddenly  increased,  and, 
in  fact,  it  did  not  stop  at  all.  By  such  sudden  movement  the  plaintiff  was 
thrown  to  the  ground  and  seriously  injured.     Bdd  : 

1.  That  it  was  the  obvious  duty  of  the  defendant  to  stop  its  train  at  the 
station  named,  and  permit  plaintiff  to  get  off  safely. 

2.  That  it  was  not  negligent  on  the  part  of  the  plaintiff  to  prepare  to  get 
off  the  train  promptly,  ana  when  it  came  almost  to  a  full  stop  to  step  to  the 
platform  of  the  depot;  that  as  she  had  expressly  informed  the  conductor 
that  she  desired  to  get  off  there,  she  might  presume  that  the  conductor 
would  see  that  she  got  off  safely.  By  the  train  coming  almost  to  a  full  stop, 
the  reasonable  inference  was  that  it  was  intended  to  let  passengers  g^t  on  and 
off,  and  that  the  plaintiff  might  reasonably  act  upon  tiie  faith  of  such  sug- 
gestion and  not  be  guilty  of  contributory  neeligence. 

8.  That  a  sudden,  violent,  and  unexpected  movement  of  the  train,  while 
passengers  are  getting  on  and  off  the  cars,  is  negligence.  The  defendant 
was  bound  to  guard  against  such  sudden  and  violent  movements  of  its  train ; 
and  as  it  did  not,  it  must  be  held  responsible  for  the  consequences. 

Civil  AcrnoN,  heard  upon  demurrer,  by  Avery,  Judge,  at  Spring 
Term,  1886,  of  the  Superior  Court  of  Cleveland  County. 

The  complaint  was  as  follows: 

^^The  plaintiffs  complain  and  allege: 

"  1.  That  the  defendant  is  a  corporation,  created,  organized,  and 
doing  business,  under  the  laws  of  the  State,  nnder  the  name  afore- 
said, and,  at  the  time  hereinafter  named  being  such  corporation, 
was  a  common  carrier  of  passengers  for  hire  between  the  town  of 
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Slielby  in  the  oonnty  of  Cleveland  and  a  depot  or  station  in  said 
county,  on  the  line  of  said  road,  called  Waco. 

'^  2.  That  on  or  about  the  14th  day  of  June,  1884,  said  defendant 
received  the  feme  plaintifE,  M.  M.  Jfance,  into  its  car  for  thepur- 
pose  of  carrying  her  therein  as  a  passenger  from  Shelby  to  Waco 
for  the  sum  of  twenty-five  cents,  paid  to  it  by  the  said/Swi^  plain- 
tiff ;  and  the  said  feme  plaintiff  expressly  notified  the  conductor 
of  the  defendant's  train,  at  the  time  of  paying  the  fare  charged, 
that  she  wished  to  stop  and  get  off  the  train  at  said  depot  or 
station,  Waco,  and  the  said  conductor  promised  and  agreed  tliatthe 
train  would  be  stopped  and  she  allowed  to  get  off  at  Waco. 

"  3.  That  the  said  Waco  is  a  regular  station  or  stopping  place 
for  passengers  to  get  on  and  off  the  trains  of  the  defendant 

^'  4.  That  on  said  day  and  while  the  said  feme  plaintiff  was  a  pas- 
senger on  the  defendant's  train,  having  paid  the  fare  as  aforesaid, 
the  whistle  of  the  defendant's  engine  sounded  the  usual  signal  for 
stopping  at  Waco,  being  near  thereto,  at  the  usual  place,  and  the 
fem^  plaintiff,  relying  upon  the  custom  of  the  defendant  and  the 
express  promise  and  agreement  of  the  conductor  of  the  train,  made 
to  and  with  her  as  aforesaid,  and  after  the  train  commenced  slack- 
ing its  speed,  prepared  to  get  off  the  train  at  Waco,  and  went 
to  the  rear  of  the  car;  and  believing,  and  having  sufficient 
cause  for  believing,  as  aforesaid,  that  the  car  would  be  stopped 
at  the  usual  place  of  stopping,  the  car  having  already  slackened 
its  speed  to  nearly  a  full  stop,  and  when  there  was  no  real 
or  apparent  danger  in  her  doing  so,  she  went  out  on  the 
rear  platform  of  the  car  for  the  purpose  of  getting  off,  and,  per- 
ceiving that  the  car  had  reached  the  usual  place  of  getting  off  and 
had  come  to  almost  a  full  stop  and  where  it  was  safe  and  with- 
out danger  for  her  to  do  so  if  there  had  been  no  default  or  care- 
lessness on  the  part  of  the  defendant,  the  female  plaintiff  attempt- 
ed to  step  from  the  platform  of  the  car  to  the  said  depot  platform  ; 
but  as  she  stepped,  or  was  in  the  act  of  stepping,  the  speed  of  the 
train,  in  violation  of  the  agreement  of  tlie  conductor  and  the 
reasonable  expectation  of  the  feine  plaintiff,  and  the  usual  custom, 
was  negligently,  carelessly,  wiftully,  and  suddenly  increased  instead 
of  stopping,  and  in  fact  not  stopping  at  all,  by  which  said  sudden, 
violent,  careless,  and  negligent  and  unexpected  increase  of  speed 
the  feTne  plaintiff  was  violently  thrown  from  the  train  to  the 
ground  and  was  thereby  seriously  and  permanently  injured  in  her 
person,  to  wit :  her  side,  back,  and  breast  were  bruised,  her  hip-joint 
was  dislocated,  the  pelvis  bone  broken,  her  womb  was  badly  in- 
jured ;  and  she  received  other  internal  injuries,  by  reason  of  which 
many  wounds  and  injuries  she  has  become  a  permanent  invalid,  or 
nearly  so. 

"  5.  That  the  male  and  female  plaintiffs  at  the  time  of  the  said 
injuries  were,  and  now  are,  husband  and  wife. 
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^'Wherefore  the  plaintiffs  demand  judgment  against  the  defend- 
ant for  ten  thousana  dollars. 

^^For  a  second  cause  of  action  the  plaintiffs  complain  and 
allege: 

'^1.  That  the  allegations  and  facts  stated  in  the  first,  second,  third, 
and  fifth  pai*agraphs  of  the  first  cause  of  action  are  true,  and  are 
therein  made  part  of  the  second  cause  of  action  as  though  specifi- 
cally stated.  * 

^^2.  That  the  defendant,  in  violation  of  its  contract  and  in  disre- 
gard of  its  usual  custom  and  duty,  refused  and  failed  to  stop  its 
train  at  Waco  a  sufficient  time  for  the  female  plaintiff  to  get  off 
said  train,  but  carelessly,  negligently,  and  wilfully  passed  by  said 
depot  or  station  without  stopping,  to  the  great  damage  of  the  plain- 
tiffs, to  wit,  five  hundred  dollars. 

^^  Wherefore  plaintiffs  demand  judgment  for  five  hundred  dol- 
lars." 

To  this  complaint  the  defendant  demurred  as  follows : 

^^  The  defendant  demurs  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  in 
that : 

**  1.  That  the  complaint  shows  opon  its  face  (article  4  of  first 
cause  of  action)  that  /erne  plaintiff  was  guilty  of  contributory 
negligence  at  tlie  time  of  the  alleged  injury,  in  that  her  jumpitig 
from  defendant's  car,  while  the  sanie  was  m  motion,  and  witnout 
the  instruction  so  to  do  of  defendant  or  its  agent,  was  the  proximate 
cause  of  the  alleged  injury  to  her. 

^*  2.  That  complaint  in  first  cause  of  action  fails  to  specifv  and 
describe  the  nature  and  character  of  the  injury  complained  oi  with 
sufficient  particularity. 

'^  8.  That  complaint  in  second  cause  of  action  is  too  vague  and 
uncertain,  also  in  that  it  does  not  allege  or  describe  the  nature  or 
character  of  the  injury  complained  of,  nor  how  the  alleged  dam- 
ages arose,  nor  whether  because  of  injury  to  the  person  of  the 
plaintiff  W.  G.  Nance,  or  to  the  person  of  the  feme  plaintiff, 
and  is  ^nerally  too  vague,  indefinite,  anid  uncertain. 

^*  4.  That  no  part  of  said  complaint  described  with  sufficient 
particularity  how  or  in  what  manner  the  alleged  injury  or  damage 
occurred,  nor  the  nature  and  extent  thereof. 

^^  5.  That  there  is  now  anotlier  action  pending  in  this  court, 
returnable  to  the  same  term,  growing  out  of  the  facts  set  forth  in 
the  cornplaint  in  this  cause." 

His  Honor  overruled  the  demurrer,  and  gave  judgment  that  the 
defendant  answer,  from  which  it  appealed. 
W.  P.  Bynum  for  plaintiffs. 

John  Devereux^  Jr.  {A.  Burwell  and  P.  D.  Walker  also  filed 
brief),  for  defendant. 

26A.  &£.  R  Gas.— 16 
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Mebkimon,  J. — For  the  pnrpose  of  deciding  the  qnestions  of 
law  raised  by  the  demurrer,  the  facts  alleged  in  the  complaint 
must  be  taken  as  true,  and,  so  accepting  them,  we  are  of  opinion 
that  the  demurrer  was  properly  overruled. 

It  was  the  obvious  duty  of  the  defendant  to  stop  its  train  at  the 
NBouoBiGB  OF  ®^^^^^  uamcd,  and  permit  the  plaintiff  to  get  off  safely. 
p^AWTOF  ^  TO  ^^®  nsual  signal  for  stopping  there  was  given,  and  the 
mrr^uor-  speed  of  the  tiain  was  slackened,  preparatory  to  a  stop. 
It  was  proper — certainly  not  negligent  on  herpart — at 
the  signal,  to  prepare  to  get  off  the  train  promptly;  and  as  its  speed 
grew  slower  and  vet  slower,  until  it  came  nearly — almost — to  a  full 
stop,  to  go  out  of  the  car  on  its  platform,  and  step  to  the  platfoim 
of  the  depot,  if  the  latter  was  conveniently  near  for  this  purpose, 
as  it  seems,  from  the  pleadings,  it  was.  By  nearly — almost — to  a 
full  stop  is  meant  very  sloW ;  a  slight,  gentle,  creeping  movement, 
— one  perceptible,  and  yet  not  such  as  would  jerk,  jostle,  shake, 
embarrass,  or  cause  an  ordinary  pei*8on  to  staggei*,  stumble,  or  fall, 
in  stepping  along  in  a  car,  or  off  one  to  a  conveniently  near  plat- 
form, or  to  the  ground,  at  a  convenient  place.  A  person  of  ordi- 
nary prudence  and  strength  could  easily  and  safely  step  along  in 
and  off  a  car  so  moving,  without  encountering  necessary  or  prob- 
able peril.  It  might  not  be  very  cautious  to  do  so,  but  surely  it 
would  not  be  such  lack  of  caution  aiid  care  as  to  be  negligence,  or 
contributory  negligence,  as  contended  by  the  appellant.  Very 
certainly  it  would  not  be  negliffence  j?^  se. 

Moreover,  the  station  named  was  a  regular  stopping  place,  at 
which  passengers  got  on  and  off  the  passenger  trains  of  the  defend- 
ant. The  conductor  of  the  train  was  expressly  informed  that  the 
feme  plaintiff  desired  to  get  off  there,  and  he  promised  that  the 
train  snould  stop,  so  that  she  might  do  so.  She  had  the  right  to 
expect  that  the  conductor  would  see  that  she  got  off  safely.  The 
train  8topf>ed  only  in  the  way  described — that  is,  by  coming  nearly 
— almost — to  a  full  stop.  Why  such  stop  ?  The  reasonable  infer- 
ence was  that  it  was  intended  by  such  stoppage  to  let  passengers 
get  on  and  off  the  train ;  at  least,  the  feme  plaintiff  might  draw 
such  inference.  There  was,  therefore,  at  least  an  implied  sugges- 
tion from  the  conductor,  that  she  could  do  so.  She  might  reason- 
ably act  upon  the  faith  of  such  suggestion.  She  had  the  right  to 
believe  that  she  could  get  off  safely  and  properly ;  and  as  she  had 
such  right,  to  attempt  to  get  off  as  she  did  was  not  contributory 
negligence  on  her  part.  Lambeth  v.  Kail  road  Co.,  66  N.  C.  494  ; 
Turrentine  v.  Bailroad  Co.,  92  N.  C.  638 ;  Manly  v.  Railroad  Co., 
74  N.  C.  655 ;  Bircher  y.  Railroad  Co.,  98  N.  Y.  28. 

The  principal  allegation  of  negligence  is  not  that  the  train  was 
not  completely  stopped,  but  that  while  the/eme  plaintiff  stepped, 
or  was  iu  the  act  of  stepping,  from  it  to  the  depot  platform,  as  she 
might  reasonably  do,   the   speed  of  the  train   was  negligently. 
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iriolently,  and  unexpectedly  increased,  whereby  she  was  violently 
thrown  from  the  car  to  the  ground  and  injured.  This 
is  the  substantial  ground  of  complaint.  Such  sudden,  ^piSr^sim^ 
violent,  and  unexpected  movement  of  a  train,  while  J£!K"^™®^ 
passengers  are  netting  on  and  off  a  car,  is  negligence, 
whether  the  train  be  completely  stopped  or  creeping  along.  The" 
almost  uniform  and  necessary  effect  of  such  movement  is  to  throw 
passengers  off  their  balance,  and  frequently  to  loose  them  from 
such  supports  as  they  may  have,  and  cast  them  headlong  to  the 
ground  or  against  a  wall  or  post.  The  defendant  was  bound  to 
gnard  against  such  sudden  or  violent  movement  of  its  train  at  the 
time  and  place  indicated ;  and  as  it  did  not,  it  must  be  held  re- 
sponsible for  the  consequences. 

The  allegation  of  injury  in  the  complaint  might  have  been  more 
definite  and  specific,  but  it  is  such  as  that  the  court  can  see  the 
nature  of  the  injury — that  it  is  serious,  and  such  as  would  naturally 
much  endanger  the  plaintiff.  It  gives  the  defendant  such  informa- 
tion as  will  enable  it  to  make  any  defence  it  may  have.  This  is 
sufficient.  A  material  allegation  so  made  is  not  demurrable.  It 
might  be  that  the  court  would,  on  proper  application,  if  need  be, 
reaiiire  the  allegation  to  be  made  more  specmc. 

The  second  cause  of  action  is  very  informally  alleged,  but  we 
think  that  the  demurrer  as  to  it  cajinot  be  sustained  for  the  causes 
assigned. 

Taking  the  allegations  of  paragraph  two  in  connection  with  the 
allegations  of  the  first  cause  of  action,  referred  to  in  paragraph 
one,  a  cause  of  action  is  informally,  in  substance,  stated.  This 
cause  of  action  is  not  that  the/eme  plaintiff  sustained  physical  in- 
jury,  but  that  the  defendant  failed  to  stop  and  let  her  get  off  the 
train,  as  it  engaged  and  was  bound  to  do.  This  is  the  allegation 
embodied,  not  in  very  apt  words,  and  surrounded  by  some  redun- 
dancy in  the  allegation,  iix  the  second  paragraph,  aided  by  the 
other  allegations  referred  to. 

That  the  allegations  of  the  second  cause  of  action  are  not  stated, 
as  reauired  by  the  rule  of  this  court  (Rule  VIII.  §  2^,  is  not  as- 
signed as  cause  of  demurrer.  What  ^ect  this  may  nave  in  the 
further  progress  of  the  action,  unless  the  defect  shall  be  remedied, 
remains  to  be  seen. 

Let  this  opinion  be  certified  to  the  Superior  Court,  that  further 
proceedings  may  be  had  in  the  action  according  to  law.  It  is  so 
ordered. 

No  error.    Affirmed. 

Alighting  from  Moving  Train. — See  Bucber  v.  New  York  Central  &  H.  R  R. 
Co.,  and  note,  21  Am.  A  Eng.  R.  R.  Cas.  861-864. 

Erroneous  Calling  Name  of  Station,  causing  Passenger  to  alight— Starting 
suddenly* — In  an  action  against  a  railroad  for  damages  to  a  passenger  on  its 
cars,  occasioned  through  the  negligence  of  its  servants  calling  out  the  name 
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of  a  station  before  it  was  reached,  and  thereby  inducing  said  passenger  to 
attempt  to  alight,  and  by  starting  suddenly  and  throwing  him  to  the  ground, 
causing  severe  injuries,  the  following  charge  was  held  to  be  correct:  **In 
this  case  the  plaintifb  seek  to  recover  of  the  defendant  on  the  grounds  of 
iiegliffence,  set  out  in  the  petition  as  follows:  That  the  servant  of  defendant 
■called  out  'Forth  Worth,*  whereupon  said  cars  came  to  a  full  stop  for  pas- 
een^rs  to  get  off  at  about  125  varas  from  the  Union  depot;  that  said  Evans, 
while  said  cars  were  so  stopped,  and  while  the  same  were  standing  and  mo- 
tionless, went  to  the  door  and  platform  of  said  car  for  the  purpose  of  getting 
'Off,  and  while  upon  the  steps  of  the  platform  of  said  car,  defendant,  by  its 
servants  and  agents,  did  carelessly  and  wilfully,  and  without  ringing  their 
bell  or  giving  any  other  warning  to  passengers,  cause  said  car  to  start  for- 
ward ;  and  said  car  threw  off,  knocked  doi^n,  and  ran  over  said  Jeptha 
Evans,  without  any  negligence  or  fault  on  his  part;  and,  unless  the  plaintiff 
has  proved  substantially  as  above  alleged,  you  will  find  for  the  defendant. 

'*  The  burden  is  upon  the  plaintiff  to  prove  the  acts  of  negligence  charged 
against  defendant,  whereby  the  death  of  Jeptha  Evans  was  caused.*'  lUil- 
road  Co.  v,  Evans,  5  Texas  Law  Rev.  683. 

Getting  off  Moving  Train— Failure  to  stop  Train  at  Station-Agreement 
of  Conduotor. — A  conductor  agreeing  to  put  a  passenger  off  at  a  station  is 
bound  to  stop  the  train  at  that  place,  so  that  the  passenger  can  get  off  in 
safety,  even  though  his  ticket  is  only  to  the  last  station  passed  before  reach- 
ing it,  additional  fare  being  receivable  if  demanded ;  but  the  mere  agreement 
and  duty  to  stop,  and  the  ringing  of  the  bell  by  the  conductor,  is  not  suf- 
fleient  ground  and  inducement  by  the  conductor  to  induce  the  passenger  to 
believe  that  the  train  had  stopped.  When  the  train  fails  to  stop  at  the 
station  of  destination  of  a  passenger,  and  he  is  not  directed  or  inauced  at 
the  time  by  act  or  word  of  the  company's  agent  to  get  off,  and  he  does  get 
off,  he  does  so  at  his  own  risk.  E.  Tennessee,  etc.,  R.  Co.  v,  Massengili,  15 
Lea  (Tenn.),  328. 

Getting  off  Moving  Street  Car — Negligence. — A  passenger's  stepping  from 
the  front  platform  of  a  street  car,  with  his  back  towards  the  horses,  and  re- 
taining his  hold  on  the  dashboard,  while  the  car  is  in  motion,  constitutes 
such  contributory  negligence  as 'deprives  him  of  any  right  of  action  affainst 
the  company  for  an  injury  sustained  in  consequence.  Beattie  t>.  Citizens' 
Pass.  R.  Co.  (Penn.,  Nov.,  1885),  1  Central  Rep.  688. 

Same — Excessive  Verdict. — A  first  verdict  will  not  be  set  aside  on  the 
ground  of  excessive  damages  in  an  action  for  personal  injuries  caused  by 
negligence  of  street  car  company.  Hinton  v.  Cream  City  R.  Co.  (WiBCon^iny 
Feb.,  1886),  27  N.  W.  Reptr.  147. 
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Lbbub,  Bespondent, 

V. 

Wabash,  St.  Louis  and  Pacific  E.  Co. 

(Advance  Oa$e^  Mistouri.    Jamiary  26,  1886.) 

A  plaintifE  cannot  declare  apon  one  caase  of  action  and  recover  upon 
another.    This  rale  has  not  been  changed  by  the  Practice  Act. 

There  b  a  plain  distinction  between  a  variance  and  a  failure  of  proof. 

Passenger  carriers  bind  themselves  to  carry  safely  those  whom  they  take 
into  their  custody,  as  far  as  human  care  and  foresight  can  go,  and  are  respon- 
sible for  any,  even  the  slightest,  neglect. 

When  a  train  arrives  at  the  depot  and  stops  opposite  the  platform,  it  is  the 
proper  place  for  the  passenger  to  alight,  unless  informed  to  the  contrary. 

For  one  to  jump  from  a  train  of  steam  cars  while  in  rapid  motion,  volun- 
tarily and  not  to  avoid  some  threatened  danger,  is  negligence;  but  to  step 
from  a  car  while  in  motion  to  a  station  platform  may  or  may  not  be  negli- 
gence.   Whether  it  is  or  not  is  a  question  of  fact. 

Appeal  from  the  Circuit  Court  of  Chariton  County.    AiBirmed. 

This  action  was  instituted  in  the  Circuit  Court  of  Chariton 
County,  Missouri,  to  recover  the  sum  of  $3000  damages  alleged  to 
have  been  sustained  by  plaintiff  at  Brunswick,  Missouri,  on 
November  27,  1881,  by  reason  of  the  negligence  of  defendant  in 
failing  to  stop  its  train  at  said  station  a  sufficient  length  of  time  to 
enable  plaintiff  to  alight  in  safety  therefrom. 

The  facts  are  stated  in  the  opinion. 

Oeo.  Burnett  and  Geo,  S.  Crrover  for  appellant. 
W.  S,  Sail  for  respondent. 

Black,  J. — Plaintiff  was  a  passenger  on  one  of  the  defendant's 
trains  from  a  point  in  Iowa  to  Brunswick.     He  sues  because  of  in- 

4'nries  received  while  getting  off  at  the  latter  place.  PAcm 

7l\e  questions  presented  arise  from  the  refusal  of  the  court  to  sus- 
tain a  demurrer  to  the  evidence,  and  in  giving  instructions. 

Involved  in  these  rulings,  it  is  contended  the  plaintiff  declared 
upon  one  cause  of  action  and  was  permitted  to  recover  upon 
another.  Plaintiff  had  been  at  Brunswick  certainly  twice  beiore 
the  time  in  Question.  He  testified  tliat  the  train  stopped  three  or 
four  times  alter  reaching  the  city  limits ;  some  one  said  there  was 
a  freight  train  on  the  track  ;  he  did  not  get  np  as  other  passengers 
did.  JSe  says  the  train  pulled  up  to  the  platform  and  the  depot, 
stopped,  ana  was  standing  still  when  he  was  on  the  steps  of  the  car 
with  his  luggage.     As  he  was  in  the  act  of  getting  off,  the  train 
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suddenly  jerked,  and  be  fell  between  tbe  car  and  tbe  platform  and 
was  injured  ;  tbat  tbe  platform  was  a  long  one  and  well  ligbted ; 
that  tbe  conductor  got  off  just  in  advance  of  bim  and  was  on  tbe 

i)Iatf orm ;  tbat  the  station  bad  been  previously  announced,  and  tbat 
lacks  and  hotel  runners  were  standing  around. 

Tbe  conductor  says  in  passing  the  west  end  of  the  platform  the 
train  was  running  very  slow  and  be .  got  off,  tbat  it  stopped  and 
started  up  again,  and  as  it  was  starting  he  saw  tbe  plain  tin  falling ; 
be  ordered  tne  brakeinan  to  pull  the  bell ;  he  grabbed  tbe  plaintiff, 
when  the  train  stopped  again.  Tbe  passengei'S  were  then  un- 
loaded, when  tbe  train  pulled  up  about  one  hundred  feet  further 
to  the  usual  stopping-ptace,  where  tbe  baggage  was  unloaded,  and 
then  the  ti*ain  Jwas  switched  for  tbe  night.  It  went  no  further.  He 
says  the  first  stop  at  tbe  platform  was  on  account  of  getting  too 
close  to  a  freight  train,  and  bis  train  started  up  when  tbat  was  out 
of  the  way. 

There  was  other  evidence  tending  to  show  tbat  tbe  brakeman 
told  tbe  passengers  not  to  get  out. 

Other  evidence  tended  to  show  tbat  plaintiff  attempted  to  get  off 
while  tbe  train  was  in  motion,  though  plaintiff's  evidence  and  tbat 
of  tbe  conductor  is  not  materiallv  different. 

Tbe  engineer  and  plaintiff  bad  a  conversation  after  tbe  accident. 

Plaintiff  says  bis  statement  then  made  was :  "  When  tbe  train 
slowed  up  I  thought  it  was  going  to  stop,  and  I  jumped  off,  or 
went  to  get  off,  and  fell.  I  think  i  could  nave  saved  myself  if  I 
bad  not  oeen  so  heavily  loaded,  even  thougb  tbe  train  jerked  as  I 
went  to  get  off  of  tbe  car.  As  to  saying  it  was  my  fault,  I  never 
uttered  such  a  word  or  said  such  a  thing.  ...  I  said  it  stalled  as  I 
went  to  step  off  or  get  off — I  don't  recollect  tbe  word.  ...  I  did 
not  jump  off ;  it  staited  as  I  went  to  get  off." 

1.  Tbe  first  instruction  given  at  tbe  request  of  plaintiff  is  as  fol- 
lows : 

"  1.  Tbe  court  instructs  tbe  jury  tbat  the  plaintiff  had  a  right, 
charobtojukt  after  the  name  of  the  station  was  announced,  to  infer 
fl^ra'o  TB^  th^^  ^^^  fii*8t  stop  of  tbe  train  at  tbe  platform  was  at 
-suDDEHsiABT.  ^jj^  statlou,  aud  when  tbe  train  came  to  a  full  stop — if 
tbe  jury  believe  it  did  come  to  a  full  stop — opposite  tbe  platform 
of  the  station,  and  tbe  conductor  bad  stepped  on  bis  train  with  his 
lantern,  immediately  preceding  said  stopping,  if  anv,  tbe  plaintiff 
was  warranted  in  believing  tbe  proper  time  bad  arrived  for  bim  to 
leave  the  train,  unless  tbe  jury  believe  be  was  warned  or  directed 
not  to  alight  then  ;  and  if  the  jury  believe  from  tbe  evidence  tbat 
said  train  came  to  a  full  stop  opposite  tbe  platform  of  this  station, 
and  the  plaintiff,  in  tbe  exercise  of  such  care  as  a  prudent  pci^son 
would  have  used,  undertook  to  leave  tbe  train,  and  through  the 
sudden  starting  of  tbe  same  was  jerked  or  thrown  therefrom,  or 
fell  upon  the  platform  and  between  it  and  tbe  ears,  and  was  injured 
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as  charged  in  the  petition — yonr  finding  and  verdict  mnst  be  for 
theplamtiflE.'' 

Tne  snbfitance  of  the  petition  is,  as  to  the  first  averment,  that 
defendant's  servants  did  not  stop  the  train  a  sufficient  length  of 
time  to  allow  plaintiff  to  get  off  on  the  platform  provided  for  the 
use  of  passengers. 

The  contention  is  that  this  allegation  charges  the  negligence  to 
have  been  in  failing  to  stop  the  train  a  sufficient  length  of  time  to 
enable  plaintiff  to  get  off,  when  the  bulk  of  the  evidence  shows 
that  the  train  did  stop  at  the  platform  a  sufficient  length  of  time. 

In  other  words,  the  negligence,  if  anj  there  was,  was  not  in  fail- 
ing to  stop  a  sufficient  lengtn  of  time,  but  in  stopping  and  starting 
at  a  place  opposite  the  platform  other  than  the  usual  stopping- 
place. 

Looking  at  this  single  allegation  in  the  petition  on  the  one  hand, 
and  the  evidence  as  a  whole  and  the  instruction  before  noted  on  the 
other,  there  is  some  ground  for  the  claim  made. 

But  the  petition  makes  no  reference  to  the  usual  stopping- place. 
It  also  alleges:  "On  the  contrary,  when  the  train  reached  the 
depot  and  plaintiff  was  on  the  edge  of  the  steps,  and  before  he  had 
time  to  leave  them,  the  said  servants  suddenly,  negligently,  and  un- 
expectedly moved  and  lerked  the  train  forward,"  etc. 

Taking  the  petition  all  in  all,  there  is  no  substantial  variance  be- 
tween it  and  the  proofs,  much  less  a  failure  of  proof.  The  rule 
that  a  plaintiff  cannot  declare  upon  one  cause  of  action  and  recover 
upon  another  is  everywhere  conceded.  10  Mo.  406 ;  19  Mo.  30 ; 
24  Mo.  598 ;  69  Mo.  626. 

The  rule  in  this  respect  has  not  been  changed  by  the  Practice 
Act.    39  Mo.  287. 

But  §§  3702,  3565  R.  S.  recognize  a  plain  distinction  between 
a  variance  and  a  failure  of  proof.  When  the  train  arrived  at  the 
depot  and  stopped  opposite  the  platform,  the  plaintiff,  as  a  reason- 
able man,  could  come  to  no  other  conclusion  than  that  it  was  the 
{>lace  to  get  out.  As  to  him  it  was  the  proper  stopping-place,  un- 
ess  informed  to  the  contrary ;  and  if  he  was  so  warned,  then  un- 
der the  instruction  he  could  not  recover. 

Tlie  petition  gave  the  defendant  full  information  of  the  grounds 
upon  which  plaintiff  sought  a  recovery,  and  that  is  the  reason  of 
the  rule  before  noted. 

II.  The  second  instruction  for  plaintiff  asserts  the  proposition 
that  defendant  was  bound  to  exercise  the  highest  degree  of  care  in 
carrying  the  plaintiff  from  the  place  where  ne  entered  p^ttt 
the  train  to,  and  depositing  him  safely  at,  the  place  of 
destination ;  and  that  plaintiff  had  a  right  to  rely  upon 
the  directions  and  actions  of  the  servants  in  charge  as  to  when  they 
arrived  at  the  station. 

The  duty  of  a  carrier  towards  a  passenger  has  been  variously 
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stated  in  the  abstracts  It  is  certainly  a  duty  of  the  highest  order. 
The  undertaking  is  to  carry  the  passenger  withoat  fanlt  or  negli- 
gence. 

'''  It  has  been  accordingly  held  that  passenger  carriere  bind  them* 
selves  to  carry  safely  those  whom  they  take  into  their  custody,  as 
far  as  human  care  and  foresight  can  go— -that  is,  for  the  utmost 
care  and  diligence  for  very  cautious  persons ;  and  of  course  they 
are  responsible  for  any,  even  the  slightest,  neglect."  This  state- 
ment of  the  rule  in  Story  on  Bailments,  §  601,  has  met  with  the 
approval  of  this  court.  Lemon  v,  Chanslor,  68  Mo.  340,  356; 
Gilson  V.  Horse  R.  Co.,  76  Mo.  282,  287. 

But  aS  to  passengers,  a  carrier  is  not  an  insurer  against  accidents. 
As  a  general  statement  of  the  liability,  the  instruction  is  not  objec- 
tionable. The  instruction  proceeds  to  state  hypothetical!}'  the 
facts  upon  which  the  plaintin  may  recover.  These  facts  suflScient- 
ly  qualify  the  general  proposition.  There  was  certainly  evidence 
that  the  station  had  been  called.  There  was  a  direction  to  the  pas> 
sengers  to  prepare  to  get  out.  The  train  was  stopped  by  the  ser- 
vants at  the  depot.  Upon  what  else  could  a  passenger  act  ?  It  is 
not  shown  to  be  the  custom  to  give  any  further  or  additional 
notice.  There  was,  we  think,  evidence  upon  which  to  base  the  in- 
struction. 

III.  For  the  defendant,  the  court  told  the  jury  that  if  '^plaintiflf 
NcouoBHGB  nr  was  guilty  of  negligence  in  steppmg  from  the  train  in 
TRlS-PKon''  question  while  the  same  was  m  motion,  and  that  lii& 
MATB  CAUSE.  stcppiug  f  rom  said  train  was  the  proximate  cause  of  the 
injury  complained  of,  then  the  law  is  that  the  plaintiff  cannot  re- 
cover, and  the  jury  must  find  for  the  defendant. 

"  8.  If  the  jury  believe  from  the  evidence  that  while  the  train 
in  question  was  moving  up  to  its  usual  stopping-place,  the  plainti£F^ 
while  the  train  was  in  motion,  voluntarily,  and  contrary  to  the  ad- 
vice or  instruction  of  the  brakeman  of  said  train,  stepped  from  said 
tra^n  and  was  injured  in  consequence  thereof,  then  the  law  is  that 
the  plainti£E  cannot  recover,  ana  the  jury  must  find  for  the  defend- 
ant." 

Several  instructions  asked  by  the  defendant  were  modified  by 
the  court. 

The  second,  as  asked,  told  the  jury  that  if  plaintiff  voluntarily 
leaped  from  the  train  while  in  motion,  then  he  could  not  recover. 
This  the  court  modified  so  as  to  make  it  read  "  voluntarily  and 
negligently,"  etc.  For  one  to  jump  from  a  train  of  steam  car& 
while  in  rapid  motion,  voluntarily,  and  not  to  avoid  some  threat- 
ened danger,  is  negligence  ;  but  to  step  f  i*om  a  car  while  in  motion 
to  a  station  platform  may. or  may  not  be  negligence.  Whether  it 
is  or  not  is  a  question  of  fact  for  the  jurors  to  determine  from  all 
the  circumstances.  Doss  v.  Railroad  Co.,  59  Mo.  27;  KeDy  v. 
Railroad  Co.,  70  Mo.  607. 
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It  would  be  better  in  sucli  cases  to  snbmit  the  Question  by  leav- 
ing it  to  the  jurors  to  determine  whether  a  pruoent  peraon,  in  a 
like  situation  and  under  like  circumstances,  would  have  made  the 
step  or  leap. 

6ut  here  the  court,  in  the  preceding  instruction  given  on  the  same 
subject,  left  it  to  the  juroi-s  to  determine  whether  ''  such  getting 
off  the  train  was,  under  all  the  facts  and  circumstances  of  the  case, 
negligent ;"  and  in  the  plaintiff^s  first  instruction  it  is  made  a  con- 
dition of  recovery  that  he  was  in  the  exercise  of  such  care  as  a 
prudent  person  would  have  used  when  he  undertook  to  leave  the 
train. 

Taking  the  instructions  as  a  whole,  they  are  fair  enough. 

The  essential  elements  of  defendant's  fourteenth  instruction  were 
embraced  in  the  fourth  given. 

The  judgment  is  affirmed. 

Hbnbt,  Oh.  J.,  and  Sherwood,  J.,  disseot.  The  other  Judges 
concur. 

Henrt,  Ch.  J.,  dissenting. — I  have  not  time  to  do  more  than 
very  briefly  state  the  grounds  of  my  dissent  from  the  majority 
opinion. 

Tlie  cause  of  action  stated  in  the  petition  is  the  failure  of  de- 
fendant to  stop  the  train  long  enough  for  him  to  get  off  at  Bruns- 
wick, and  that  in  attempting  to  leave  the  car  he  was  injured. 

The  cause  of  action,  if  any,  was,  not  that  it  did  not  stop  a  suffi- 
cient leujgth  of  time  at  its  usual  stopping-place  to  enable  plaintiff 
to  ^t  off,  but  that,  by  the  negligence  and  carelessness  of  defend- 
ant's servants,  he  was  induced  to  believe  that  they  had,  when  in 
fact  they  had  had  not,  reached  the  place  at  which  they  stopped  to 
let  passengers  leave  the  car.  I  deem  it  unnecessary  to  cite  au- 
thorities in  support  of  so  elementary  a  proposition  as  that  the 
plaintiff  must  recover,  if  at  all,  upon  the  cause  of  action  alleged, 
and  not  upon  one  which  he  might  have  stated,  but  did  not. 

Degree  of  Care  required  at  to  Platforms  and  Approaohet — Sufficiency  of 
Complaint. — With  respect  to  its  platforms  and  approaches,  a  railroad  com- 
pany should  be  held  to  the  same  reasonable  degree  of  care  for  the  safety  of 
Its  patrons,  considering  the  nature  of  its  business,  as  individuals  upon  whose 
premises  others  come  by  invitation  or  inducement  for  the  transaction  of  busi- 
ness. 

In  an  action  by  a  passenger  who  was  injured  in  getting  off  the  cars  at  a 
station,  a  complaint  averring  that  the  platform  at  the  station  was  depressed 
in  the  centre  so  as  to  incline  toward  the  cars,  and  was  ^^  out  of  repair,"  and 
"  wholly  unsuitable  for  the  reception  of  passengers,"  but  containing  no  other 
allegation  as  to  negligence,  is  bad  on  demurrer.  Pennsylvania  Co.,  etc.,  e. 
Manon  (Indiana,  Dec.  1885),  8  N.  E.  Reptr.  874 

Passengers  entitled  to  Safe  Place  to  alight. — A.  station  being  called  by 
the  conductor  of  a  railrord  train,  and  the  passenger  told  to  get  off,  there 
being  no  light  or  assistance  offered,  had  a  right  to  rely  upon  the  directions 
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of  the  conductor  and  to  predume  that  he  was  at  the  usual  place  of  getting  o£E, 
and  that  there  was  at  that  place  a  safe*  and  suitable  place  to  alight  from  the 
train.     E.  Tennessee,  etc. ,  R.  Co.  «.  Conner,  15  Lea  (Tenn.),  254. 

Passenger  killed  by  Train  passing  on  Another  Track — Evidence. — ^In 
an  action  against  a  railroad  corporation,  under  the  Pub.  Sts.  Mass.,  c.  119, 
f  212,  for  causing  the  death  of  a  passenger,  there  was  a  conflict  of  eyidenoe 
as  to  whether  the  train  stopped  at  a  place  not  a  station  before  another  train 
went  by  on  another  track,  by  which  train  the  alleged  passenger,  who  had 
left  the  car,  was  killed.  A.  witness,  who  was  in  another  car  on  the  same 
train,  testified  that  he  had  heard  some  one  call  out  the  name  of  the  station, 
and  immediately  afterwards  the  other  train  went  by.  He  was  then  asked, 
against  the  objection  of  the  defendant,  whether  he  noticed  that  anything 
took  place.  He  answered  that  he  noticed  ^^  that  people  went  towards  the 
door,  and  the  door  was  closed  after.*'  Another  witness,  who  was  also  in 
another  car,  was  allowed  to  testify  that  after  the  train  stopped  she  went  on 
to  the  platform,  and  was  assisted  to  the  ground  by  an  employee  of  the  train. 
Another  witness,  who  was  also  in  another  car,  testified  that  after  the  station 
was  called,  she  got  to  the  ground  before  the  other  train  passed.  The  jury 
were  instructed  that  they*  were  to  consider  this  evidence  only  on  the  issue 
whether  the  train  stopped  before  the  other  train  went  by,  and  were  not  to 
consider  it  on  the  question  whether  the  name  of  the  station  was  called, 
unless  it  was  called  in  the  hearing  of  the  person  who  was  afterwards  killed. 
Beld^  that  the  defendant  had  shown  no  ground  of  exception  to  the  admission 
of  the  evidence.    Merrill  v.  Eastern  R.  Co.,  189  Mass.  252. 
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Wysob. 

(^Advanee  Oom^  Virginia.    JwMy  1886.) 

A  reffolation  printed  upon  the  back  of  a  book  of  commutation  tickets  and 
signed  oy  the  passenger  requiring  conductors  alone  to  detach  coupons  is  rea- 
sonable, and  is  part  of  the  contract  between  the  railway  company  and  tiie 
passenger.  If  the  latter  refuses  to  permit  the  conductor  to  detach  the  cou- 
pons and  insists  upon  doing  it  himself,  he  may  be  put  off  the  train.  If  on 
bein^  put  off,  he  sues  and  recovers  a  verdict  for  $550  punitive  damages  such 
verdict  will  be  set  aside. 

In  yirginia,  an  action  for  assault  committed  in  putting  a  passenger  off  a 
train  cannot  be  joined  with  an  action  w  contractu  for  breach  of  the  contract 
to  carry  the  passenger. 

Such  misjoinder  of  actions  is  demurrable,  although  the  defect  may  be 
cured  by  trial  and  verdict  where  no  demurrer  has  been  filed. 

A  plaintiff  declaring  on  a  contract  containing  conditions  must  aver  per- 
formance thereof  on  his  part,  so  far  as  they  are  applicable  to  him. 

Eebob  to  the  circnit  court  of  Wythe  county.  The  opinion 
states  the  case. 

W.ff.  BoUing  for  plaintiff  in  error. 

James  A.  Walker  and  R.  Crockett  for  defendant  in  error. 
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f 

FAUirrLBBOY,  J. — ^Thifl  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Wythe  county  rendered  on  the  26tn  day  of  Septem- 
ber,  1885,  in  a  suit  therein  depending,  in  which  H.  C.  Wysor  is 
plaintiff  and  the  Norfolk  &  Western  K.  Co.  is  defeudant. 

The  suit  is  a  common-law  action  of  trespass  on  the  case  for 
damages  for  the  alle^d  violation  by  the  defendant  company  of  its 
specif  contract  with  the  plaintiff,  embodied  in  the  facts. 

terms  and  conditions  of  what  is  called  a  '^  commutation  ticket,"  and 
entitled  on  its  face.  "  No.  161  Norfolk  &  Western  R.  Co.  2500- 
mile  ticket  Form  0.  Good  over  tlie  Norfolk  &  Western  R.  and  all 
divisions  and  Shenandoah  Valley  R."  There  was  a  general  demur- 
rer to  the  declaration,  which  was  overruled  by  the  court.  The 
declaration  sets  out  a  special  contract,  made  by  the  plaintiff  with 
the  defendant  for  the  transportation  of  the  plaintiff  over  the  roads 
of  the  defendant  at  a  rate  greatly  less  than  the  regular  passenger 
fare.  To  show  his  rights  as  a  passenger  and  the  de^ndant's  duties 
to  him  as  such,  the  plaintiff  sets  out  in  his  declaration  the  special 
contract  of  carriage  as  contained  in  his  said  commutation  ticket. 
This  said  conti*act  contains  and  expresses  certain  conditions  and 
stipulations,  with  the  reservation  of  distinct  rights  to  the  company, 
which  the  plaintiff  accepted  by  a  writing  signed  by  him  "in  con- 
sideration of  the  reduced  rates  at  which  the  ticket  was  sold  to  bim." 
These  said  conditions  and  stipulations,  thus  distinctly  set  out  in 
the  contract  itself,  are  fully  and  particularly  expLiined  in  the  "  In- 
structions to  Conductors''  which  are  printed  in  the  ticket,  and  to 
which  the  attention  of  the  plaintiff  was  specially  called  before  he 
signed  and  accepted  the  contract  of  which  they  are  part  and  parcel, 
and  which,  when  read,  admit  of  no  doubt  or  question  as  to  what  was 
the  intent  of  the  parties  when  the  contract  was  entered  into  as  to 
the  mode  in  which  it  was  to  be  performed. 

To  entitle  the  plaintiff  to  recover  in  this  action  for  an  alleged 
violation  of  this  contract,  he  must  aver  in  his  declaration,  and  prove, 
that  he  had  faithfully  performed  his  part  of  the  contract,  or  was 
willing  and  ready  to  perform  it,  but  was  prevented  by  the  failure 
or  inability  of  the  railroad  company  to  perform  it  on  their  part. 

The  declaration  nowhere  alleges,  avers,  or  pretends  that  the 
plaintiff  had  complin  with  the  terms  of  the  contract  and  per- 
tormed  what  was  required  of  him  ;  but  the  averments 
of  his  declaration  show  that  he  had  wilfully  and  delib-'niurora7if<ni^' 
erately  violated  both  the  letter  and  spirit  of  the  con-  **'  w^"®*"®"* 
tract,  and  had  assumed  such  an  attitude  towards  the  defendant 
railroad  company  and  its  servants  as  to  prevent  entirely  the  per- 
formance of  the  contract  between  Iiim  and  the  company  as  it  was 
intended  and  agreed.  The  contract  is  entire,  and  it  must  be  con- 
strued as  a  whole,  to  strike  out  the  conditions  and  stipulations 
which  constitute  the  consideration  or  inducement  to  the  company 
to  enter  into  the  special  contract  to  carry  the  plaintiff  at  a  i-educed 
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rate — only  a  little  more  than  one  half  of  their  regular  fare — would 
be  to  destroy  the  contract  and  deprive  it  of  its  character  as  a  spe- 
cial contract  differing  from  that  implied  in  the  regular  tickets  sold 
by  the  company,  and  which  the  law  makes  in  favor  of  every  pas- 
senger wno  gets  upon  the  train  and  pays  his  full  passenger  fare. 
For  the  foregoing  reasons  the  demuirer  to  the  declaration  should 
have  been  sustained. 

But  the  declaration  is  demurrable  on  the  ground  of  a  misjoinder 

^  ^  of  actions.     The  first  and  second  counts  are  ex  can- 

coDw^Ss-^'   tractUy  the  third  and  last  countis  ex  delicto — for  a  vio- 
lent, wilful,  and  malicious  assault  and  battery. 

'^  Actions  in  tort  cannot  be  joined  with  causes  arising  out  of  con- 
tract."    4  Minor's  Inst.  366. 

"  The  consequences  of  a  misjoinder  of  counts  or  causes  of  action 
are  more  material  than  in  case  of  a  single  count  being  defective ; 
for,  in  case  of  a  misjoinder,  however  perfect  the  counts  may  re- 
spectively be  in  themselves,  the  declaration  will  be  bad  on  general 
demurrer,  but  not  (ander  our  statute  of  Jeofails,  Code  1873,  chap- 
ter 177,  section  3)  on  motion  in  arrest  of  judgment  or  writ  of  error, 
unless  a  demurrer  had  been  put  in  and  overruled."  1  Chitty's 
Pleadings,  page  236;  4  Minors  Inst.,  page  367;  Womack  v.  Cir- 
cle, 29  Gratt.  196. 

The  counsel  for  the  plaintiflE  in  error  waived  the  demurrer,  and 
]*equested  this  court  to  decide  this  case  upon  the  facts  in  the  record 
and  the  law  applicable  to  the  facts. 

It  appears  from  the  evidence  that  H.  C.  Wysor,  the  defendant 
in  error,  who  is  the  plaintiff  in  this  suit,  on  the  30th  day  of  June, 
pactb.  1884,  got  upon  the  train  of  the  defendant  company  at 

Dublin,  in  Pulaski  County,  to  go  to  Central  depot,  a.  distance  of 
eight  miles;  that  he  was  the  owner  of  a  twenty-tive-hundi-ed-mile 
commutation  ticket  or  book,  issued  to  him  by  the  said  company, 
numbered  161,  containing  the  following  "conditions:" 

"  Only  the  two  persons  named  in  this  contract  are  entitled  to 
use  the  coupons  herein.  It  entitles  the  authorized  holder  to  travel 
to  the  extent  of  the  miles  indicated  on  the  regular  passenger  trains, 
provided  always  that  he  enters  or  leaves  said  trains  at  the  regular 
stations  of  the  company,  as  appears  in  its  published  schedules,  at 
points  at  which  it  takes  or  leaves  other  passengers.  The  usual 
amount  of  locked  personal  baggage,  etc.  .  .  .  Coupons  not  good 
for  passage  if  detached.  In  consideration  of  the  reduced  rates  at 
which  this  ticket  is  sold  (we)  hereby  accept  the  above  conditions. 
(Signed)  "  Henry  C.  Wysor. 

"  S.  Baskervtlle." 

This  commutation  ticket  or  book  has,  conspicuously,  "  Instruc- 
tions to  Conductors." 

"  First — Conductors  will  detach  coupons  to  cover  number  of 
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miles  passenger  travels,  aod  return  same  to  aaditor^  together  with 
other  collections.  Second — Conpk)n8  from  this  book  mnst  not, 
nnder  any  circnmstances,  be  accepted  for  passage  if  detached. 
Third — Take  up  and  return  the  cover  of  the  book  as  sopn  as  all 
the  coupons  are  detached.  Fourth — This  ticket  must  not  be  hon- 
ored unless  it  bears  the  stamp  of  the  office  issuing  the  same. 

(Signed)  A.  Pope, 

"  General  Passenger  and  Ticket  Agent." 

Said  ticket  had  coupons  attached,  so  that  the  exact  'number  of 
miles  the  passenger  desired  to  travel  could  be  readily  detached. 
The  said  H.  C.  Wysor,  the  plaintiff,  ordered  the  ticket  through 
tlie  defendant  company's  station  agent  at  Dublin  from  the  general 
passenger  and  ticket  agent  of  the  company  at  Roanoke,  Ya.,  who, 
as  he  knew,  could  only  issue  them,  and  who  could  only  issue  orders 
and  instructions  to  the  conductors  for  the  regulation  and  running 
of  the  trains ;  and  when  he  received  the  ticket  or  book  he  read  the 
**  Instructions  to  Conductors"  on  the  inside  of  said  ticket,  to  which 
his  attention  was  particularly  called,  and  he  then  read  and  signed 
the  contract  on  the  inside  of  the  front  cover  of  said  ticket,  and  paid 
the  said  agent  the  fifty  dollars  and  took  the  book.  On  the  said 
30th  day  of  June,  1884,  when  the  conductor  of  the  train  of  de- 
fendant company,  onb  Cabell  Childress,  came  into  the  car  soon 
after  the  train  got  in  motion  from  Dublin  going  east,  he  saw  the 
plaintiff  Wysor  in  the  car,  and  as  he  approached  him  to  collect  his 
fare  he  saw  him  in  the  act  of  detaching  the  coupons  from  his  com- 
mutation ticket.  He  at  once  extended  his  hand  towards  the  plain- 
tiff, sayinff,  "  Stop ;  don't  do  that.  I — I  can't  take  the  coupons  if 
you  tear  them  out."  The  plaintiff  disregarded  this  remonstrance, 
and  tendereil  to  the  said  conductor  four  coupons  which  he  had  de- 
tached from  his  ticket,  representing  eight  miles  of  travel,  or  twenty 
cents,  saying  to  the  conductor  that  he  could  have  the  ticket  or  book 
to  identify  tlie  coupons,  but  that  he  must  not  tear  his  book.  The 
conductor  refused  to  take  the  coupons  thus  tendered  to  him,  and 
told  the  plaintiff  that  unless  he  would  let  him  have  the*  book  to 
detach  coupons  himself  for  the  number  of  miles  plaintiff  intended 
to  travel  he  would  be  obliged  to  put  him  off ;  that  it  was  his  duty 
under  the  express  orders  and  regulations  of  the  company  to  detach 
the  coupons  himself.  The  plaintiff  then  said,  "  You  will  have  to 
put  me  off:  stop  your  train."  The  conductor  thereupon  did  stop 
the  train,  and  told  the  plaintiff  to  get  off.  He  (the  plaintiff)  got 
up  and  walked  out  of  the  car  and  off  the  train,  about  one  half  mile 
from  the  station  at  which  he  got  on. 

The  plaintiff  Wysor  had  some  time  before  that  detached  his 
coupons  from  his  ticket  while  a  passenger  upon  Childress's  train,  ^ 
and  tendered  them  to  said  Childress,  conductor,  for  his  fare,  who 
at  first  refused  to  receive  them,  but  did  accept  them,  and  carried 
the  said  Wysor  to  his  destination.    On  that  occasion  Childress 
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called  the  attention  of  Wysor  to  his  contract  with  the  company,  as 
contained  in  his  ticket  and  the  instrnctions  to  the  conductors,  to 
which  the  said  Wysor  replied,  "  Ton  have  on  two  occasions  torn 
out  of  tny  book  too  mnch,  and  I  don't  intend  for  ;|^ou  to  tear  it 
again.  I  shall  continue  to  tear  ont  mj  coupons.  This  is  my  book ; 
I  bought  it  and  paid  my  money  for  it,  and  I  have  a  right  to  do 
with  it  as  I  please."  To  this  the  said  conductor  replied  that  he 
(Childress)  was  boutid  to  obey  faithfully  and  strictly  the  rules  and 
regulations  of  the  company,  and  if  the  plaintiff  did  that  with  him 
again  he  would  not  receive  the  coupons  and  would  put  him  off  his 
train.  The  said  Wysor  had  had  trouble  with  other  conductors  on 
defendant's  road  about  the  same  matter  and  had  been  put  off  the 
trains  by  two  other  conductors,  and  he  had  brought  three  suits 
against  the  company  for  it.  The  plaintiff  Wysor  stated  in  his  evi- 
dence that  when  Childress  and  the  other  conductors  had  their  at- 
tention called  to  the  fact  that  they  had  detached  too  many  coupons 
from  his  ticket,  they  promptly  corrected  the  mistake  and  handed 
back  to  him  the  excess. 

Upon  this  evidence  the  plaintiff  instituted  this  action,  as  set 
forth  in  the  declaration  upon  his  contract,  which  he  introduced  in 
iBSTBucnoiiB.  evidence  and  relied  on  before  the  jury  to  recover  dam- 
ages from  the  company.  The  circuit  court  refused  to  give  the  in- 
structions asked  for  by  the  defendant  except  the  fourth,  as  follows : 
"  The  court  instructs  the  jury  that  if  the  plaintiff  first  deliberately 
violated  his  contract  with  the  defendant,  ne  is  not  entitled  to  re- 
cover, provided  no  unnecessary  force  was  used  to  eject  him."  And 
then  the  court,  of  its  own  motion,  instructed  the  jury  as  follows  r 
"  The  court  instructs  the  juiy :  the  commutation  tickets,  as  are 
described  by  the  evidence  in  this  cause,  being  sold  by  the  railroad 
company  at  reduced  rates  under  contract,  thehiolder  thereof  should 
substantially,  in  using  them,  comply  with  the  contract,  and  in  this 
case  a  substantial  compliance  with  the  contract  required  that  the 
coupons  should  be  detached  either  by  the  conductor  of  the  train  to 
whom  presented,  or  the  same  be  done  in  his  presence  and  sight ;  and 
when  so  done  the  book  or  ticket  should  be  presented  for  examina- 
tion and  Identification  along  with  the  coupons,  and  if  the  evi- 
dence shows  that  the  plaintiff  detached  the  coupons,  or  any  of  them, 
without  the  presence  of  the  conductor,  and  did  so  intentionally  to 
prevent  the  conductor  of  the  train  from  detaching  them,  the  con- 
ductor had  a  right  to  refuse  to  receive  the  coupons  so  detached  and 
presented,  and  to  demand  payment  of  fare  before  carrying  the  pas- 
senger further,  and  to  eject  him  if  he  refused  to  pay,  provided  he  did 
so  without  using  unnecessary  force.  But  if  the  evidence  shows,  on 
the  contrary,  that  the  coupons  were  wholly  detached  in  presence  of 
the  conductor,  and  were  presented  alon^  with  the  booK  or  ticket 
for  examination  and  identification,  then  it  was  the  duty  of  the  con- 
ductor to  receive  the  coupons  and  carry  the  passenger  to  his  desti- 
nation; and  to  eject  him  under  such  circumstances  renders  the 
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railroad  company  liable  for  damages,  to  be  estimated  aooording  to 
the  time,  place,  and  circmnstances  attending  the  eviction  and  the 
inconveniences  and  special  dama^  sustained  by  the  party  evicted." 

Under  these  instructions  the  jury  found  a  verdict  for  the  plain- 
tiff for  $550  damages,  which  verdict  the  court  refused  to  set  aside 
on  motion  of  the  defendant,  and  the  court  entered  judgment  upon 
the  said  verdict  for  the  said  damages  and  costs  against  the  defend- 
ant company.  We  are  of  opinion  that  the  verdict  of  the  jury  is 
contrary  to  law  and  the  evidence  in  the  case,  and  that  the  circuit 
court  erred  in  refusing  to  set  it  aside  on  the  motion  of  the  defend- 
ant and  in  refusing  to  grant  a  new  trial,  and  also  in  giving  the  in- 
struction which  was  given  by  the  court  to  the  jury  of  its  own 
motion,  instead  of  the  instructions  asked  for  by  the  defendant. 

It  is  well-settled  law  that  a  carrier  has  a  right  to  make  reason- 
able rules  and  regulations  for  the  conduct  of  its  affairs,  and  that 
they  are  binding  upon  the  passengers  and  the  public  rah^wat 
dealing  with  the  carrier  when  brought  to  their  notice, 
provided  always  that  these  conditions  and  regulations 
and  instructions  are  kept  within  the  rule  which  prohibits,  upon 
principles  of  public  policy,  certain  conditions  of  contracts  to  be 
made  exempting  carriers  from  liability  for  negligence,  or  for  fail- 
ure to  comply  with  obligations  and  duties  to  the  public  imposed  by 
law.  Rorer  on  Railroads^p.  979,  980,  and  985 ;  1  Am.  &  Eng; 
R.  R.  Cas.  253 ;  Western  Union  Telegraph  Co.  v.  Reynolds  Bros., 
77  Va.  (2  Hansbrough)  178. 

The  reasonableness  of  the  rules  and  regulations  of  a  railroad 
company  is  a  question  of  law  addressed  to  the  courts.  The  regula- 
tions and  rules  of  the  defendant  company  as  contained  in  ^^  Instruc- 
tions to  Conductors  "  are  reasonable,  and  do  not  inter-  ^^^^^^ 
fere  with  or  inf rinfi^e  any  rights  of  the  plaintiff  belong-  to  bb  passed 
mg  to  him,  m  common  with  others,  to  be  earned 
saiely,  peaceably,  and  comfortably,  and  with  convenient  despatch, 
over  the  company's  roads.  It  was  the  clear,  explicit,  and  expressed 
intention  and  agreement  of  the  plaintiff  and  defendant,  at  the  time 
the  contract  of  carriage  was  entered  into,  that  the  conductor  should 
detach  the  coupons  for  the  number  of  miles  the  plaintiff  informed 
him  he  intended  to  travel,  and  the  conditions  and  stipulations  of 
the  special  contract  of  carriage — "  Coupons  not  good  for  passage  if 
detacned ;"  "  Conductors  wul  detach  coupons,"  etc. ;  "  Coupons 
from  this  book  must  not,  under  any  circumstances,  be  accepted  for 
pass^e  if  detached  " — were  made  to  prevent  imposition  g^^,„  heli> 
and  fraud  upon  the  company,  and  as  a  reasonable  and  »^«>"^«* 
necessary  instruction  of  the  railroad  company  to  its  conductors  as 
to  what  shall  be  evidence  to  them  of  the  right  of  the  holder  of  the 
commutation  ticket  to  be  a  passenger  "upon  its  trains  and  to  enjoy 
the  rights  and  privileges  of  a  passenger  at  the  reduced  rate  of  fare ; 
and  the  plaintin  expressly  agreed  to  present  the  book  or  ticket  to 
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tlie  coDdactor'  as  a  whole,  so  that  he  conld  comply  faithfullj  and 
obediently  with  the  orders  of  his  superiors ;  and  it  was  a  plain 
violation  of  his  contract  for  the  plaintiff  to  detach  the  coupon  and 
to  demand  that  the  conductor  should  i*ecei  ve  it  in  a  mutilated  form. 
The  plaintiff  says  that  he  knew  all  about  these  rules  and  j-egnla- 
tions,  and  read  them  before  he  signed  the  contract ;  and,  without 
this  condition,  that  the  conductor  should  detach  the  coupons,  and 
not  the  holder  of  the  ticket  or  book,  the  company  would  not  have 
made  the  contract  with  the  plaintiff.  If  he  had  insisted,  or  even 
intimated,  before  the  ticket  was  delivered  to  him,  that  this  condi- 
tion or  i*ule  should  be  expunged,  or  he  would  not  sign  the  contract, 
then  he  could  not  have  purchased  the  ticket.  Mr.  Pope,  the  gen- 
eral passenger  ticket  agent,  would  have  then  refused  to  sell  him  the 
ticket,  and  he  would  have  been  compelled  to  buy  the  regular 
tickets  at  the  full  rates  of  first-class  passenger  fare.  The  company 
would  have  had  the  absolute  right  to  refuse  to  sell  the  plaintiff 
this  commutation  ticket  if  he  had  insisted  upon  the  right,  as  he 
now  does,  to  detach  the  coupons;  and  there  is  no  power  to  comjicl 
the  company  to  sell  these  tickets  at  reduced  rates,  except  upon  such 
terms  and  conditions  as  they  choose  to  make  with  the  buyers  of 
them.  The  railroad  company  has  the  right  to  make  these  reason- 
able conditions ;  and  the  violation  of  any  of  these  conditions  for- 
feits the  right  of  the  holder  of  the  ticket  to  be  carried  as  a  passen- 
ger upon  the  terms  of  the  ticket,  and  he  may  be  expelled  from  the 
train  by  the  conductor  without  any  liability  for  damages  upon  the 
company,  provided  that  no  unnecessary  force  be  used.  The  plain- 
tiff in  this  case  contracted  with  express  reference  to  and  recogni- 
tion of  this  reasonable  and  necessary  rule  of  the  company  for  the 
direction  of  conductors  to  prevent  fraud,  deceit,  and  imposition  ; 
and  the  plaintiff  had  no  riglit  to  contend  and  squabble  with  the 
conductor  about  a  construction  of  his  contract,  and  to  insist  that 
the  conductor  should  violate  the  express  orders  of  his  superior  in 
office  and  put  himself  in  the  attitude  of  disobedience,  and  to  de- 
mand that  he  should  stop  the  train  and  expel  him,  to  the  annoy- 
ance and  delay  and  discomfort  of  the  other  passetigers,  with  the 
direct  and  sinister  design  of  suing  the  company,  and,  under  the 
guise  of  law  and  aid  of  tue  courts,  to  mulct  them  in  a  verdict  for 
damages. 

The  verdict  of  the  jury  is  for  excessive,  punitive,  and  examplary 
damages,  and  it  should  have  been  set  aside  by  the  court.  Such 
damages  belong  alone  to  actions  of  tort ;  and  there  is  no  evidence 
VEEDicT  HXLD  of  a  wUf ul  aud  malicious  purpose  or  intent  by  the  com- 
KCEMivE.  pany  or  its  servants  to  wrong  or  injure  the  plaintiff,  or 
of  any  neglect  of  duty  to  the  public,  or  of  negligence  or  indiffer- 
ence ;  but,  on  the  contrary,  the  evidence  is  full  and  conclusive  that 
the  plaintiff  got  upon  the  defendant's  train  expecting  to  be  ex- 
pelled, and  so  conducted  himself  as  to  compel  his  expulsion  from 
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the  train,  with  a  view  of  Buing  the  company  for  a  wrongful  expul- 
sion, with  the  systematic  and  persistent  design  of  making  money 
by  his  self-sought  and  self-innicting  martyrdom.  He  must  take 
nothing  by  his  false  clamor.  Enlightened  policy  as  well  as  a  sound 
and  impartial  administi*ation  of  justice  will,  while  railroad  com- 
panies as  carriers  are  held  to  a  strict  performance  of  all  their  difh- 
cuit  and  dangerous  duties  under  the  law,  shield  them  from  exces- 
sive and  oppressive  verdicts  where  they  are  not  in  fault.  The 
verdict  of  the  jury  in  this  case  must  be  set  aside,  the  plaintiff's 
declaration  be  quashed,  and  the  judgment  of  the  circuit  court  be 
reversed  and  annulled,  with  costs  in  favor  of  the  plaintiff  in  error. 
Judgment  reversed. 


OmoAGo  AND  Alton  R.  Go. 

PiLLSBUBY. 

(Adoanee  Uoie,  lUinois.    N<n>emb&r  18,  1886.) 

A  company  owning  a* steel-mill  in  Joliet,  III.,  had  a  *' strike"  among 
Its  workmen  who  belonged  to  a  *'  union."  The  steel  company  thereupon 
employed  ''non-union"  men,  and,  in  order  that  the  latter. might  be  trans- 
ported safely  to  and  from  the  mill,  agreed  with  the  Chicago  &  Alton  R.  Co. 
that  the  latter  should  stop  certain  of  its  trains  at  the  mill  for  such  of  the 
*^  non-union"  employees  who  might  need  or  desire  to  get  aboard.  A  large 
number  of  the  "non-union"  men  got  aboard  one  of  the  trains  on  which 
PilLsbury,  the  plaintiff,  was  a  passenger.  The  train  proceeded  on  its  way, 
but  was  required  to  stop  at  a  railway  crossing  some  distance  from  the  mill. 
At  this  point  the  train  was  boarded  by  a  mob  of  ''union"  men,  who  attacked 
the  "  non-union"  workmen,  firing  several  shots,  one  of  which  wounded 
plaintiff,  who  sued  the  railway  company  for  neglecting  to  furnish  him,  as  a 
passenger,  sufficient  police  protection  to  insure  his  safety.    Held  : 

1.  That  the  "non-union"  workmen  in  securing  employment  to  the  exclu- 
sion of  the  "union"  men  were  guilty  of  no  ouence,  but  were  in  the  exercise 
of  a  common  right. 

2.  That  the  fact  that  they  had  in  the  exercise  of  their  right  to  secure 
employment  incurred  the  wrath  of  an  angry  mob  of  "union"  workmen 
furnished  no  good  reason  why  the  railway  company  should  have  refused  to 
carry  them  as  passengers,  so  lon^  as  they  were  orderly  and  well-behaved. 

8.  That  the  evidence  showed  no  notice  to  the  railway  company  that  any 
difficulty  or  trouble  was  likely  to  occur  with  the  "  union"  men  at  the 
"crossing,"  and  that  hence  the  railway  company  was  not  negligent  in  not 
providing  at  that  point  sufficient  police  to  protect  the  train  and  its  passen- 
gers, and  therefore  the  company  was  not  liable  to  plaintiff. 

4.  That  the  fact  that  the  steel  company,  through  its  foreman,' had  paid  for 
the  passage  of  all  the  "non-union"  laborers  did  not  lessen  the  obligations  of 
the  railway  company  to  receive  them  as  passengers  below  what  such  obliga- 
tions would  have  been  had  each  laborer  paid  his  own  fare. 

26  A.  &  £.  R.  Cas.— 16 
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5.  That  the  railway  company  had  the  right  to  agree  to  stop  its  trains  at 
the  mill,  even  though  there  was  no  regular  stopping  place  there. 

6.  That  a  railway  company  is  not  bound  to  carry  on  its  trains  a  sufficient 
force  of  men  to  repel  the  tmanticipated  attacks  of  mobs. 

Appeal  from  the  Second  District  Appellate  Court. 
Corydan  Bechwith  and  A,  S.  Trude  for  appellant. 
The  facte  appear  in  the  head-note. 

Magrudeb,  J. — In  order  to  justify  a  recovery  in  this  case  it 
must  be  shown  that  appellant  was  guilty  of  negligence,  and  that 
each  negligence  was  the  proximate  cause  of  the  injury  to  appellee. 

The  instructions  proceed  upon  the  theory  that  tne  taking  of  tlie 

Duty  of  rail-  ^^^^"^^^^^  ^^^^  upou  the  train  on  the  evening  of  June 
WAY  coMPAMY  1,  1882,  was  an  act  of  negligence.  The  jury  were 
8EN0ER8-EX  told,  lu  substancc,  that  if  tlie  circumstances  were  such 
as  to  lead  a  prudent  man  to  believe  that  the  presence  of 
the  non-union  men  upon  the  train  would  provoke  an  attack  b}'  tlie 
strikers,  and  the  appellant  knew  of  sucn  circumstances,  then  the 
admission  of  the  non-union  men  into  the  cai-s  was  a  violation  of 
appellant's  duty  to  its  passengers,  and  the  appellee  was  entitled  to 
a  recovery. 

"  The  law  requires  common  carriers  of  passengers  to  take  and 
carry  every  one  who  desires  to  go,  provided  they  have  room  and 
there  be  no  objection  on  account  of  the  condition,  habits,  chai^oc- 
ter,  deportment,  or  purposes  of  the  passenger."  G.  &  C.  W.  R. 
Co.  V.  Yarwood,  15  111.  468. 

"The  company  has  no  power  to  adopt  rules  and  regulations 
prohibiting  decently  behaved  persons  who  will  pay  their  fare  and 
conform  to  all  reasonable  regulations  for  the  saiety  and  comfort  of 
passengers  from  travelling  on  the  road."  C,  B.  &  Q.  K.  Co.  v. 
Bryan,  90  111.  126. 

It  is  the  duty  of  a  railroad  company  "  to  receive  and  carry  all 
persons,  as  passengers,  wishing  to  become  such,  provided  they  in 
good  faith  oflEer  to  pay  the  usual  fare."  Rorer  on  Railroads,  p. 
961 ;  Angell  on  Carriers,  sections  524,  525 ;  Storey  on  Bailments, 
591. 

It  is  true  that  the  rule  here  laid  down  is  subject  to  certain  quali- 
fications. There  are  thos^whom  the  common  carrier  is  not  bound 
to  receive  or  carry.  "  He  is  not  obliged  to  carry  one  whose  osten- 
sible purpose  is  to  injure  the  carrier's  business,  one  fleeing  from 
justice,  one  going  upon  a  train  to  assault  a  passenger,  commit  lar- 
ceny or  robbery,  or  for  interfering  with  the  proper  regulations  of 
the  company,  or  for  gambling,  or  for  committing  any  crime ;  nor 
is  he  bound  to  carry  a  person  who,  on  account  of  his  drunken  con- 
dition, would  be  obnoxious  to  passengers,  nor  one  affected  with  a 
contagious  disease."     Thompson's  Carriei-s  of  Passengers,  p.  29. 

Persons  may  be  rejected  "  who  are  of  known  or  notoriously  bad 
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or  even  jastly  saspicious  character,  or  persons  offensively  gross 
and  immoral  in  their  condact,  habits,  or  behavior,  or  such  as  refuse 
to  pay  their  fare  or  to  conform  to  the  reasonable  rules  and  regula- 
tions of  the  company."     Rorer  on  Railroads,  p.  958. 

The  above  extracts,  based,  as  thev  are,  upon  numerous  adjudi-- 
cated  cases,  indicate,  the  nature  and  character  of  the  objections^ 
which  common  carriers  are  justified  in  making  to  persons  whtf 
demand  to  be  carried  as  passengers.  No  such  objections  existed 
in  the  case  of  the  thirteen  "  non-union"  laborers  received  on  its 
train  by  appellant. 

It  is  said  that  these  laborers  had  incurred  the  wrath  of  an  angry 
mob,  and  that  their  presence  on  the  train  invited  the  rwht  to  n- 
vengeance  of  that  mob.  They  had,  however,  done  mkkt. 
nothing  to  deserve  the  hostile  treatment  exhibited  toward  them. 
They  tad  agreed  to  work  for  the  steel  company  upon  being  paid 
certain  wages,  and  were  endeavoring  to  perform  their  agreement. 
"Wliat  they  were  doing  was  clearly  permissible  under  the  law. 
"Where  the  employer  and  the  employee  make  a  contract  with  each 
other,  and  arrange  the  terms,  satisfactory  to  themselves,  upon 
which  the  one  shull  receive  and  the  other  shall  render  service,  they 
are  acting  strictly  within  the  limits  of  their  constitutional  rights. 
In  this  country  any  man  has  a  right  to  work  for  whom  he  pleases 
upon  any  conditions  that  he  chooses  to  submit  to,  provided  the 
occupation  engaged  in  is  lawful  in  its  character.  Any  individual 
or  any  organization  which  assumes  to  interfere  with  the  exercise 
of  such  right  infringes  upon  the  personal  liberty  and  freedom  of 
action  which  it  is  the  object  of  our  institutions  to  secure  to  every 
law-abiding  citizen. 

In  the  light  of  these  principles  the  non-union  workmen  were 
committing  no  offence.  They  were  earning  their  living  in  an 
honest  way  by  legitimate  labor  in  a  lawful  occupation.  To  hold 
that  because  they  were  so  doing  a  common  carrier  was  authorized 
to  refuse  to  give  them  passage  over  its  road  would  be  to  maintain 
a  monstrous  doctrine  indeed.  It  is  true  that  the  "  Ore-shovellers' 
Union,"  a  labor  organization  outside  of  and  unknown  to  the  law, 
chose  to  take  offence  at  their  conduct,  and  to  pursue  them  with 
unnatural  violence.  But  we  are  not  prepared  to  hold  that  a  com- 
mon carrier  will  be  justified  in  refusing  to  receive  a  person  as  a 
passenger  in  its  conveyance  simply  because  that  person's  exercise 
of  his  lawful  rights  has  become  offensive  to  his  unreasoning  neigh- 
bors, and  provokes  from  such  neighbors  unreasonable  demonstra- 
tions of  hostility  against  his  person.  Suppose  that  the  appellee, 
who  is  a  judge  of  one  of  the  appellate  courts  of  this  State,  had  by 
bis  declaration  of  the  law  upon  some  public  question  stirred  up  such 
a  feeling  of  hostility  toward  himself  among  ascertain  class  of  per- 
sons along  the  line  of  the  railroad  over  which  he  was  obliged  to  travel 
from  his  home  to  the  place  where  his  court  held  its  sessions  that 
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he  was  in  danger  from  mob  violence,  and  that  npon  his  application 
to  be  received  as  a  passenger  the  railroad  company  had  declined  to 
admit  him  upon  its  train  on  the  gronnd  that  his  presence  there 
might  provoke  an  attack  at  ^ome  point  on  the  road,  and  so  cause 
injuiy  to  the  passengers,  would  the  company  be  justified  in  thus 
preventing  him  from  going  to  the  performance  of  his  official 
•duties?  We  see  no  ditterence  between  the  case  supposed  and  the 
•case  presented  by  the  record.  The  law  is  no  respecter  of  persons. 
Its  glory  is  that  it  extends  its  protecting  hand  as  well  to  the  lowly 
workman  as  to  the  learned  judge.  Each  one  of  these  thirteen 
"  non-union"  laborers,  soiled  with  the  ore-dust  from  the  idocks,  yet 
willing  to  comply  with  the  reasonable  regulation  which  required 
him  to  take  his  seat  in  the  smoking-car  rather  than  in  either  of  die 
passenger  coaches,  was  as  much  entitled  as  was  appellee  to  demand 
of  a  carrier  holding  its  franchises  at  the  hands  of  the  State,  for  tlie 
benefit  of  the  whole  public,  a  safe  passage  at  the  close  of  his  day's 
labor  to  his  home  and  his  familv. 

Hence  it  was  no  less  the  duty  of  the  railroad  company  to  take 
the  thirteen  laborers  on  the  train  than  to  take  the  appellee  thereon. 

Appellant  was  not  obliged  to  neglect  its  duty  to  the  one 
SS^ay'to  because  the  performance  of  that  duty  might,  in  some 
UOTOH"  MM.'      remote  and  uncertain  degree,  result  in  harm  to  the 

other.  It  is  not  contended,  nor  is  there  a  particle  of 
evidence  to  show,  that  the  appellant  had  any  notice  that  this  attack 
would  be  made  on  its  train,  either  at  the  point  where  it  was  made 
or  at  any  other  point  on  its  road.  Laborers  had  been  brought  np 
from  Joliet  to  Chicago  in  the  morning  and  returned  to  Joliet  in 
the  evening  prior  to  June  1,  1882,  bnt  the  "strikers"  had  made 
no  attack  before  this  particular  day  upon  any  passenger  train. 
They  laid  their  plans  with  rare  cunning  and  secrecy.  The  i-ailroad 
crossing  whpre  they  boarded  the  train  when  it  stopped  was  situ- 
ated within  the  city  limits.  If  there  was  anything  in  tneir  previous 
conduct  to  lead  a  prudent  man  to  suppose  that  an  attack  would  be 
made  upon  the  train  after  it  had  leit  the  docks  and  started  on  its 
journey,  some  of  the  policemen  who  had  done  duty  at  the  dock- 
yards and  were  fully  aware  of  the  occurrences  that  had  theretofore 
taken  place  would  have  been  found  stationed  at  the  railroad  cross- 
ing. Instructions  must  be  based  upon  the  evidence.  If  it  is  left 
to  the  jury  to  determine  whether  or  not  a  prudent  man  would 
draw  certain  conclusions  from  certain  circumstances  it  must  at 
least  appear  that  there  was  some  reasonable  and  natural  relation 
between  the  circumstances  existing  and  the  conclusions  to  be  drawn 
from  them.  No  prudent  man,  even  Mn  the  exercise  of  that  high 
degree  of  care  which  the  law  imposes  npon  the  carrier  of  passen- 
gers, could  be  expected  to  foresee  or  anticipate  that  the  animosity 
of  union  toward  non-union  laborers  would  lead  to  such  a  wanton 
and  fiendish  attack  as  is  shown  by  this  record  to  have  been  made 
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IB  a  civilized  city  and  under  a  government  of  law  upon  a  train  full 
of  peaceable  and  orderly  passengei-s. 

The  third  instruction  given  for  the  appellee  told  the  jury  that 
the  appellant  could  not  justify  the  admission  of  the  non-  _         ♦ 
union  laborers  into  the  train  "  on  the  ground  that  the  tickkts-ef- 
defendant  had  issued  to  tlie  foreman  of  said  laborers  a  tions  op  com" 
ticket,  on  whicli  they  were  carried  on  said  train."    We 
think  that  this  instruction  was  calculated,  under  the  circumstances 
of  this  case,  to  make  a  wrong  impression  upon  the  minds  of  the 

J'nry.  It  seems  to  intimate  tha^tne  obligations  of  appellant  to  the 
aborers  would  be  less  binding  in  a  case  where  their  common  em- 
ployer paid,  for  the  passage  for  all  of  them  and  purchased  one 
ticket  for  them  all  than  such  obligations  would  be  in  a  case  where 
each  laborer  paid  his  own  fare  and  bought  his  own  ticket.  Wo 
know  of  no  authority  and  can  see  no  reason  for  any  such  distinction. 
Whatever  rights  and  privileges  would  inure  to  the  benefit  of  the 
laborers  by  reason  '>f  their  fare  being  paid  would  so  inure  whether 
such  fare  was  paid  by  themselves  or  by  the  steel  company  which 
ernployed  them. 

It  18  further  clalaied  '.hat  there  was  no  regular  passenger  station 
at  the  ore-docks,  and  that,  for  this  reason,  appellant  was  not  obliged 
to  stop  there  and  take  on  4:he  thirteen  workmen. 

Even  if  it  was  not  obliged  to  stop,  it  will  not  be  denied  that  it 
had  the  right  to  stop.  And  it  is  a  matter  of  serious  g^ppCTo^g^n^ 
doubt  whether  the  industries  of  a  great  commercial  -AoEKwimiT 
centre  or  the  carriers  and  other  agencies  which  minis- 
ter to  and  aid  in  their  operations  are  bound  to  suspend  the  exercise 
of  th^ir  legal  rights  or  cease  the  transaction  of  their  lawful  busi- 
ness simply  because  there  exists  some  disturbance  in  the  commu- 
nity which  the  oflScers  of  the  law,  either  through  unwillingness  or 
inefficiency,  fail,  for  the  time  being,  to  successnilly  quell. 

But,  independently  of  this  consideration,  the  undisputed  proof 
shows  that  the  gateway  of  the  dock -yards  was  just  south  of  the 
river,  while  right  across  the  bridge,  on  the  north  side  of  the  river, 
was  the  regular  Bridgeport  station  ;  that  some  weeks  before  June 
1,  1882,  the  steel  company  had  made  an  arrangement  with  appel- 
lant by  which  the  latter  agreed  to  let  off  and  take  on  the  laborers 
at  the  docks,  rather  than  at  the  station,  because  the  men  would  be 
in  danger  of  being  injured  by  the  mob  if  compelled  to  walk  from 
the  one  place  to  uie  other  across  the  bridge ;  that  the  taking-on  of 
the  thirteen  workmen  on  June  1,  1882,  was  merely  one  act  in  the 
performance  of  a  previous  contract  between  the  appellant  and  the 
steel  company,  by  the  terms  of  which  appellant  was  to  bring.men 
from  Joliet  and  return  them  to  Joliet  on  each  and  every  day  when 
their  services  were  needed  at  the  docks.  The  eighty-fifth  section 
of  the  railroad  act  provides  that  railroad  companies  shall  receive 
and  deliver  passengers  ^^at  their  regular  or  appointed  time  and 
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place.'*  The  eighty-eighth  section  provides  that  trains  shall  stop 
a  certain  length  of  time  "at  each  station,  advertised  ...  as  a 
place  for  receiving  and  dischanging  passengers."  Hurd's  Rev. 
Stat,  of  1885,  pages  9M,  945. 

These  sections  are  merely  declaratory  of  a  general  rule  of  the 
common  law,  that  where  a  common  carrier  advertises  that  it  will 
stop  at  certain  regular  and  appointed  sections,  such  advertisement 
constitutes  a  special  contract  l)etween  it  and  th%  public  that  it  will 
so  stop.  Angell  'On  Carriers,  section  527  A.  Hence  the  obliga- 
tion to  stop  at  a  regular  passenger  station  rests  upon  the  basis  of 
contract.  In  the  case  at  bar  the  duty  of  appellant  to  stop  at  the 
docks  did  not  grow  out  of  a  contract  to  be  implied  from  its  ap- 
pointment and  advertisement  of  the  docks  as  a  regular 'Station,  but 
It  did  grow  out  of  an  equally  binding  contract  actually  entered 
into  betore  that  time,  as  above  stated,  between  appellant  and  the 
steel  company. 

It  is  to  be  observed,  also,  that  this  contract  was  made  for  the 
benefit  as  well  of  the  "  non-union"  laborers  as  of  the  steel  company. 
When  appellant  brought  the  men  from  Joliet  on  the  morning  of 
June  1  it  landed  them  at  the  docks  with  the  distinct  understanding 
that  the  train  was  to  stop  for  them  in  the  evening  and  take  them 
home.  To  have  refused  to  receive  them  on  board  in  the  evening 
would  have  been  to  leave  them  to  the  tender  mercies  of  the  mob 
during  the  night.  This  would  have  been  not  only  a  violation  of 
the  contract,  but  an  unmitigated  cruelty. 

The  instructions  given  to  the  jury  on  behalf  of  the  appellee  by 
the  trial  court  kept  entirely  out  of  view  the  obligations  which  were 
imposed  upon  appellant,  by  reason  of  the  previous  arrangement  for 
the  carriage  of  the  workmen,  so  made  between  it  and  the  steel 
company.  They  also  ignored  and  kept  out  of  view  the  obligations 
which  appellant  was  under  to  take  the  laborers  away  from  the 
docks  at  the  close  of  the  day  bv  reason  of  having  carried  them  to 
the  docks  at  the  beginning  of  the  day.  These  instructions  simply 
presented  to  the  jury  the  naked  question  whether  it  was  right  or 
not  for  appellant  to  stop  at  the  docks  and  take  on  the  laborers  on 
that  particular  evening,  without  reference  to  the  binding  force  of 
the  existing  contract  on  the  subject,  and  without  reference  to  the 
binding  force  of  appellant's  previous  conduct  toward  the  laborers 
themselves.     They  were,  therefore,  erroneous. 

It  is,  however,  contended  that,  if  appellant  was  bound  to  take 
DuTT  OF  PRO-  the  "non-union"  men  on  board,  it  should  have  provided 
▼rowo  pouc*.  ^  sufficient  force  to  protect  them  against  the  dangers 
which  were  likely  to  arise  under  the  circumstances.  It  is  true  that 
the  one  hundred  and  fifth  section  of  the  railroad  law  of  this  State 
provided  that  conductors  of  railroad  trains  "  shall  be  invested  with 

Solice  powers  while  on  duty  on  their  respective  trains."     Hurd's 
lev.  Stat,  of  1885,  page  948.     But  the  object  of  this  provision 
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was  merely  to  clothe  such  conductors  with  the  authority  to  keep 
order  among  their  passengers.  This  abundantly  appears  from  the 
lan^age  of  the  one  hundred  and  sixth  and  one  hundred  and  sev- 
enth sections,  which  authorizes  conductors  to  remove  disorderly 
passengers  and  to  call  on  the^other  employees  of  the  train  and  the 
other  passengers  to  aid  in  such  removal,  and  which  also  authorizes 
a  conductor  to  arrest  any  person  committing  a  crime  on  the  train. 
It  was  never  the  intention  of  the  statute  to  require  railroad  com- 
panies to  carry  a  force  large  enough  to  repel  the  attack  of  an  out- 
side mob. 

In  this  case  the  testimony  tends  to  show  that  the  strikers  who 
made  the  attack  consisted  of  between  one  hundred  and  two  hun- 
dred men.  The  officers  in  control  of  the  train  were  unable  to  do 
anything  against  such  a  force  and  were  overpowered.  The  duty 
of  protecting  the  citizens  of  the  State  against  so  large  a  body  of 
rioters  as  is  liere  referred  to  rests  upon  the  civil  aumorities,  and 
not  upon  the  railroad  corporations.  To  impose  such  a  duty  upon 
the  latter  would  be  to  clothe  them  with  a  part  of  the  functions  of 
the  government  itself. 

In  Pittsburgh,  Fort  Wayne  &  Chicago  R.  Co.  v.  Hinds,  53  Penn. 
St.  5l2,  the  supreme  court  of  Pennsylvania  says :  "  The  case  is 
that  of  a  mob  rushing  with  such  violence  and  in  such  numbers 
upon  the  cars  as  to  overwhelm  the  conductor  as  well  as  the  passen- 
gers. It  is  not  the  duty  of  railroad  companies  to  furnish  their 
trains  with  a  police  force  adequate  to  such  emergencies.  They  are 
bound  to  furnish  men  enough  for  the  ordinary  demands  of  traQ&- 
portation,  but  they  are  not  bound  to  anticipate  or  provide  for  such 
an  unusual  occurrence  as  that  under  consideration." 

The  doctrine  here  announced  in  the  Pennsylvania  case  was  ap- 
proved and  indorsed  by  the  supreme  court  of  Massachusetts,  speaK- 
ing  through  Mr.  Justice  Gray,  in  Simmons  v.  New  Bedford  V  ine- 
jard  &  ]^n tucket  Steamboat  Co.,  97  Mass.  361. 

Rorer  on  Railroads,  at  page  1106,  says :  "  A  railroad  company 
is  not  liable  in  an  action  at  the  suit  of  a  passenger  for  injuries  re- 
ceived by  mob  violence  in  the  course  of  nis  transportation  on  its 
cars,  if  without  the  power  of  the  company  to  prevent  the  same. 
The  duties  of  railroad  companies  as  carriers  do  not  include  the  ob- 
ligation of  providing  and  carrying  a  police  force  or  guard  sufficient 
to  suppress  mobs  who  intrude  into  the  cars." 

To  the  same  effect  is  Shearman  and  Bedfield  on  Negligence, 
section  278  b. 

Tested  by  the  principles  here  laid  down,  the  first  instruction 
given  for  appellee  was  erroneous.  It  directed  the  attention  of  the 
jury  to  the  negligence  of  the  defendant,  as  "  alleged  in  the  declara- 
tion." One  count  of  the  declaration  alleges  that  appellant  was 
guilty  of  negligence  because  it  ^^  failed  and  neglected  to  provide  a 
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sufficient  force  to  protect  the  said  train  from  attack  by  said  strik* 
ingworkmen." 

We  do  not  deem  it  necessary  to  discuss  any  other  of  the  numer* 
ons  points  argued  by  counsel,  as  arising  upon  the  twenty-three 

fiven  and  ten  refused  instructions  in  this  case.     For  the  reasons 
erein  stated  the  judgment  of  the  appellate  and  circuit  courts  is 
reversed,  and  the  cause  remanded  to  tne  circuit  court.    Keversed. 

Was  the  Railroad  Company  Quilty  of  Negligence  in  admitting  Non-union 
Woricmen  to  its  Train  during  a  Striice  ? — The  general  rule  is  well  settled 
that  a  railroad  company  is  bound  to  receive  all  persons  upon  its  trains  who 
desire  to  become  passengers  thereon.  This  principle  is  so  well  established 
as  to  hardly  need  the  support  of  authorities.  But  reference  may  be  made  to 
the  following:  Bennett  e.  Dutton,  10  N.  H.  481 ;  Jencks  e.  Golman,  2  Sum- 
ner, 221;  Saltonstall  e.  Stockton,  Taney's  Dec.  11;  Pearson  e.  Duane,  4 
Wall.  605;  Hannibal  R.  e.  Swift,  12  Id.  262;  Indianapolis,  etc.,  R.  Co.  e. 
Rinard,  46  Ind.  298;  Tarbell  B.  R.,  34  Gal.  616;  Mershon  e.  Hobcnsack, 
22  N.  J.  L.  872;  Galena,  etc.,  R.  e.  Tarwood,  15  111.  468. 

This  rule  of  the  common  law  is  sufficiently  broad  to  sanction  the  admis- 
sion of  workmen  to  trains  whether  they  belong,  to  a  trade  union  or  not  un- 
less members  of  trade  unions  fall  within  some  of  the  exceptions  to  the  rule. 
What,  then,  are  the  exceptions  to  the  rule  requiring  a  railroad  company  to 
carry  all  that  may  come  to  be  carried  ?  Mr.  Justice  Doe,  in  the  case  of 
McDuffee  e.  Railroad,  52  N.  H.  451.  indicates  in  a  general  way  what  cases  are 
exceptional.  He  says:  '*It  may  be  the  duty  of  a  common  carrier  of  pas- 
sengers to  carry  under  discriminating  restrictions,  or  to  refuse  to  carry,  those 
who,  by  reason  of  their  physical  or  mental  condition,  would  injure,  endanger, 
disturb,  or  annoy  other  passengers.  .  .  .  Healthy  passen^rs  in  a  palatial  car 
would  not  be  provided  with  reasonable  accommoaations  if  they  were  there 
unreasonably  or  negligently  exposed  by  the  carrier  to  the  society  of  small- 
pox patients.  Sober,  quiet,  moral,  and  sensitive  travellers  may  have  cause 
to  complain  of  their  accommodations  if  they  are  unreasonably  exposed  to 
the  companionship  of  unrestrained  intoxicated,  noisy,  profane,  and  obscene 
passengers  who  may  enjoy  the  discomfiture  they  cast  u{)on  others.  In  one 
sense,  both  classes  carried  together  might  be  provided  with  equal  accommo- 
dations; in  another  sense,  they  would  not.  The  feeling  not  corporeal,  and 
the  decencies  of  progressive  civilization,  as  well  as  physical  life,  health,  and 
comfort,  are  entitled  to  reasonable  accommodations.*'  2  Greenl.  £v.  sec^ 
222  A;  Bennett  v.  Dutton,  ION.  H.  481,  486.  Mental  and  moral  sensibil- 
ities unreasonably  wounded  may  be  an  actual  cause  of  suffering  as  pain  or  a 
broken  limb;  and  if  the  injury  is  caused  by  unreasonableness  of  facilities  or 
accommodations  (which  is  synonymous  with  ^nrea8onableness  of  service),  it 
may  be  as  plain  a  legal  cause  of  action  as  any  bodily  hurt,  commercial  in- 
convenience, or  practical  loss.  To  allow  one  passenger  to  be  made  uncom- 
fortable bylanother  committing  an  outrage,  without  physical  violence,  against 
the  ordinary  proprieties  of  life  may  be  as  clear  a  violation  of  the  common 
right  and  as  clear  an  actionable  neglect  of  the  common  carrier*s  duty  as  to 
permit  one  to  occupy  two  seats  while  another  stands  in  the  aisle."  Mr. 
Justice  Doe  thus  indicates  what  is  undoubtedly  the  true  rule,  namely,  that  a 
common  carrier  may  refuse  to  carry  as  passengers  persons  who  are  ill  with 
contagious  diseases,  who  are  intoxicated,  who  are  insane,  who  are  disorderly, 
and  who  are  thieves,  gamblers,  or  pickpockets  intending  to  ply  their  vocation 
upon  the  cars,  or  who  for  any  good  reason  are  likely  to  interfere  with  the 
comfort  and  safety  of  other  passengers,  or  who  interfere  with  the  business 
for  which  the  company  was  chartered  to  perform.  Cases  illustrating  this 
rule  are  numerous.     Thus,  a  railroad  company  is  not  bound  to  carry  a  pas» 
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Benger  who  is  on  board  to  solicit  traffic  for  a  rival  line.     Jencks  v.  Colman, 
2   Bamner,    321.     In  that  case  the  plaintiff  was  the  known  agent  of  the 
Tremont  line  of  stage  coaches.     The  proprietors  of  the  steamboat  Benjamin 
Franklin  had,  as  he  well  knew,  entered  into  a  contract  with  the  Citizen 
Stage  Coach  Co.  to  carry  passengers  between  Boston  and  Proyidence  in 
connection  with  and  to  meet  the  steamboat.    The  plaintiff  had  been  in  the 
habit  of  coming  on  board  the  steamboat  at  Providence  and  Newport  for  the 
purpose  of  soliciting  passengers  for  the  Tremont  line.    It  was  held  that  if 
the  jury  were  of  opinion  that  the  above  contract  was  reasonable  and  lonaflds^ 
and  not  entered  into  for  the  purpose  of  an  oppressive  monopoly,  and  that  the 
exclusion  of  the  plaintiff  was  a  reasonable  regulation  in  order  to  carry  this 
contract  into  effect,  the  proprietors  of  the  steamboat  would  be  justified  in 
refusing  to  take  the  plaintiff  on  board.     In  Pearson  «.  Duane,  4  Wall.  605, 
the  libellant  was  expelled  from  the  city  of  San  Francisco  by  a  vigilance 
committee,  and  was  forcibly  put  on  board  an  outgoing  steamboat  and  landed 
at  the  Mexican  port  of  Acapulco.     With  the  determination  of  returning  to 
San  Francisco  in  defiance  of  the  vigilance  committee,  he  got  on  board  a 
steamer  destined  for  that  port  of  which  the  respondent  was  master.     After 
the  steamer  had  put  to  sea,  his  identity  and  the  fact  of  his  expulsion  from 
San  Francisco  were  discovered  and  the  respondent,  with  a  view  of  prevent- 
ing  him  from  returning  to  San  Francisco,  believing  that  he  would  be  killed 
by  the  vigilance  committee  if  he  returned,  put  him  on  board  another  steamer 
which  again  landed  him  at  Acapulco.    It  was  held  that  having  been  per- 
mitted  to  go  upon  respondent's  steamer  without   objection,  and  having 
tendered  his  fare  and  otherwise  demeaned  himself  properly,  the  respondent 
could  not  lawfully  refuse  to  carry  him  and  that  he  was  entitled  to  recover 
damages.    But  the  decision  clearly  implies  that  the  respondent  might  have 
refused  to  receive  him  on  board  the  ship  before  it  sailed.     Davis,  J.,  said : 
**  If  there  are  reasonable  objections  to  a  proposed  passenger,  the  carrier  is 
not  required  to  take  him.     In  this  case,  Duane  could  have  well  been  refused 
a  passage  when  he  first  came  on  board  the  boat  if  the  circumstances  of  his 
banishment  would,  in  the  opinion  of  the  master,  have  tended  to  promote 
further  difficulty  should  he  be  returned  to  a  city  where  lawless  violence  was 
supreme.    But  this  refusal  should  have  preceded  the  sailing  of  the  ship. 
After  the  ship  had  got  to  sea,  it  was  too  late  to  take  exceptions  to  the 
character  of  a  passenger  or  to  his  peculiar  positioD,  provided  he  violated  no 
inflexible  rule  of  the  boat  in  getting  on  board.    This  was  not  done,  and  the 
defence  that  Duane  was  a  stowaway  and  therefore  subject  to  expulsion  at 
any  time  is  a  mere  pretence;  for  the  evidence  is  clear  that  he  made  no 
attempt  to  secrete  himself  until  advised  of  his  intended  transfer  to  the 
Sonora.     Although  a  railroad  or  steamboat  company  can  properly  refuse  to 
ptransport  a*  drunken  or  insane  person  or  one  wnose  character  is  bad,  they 
cannot  expel  him  after  having  admitted  him  as  a  passenger  and  received  his 
fare  unless  he  misbehaves  during  the  journey.    Duane  conducted  himself 
properly  on  the  boat  until  his  expulsion  was  determined  on,  «nd  when  his  fare 
was   tendered  to  the  purser  he  was  entitled  to  the  same  rights  as  other 
passengers.    The  refusal  to  carry  him  was  contrary  to  law,  although  the 
reason  for  it  was  a  humane  one.    The  apprehended  danger  mitigates  the  act, 
but  affords  no  reasonable  justification  for  it. 

In  Vinton  v.  Middlesex  R.  Co.,  11  Allen  (Mass.),  804,  it  is  held  that  rail- 
road companies  are  not  bound  to  receive  drunken  persons,  nor  gamblers  who 
come  aboard  the  train  to  ply  their  vocation,  Thurston  i;.  Union  Pacific  R. 
Co.,  4  Dillon,  821.  In  this  last  case,  the  court  held  that  it  was  a  question 
for  the  jury  to  determine  whether,  from  the  passenger's  previous  course  on 
its  trains,  the  company  had  good  reason  for  supposing  that  gambling  was 
his  purpose  in  the  instance  in  question.  Walsh  v,  Chicago,  etc.,  R.  Co.,  42 
Wis.  28,  18  authority  for  the  statement  that  railway  earners  ^re  not  bound 
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to  carry  persons  who  are  fleeing  from  justice,  whose  conduct  is  riotous  or 
disorderly,  who  are  known  to  .be  dangerous  characters  or  maniacs,  whose 
■clothing  is  in  such  a  filthy  or  dii^usting  condition  as  to  make  him  obnoxious 
to  other  passengers,  who  is  a&cted  with  a  contagious  disease  or  with 
Termin,  or  who  is  intoxicated.  And  in  Brown  e.  M.  &  C.  R.  Co.,  1  Am.  & 
Eng.  R.  R.  Cas.  247,  it  is  held  that  a  railroad  company  may  not  exclude  a 
prostitute  from  a  ladies^  car  if  her  manners  are^haste  and  decent.  As  to  the 
right  of  a  carrier  to  refuse  to  carry  or  to  expel  a  passenger  who  refuses  to 
desist  from  the  business  of  an  express  agent  on  the  carrier^s  vehicle,  see 
also  The  D.  R.  Martin,  11  Blatchf.  235;  Commonwealth  o.  Power,  7  Mete. 
^96. 

The  foregoing  authorities  are  sufficient  to  indicate  the  classes  of  persons 
who  may  be  refused  transportation  as  passengers.  It  needs  only  to  be  said 
that  obviously  those  classes  do  not  include  non-union  workmen,  and  there 
was  therefore  no  negligence  on  the  part  of  the  company  in  the  principal  caae 
when  it  took  such  workmen  upon  its  trains. 

Wat  the  Railroad  Company  Negligent  in  not  furnishing  an  Effective 
Police  Force  to  guard  the  Train  when  It  arrived  at  the  Crossing? — This  is 
a  question  for  the  jury  to  determine  under  all  the  circumstances.  The 
rule  of  law  upon  the  subject  is  this :  the  carrier  owes  to  a  passenger  the 
duty  of  protecting  him  from  the  violence  and  assaults  of  his  fellow-pas- 
sengers or  intruders,  and  will  be  held  responsible  for  his  own  or  his  servant's 
neglect  of  this  particular,  when,  by  the  exercise  of  proper  care,  the  act  of 
violence  might  have  been  foreseen  and  prevented;  and  while  not  required 
to  furnish  a  police  force  sufficient  to  overcome  all  force  when  unexpectedly 
and  suddenly  offered,  it  is  his  duty  to  provide  ready  help  sufficient  to 
protect  the  passenger  from  assaults  from  every  quarter  which  might  reason- 
ably be  expected  to  occur  under  the  circumstances  of  the  case  and  the  con- 
dition of  the  parties.  Batton  v.  South  &  North  Alabama  R  Co.,  28  Am. 
<&  Eng.  R.  R.  Cas.  516.  See  also  New  Orleans  R.  Co.  v,  Burke,  58  Miss. 
200;  Pittsburgh  R.  v.  Hinds,  53  Pa.  St.  512;  Pittsburgh  R.  v.  Pillow,  76 
Pa.  St.  510;  Goddard  c.  Grand  Trunk  R.  Co.,  57  Me.  202;  Cooley  on 
Torts,  644,  645;  Nieto  v.  Clark,  1  Cliff.  145;  Putnam  v.  Broadway  R.  Co., 
55  N.  Y.  108. 

There  are  cases  among  these  authorities  where  railroad  companies  have 
been  held  liable  for  injuries  to  passengers  by  outsiders.  In  Pittsourgh,  etc., 
R.  V.  Hinds,  58  Pa.  St.  512,  a  number  of  unruly  persons  forced  themselves 
upon  the  car  in  which  the  plaintiff  was  a  passenger,  and  in  the  course  of  a 
fight  between  some  of  them,  one  6f  them  was  thrown  upon  the  plaintiff  with 
such  violence  that  he  was  very  much  injured.  It  was  said  that  the  negli- 
gence of  the  company  or  of  its  officers  in  charge  of  the  train  was  the  gist  of 
the  action ;  and  that  while  it  was  not  the  duty  of  a  railroad  Company  to . 
furnish  their  trains  with  a  police  force,  they  were  bound  to  furnish  men 
enough  for  the  ordinary  demands  of  transportation,  and  that  if  the  con- 
ductor did  not  do  all  he  could  with  the  force  he  had  on  the  train  to  stop 
the  fighting,  it  was  negligence.  In  such  cases,  it  was  said  he  should  stop 
the  train,  if  necessary,  ana  call  to  his  assistance  all  its  servants  and  as  many 
of  the  passengers  as  are  willing  to  lend  a  helping  hand;  and  that  unless  he 
has  done  this,  and  put  forth  all  the  means  at  his  disposal,  he  has  no  right  to 
abandon  the  confiict.  To  keep  his  train  in  motion  and  busy  himself  in  col- 
lecting fares  whilst  a  fight  was  goins  on  was  to  fall  short  of  his  duty.  He 
ahould  not  have  been  content  with  ordering  the  thing  to  be  done.  He  should 
himself  have  led  the  way.  <'He  should  have  stopped  the  train  and  hewed 
a  passage  through  the  intrusive  mass  until  he  had  expelled  the  rioters,  or 
have  demonstrated  by  an  earnest  experiment  that  the  undertaking  was  im- 
possible." In  Flint  o.  Transportation  Co.,  a  number  of  disorderly  soldiers 
were  upon  a  boat  as  the  plaintiff  went  upon  it  after  he  had  engaged  his 
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jMssage,  throuffh  a  crowd  of  whom  he  had  to  pass.  As  he  did  so,  a  musket 
in  the  hands  of  one  of  them  was  accidentally  discharged  and  the  ball  from 
it  struck  the  plaintiff  and  wounded  him.  It  was  not  shown  that  the  officers 
of  the  boat  made  any  effort  to  quiet  or  remove  the  disorderly  persons  or  to 
warn  the  passengers  of  the  danger.  Flint  «.  Transportation  Co.,  vwpra, 
Shipman,  J.,  instructed  the  jury  before  which  the  case  was  tried  that  for* 
any  neglect  or  omission  of  duty  in  the  preserving  of  order  and  the  removal  of 
dangerous  and  offensive  persons  by  the  owner  of  a  public  conveyance  for 
the  transportation  of  passengers,  or  his  servants  or  agents,  the  carrier  is 
liable  for  the  injury  to  other  passengers  which  might  reasonably  be  antici- 
pated or  naturally  be  expected  to  occur  in  view  of  all  the  circumstances  and 
of  the  number  and  character  of  the  persons  on  board.  This  is  undoubtedly 
the  correct  rule.  In  New  Orleans,  etc.,  R.  Co.  v.  Burke,  53  Miss.  200,  a 
passenger  was  attacked  and  abused  by  a  disorderly  crowd  of  men  upon  the 
train  and  was  finally  shot  and  wounded  by  one  of  them ;  and  the  conductor, 
so  far  from  having  used  all  the  efforts  in  his  power  to  quell  the  disturbance, 
showed  timidity  and  shrank  from  his  duty  and  retreated  from  the  scene  of 
the  difficulty  while  it  was  in  progress.  An  action  for  the  injury  was  brought 
against  the  company,  and  the  verdict  for  the  plaintiJS  was  sustained,  Chal- 
mers, J.,  saying  that  **the  undoubted  power  which  is  vested  in  railroad 
officials  to  preserve  peace  and  good  order  on  their  trains,  and,  if  necessary 
for  this  purpose,  to  eject  therefrom  turbulent  and  disorderly  persons,  carries 
with  it  the  absolute  duty  to  exercise  the  power  when  called  upon  so  to  do  in 
a  proper  case  by  the  other  passengers.  The  failure  to  discharge  this  duty 
stands  to  some  extent  upon  the  same  footing  as  the  omission  to  perform  any 
other  official  duty,  and,  upon  the  maxim  rapondeat  tuperioTy  renders  the 
company  liable.*'  53  Miss.  200.  In  Eingv.  Ohio,  etc.,  R.  Co.,  18  Am.  & 
Eng.  R  R.  Cas.  886,  it  is  held  that  when  servants  are  changed  upon  a  pas- 
senger train  new  men  should  be  informed  of  every  circumstance  which  may 
effect  the  safety  of  passengers.  In  this  case,  a  drunken  and  riotous  pas- 
aenger  was  removed  to  a  rear  car.  Afterwards,  conductor  and  brakeman 
were  changed  and  did  not  give  full  notice  to  their  successors  of  the  pas- 
senger's conduct.  Subsequently  he  shot  and  killed  another  passenger. 
MMj  that  the  drunken  man  should  have  been  confined  or  put  off  the  train, 
and  that  the  company  were  liable  for  the  death.  In  Britton  v.  Atlanta,  etc., 
R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  891,  the  general  rule  is  laid  down  that  a 
railroad  company  is  liable  for  violence  and  assault  upon  passengers  by  fellow- 
passengers  or  intruders  when  the  same  could  have  been  prevented  by  the 
exercise  of  proper  care  on  the  part  of  the  company  or  its  servants. 

From  these  authorities  it  would  appear  that  the  question  whether  the 
company  in  the  principal  case  was  negligent  in  not  providing  sufficient 
policemen  and  guards  at  the  crossing  where  plaintiff  was  injured  was  a 
Question  for  the  jury  to  be  determined  upon  all  the  circumstances;  and  that 
if  there  were  circumstances  sufficient  to  give  the  company  notice  of  a  possible 
attack  at  that  point,  then  the  company  would  be  negligent  in  not  heeding 
such  notice  ana  providing  for  the  safety  and  protection  of  passengers  from 
the  violence  apprehended  at  that  point. 


263  SPOHN  V.  MISSOUBI  PAOIFIO  B.  00. 


Spohh  * 

V, 

MisBouBi  Paoifio  R.  Co. 

(Adffanee  Octse,  Miswuri,    Ncveimber  16, 1886.) 

It  is  the  duty  of  a  railway  company  and  of  its  conductor  to  use  the  utmost 
vigilance  and  care  in  maintaining  oi^er,  and  in  protecting  passengers  on  its 
trains  from  violence  and  insults  from  others,  and  a  failure  to  do  so  will  render 
the  company  liable  for  damages  to  a  passenger  injured  by  reason  of  such 
neglect. 

An  instruction  which  singles  out  but  one  statement  in  evidence  and  directs 
a  verdict  on  the  truth  of  that  statement,  in  disregard  of  the  other  evidence, 
is  erroneous;  and  so,  where  it  singles  out  a  part  of  an  alleged  conversation 
and  directs  a  verdict  on  a  part  thereof. 

Although  it  is  for  the  jury  to  determine  for  themselves  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses;  and,  however  reluctant  this 
court  should  be  to  interfere  in  such  matters,  yet  where  the  plaintiff's  evi- 
dence, wholly  unsupported  as  a  whole,  leads  to  the  conclusion  that  his  state- 
ments, in  the  main,  as  to  threats  of  violence,  are  the  result  of  a  disordered 
mind ;  and  the  evidence,  taken  as  a  whole,  leaves  it  difficult  to  account  for 
the  verdict ;  and  as  this  record  now  stands  no  other  conclusion  can  be  come 
to  than  that  the  verdict  is  the  result  of  passion  or  prejudice,  or  that  the  in- 
structions ^ven  by  the  court  were  wholly  disregajrded,  a  proper  adminis- 
tration of  the  law  demands  a  new  trial. 

Appeal  from  the  Cole  County  Circuit  Court,    Reversed. 

This  is  a  suit  brought  by  respondent  in  the  Circuit  Court  of  Cole 
County,  Mo.,  to  recover  of  appellant  damages  for  injuries  to  one 
of  his  feet,  when  a  passenger  on  one  of  appellant's  trains,  which  he 
alleges  in  his  petition  was  occasioned  by  his  jumping  from  appel- 
lant's car  while  in  motion,  being  impelled  thereto  by  fear  induced 
by  threats  of  violence  on  the  part  of  appellant's  conductor  and 
others,  passengei's  on  the  train. 

Verdict  was  for  respondent  and  an  appeal  was  taken  to  this 
court, 

H,  S.  Priest^  with  E,  JR.  Andrews^  for  appellant. 

Edwin  Silver  J  Walker  <b  Johnston^  Ed/wa/rd  db  Davidson^  and 
H.  J.  Learning  for  respondent.  ' 

Black,  J. — The  defendant  appealed  from  a  judgment  of  $8000 
paotb.  in  favor  of  plaintiff.     The  substance  of  the  complaint 

is,  that,  while  plaintiff  was  a  passenger  on  one  of  the  defendant's 
trains,  certain  other  persons,  passengers  on  the  same  train,  and  the 
conductor  pretended  and  said  to  him,  and  in  his  hearing,  that  they 
intended  to  tie  him  with  straps,  rob  him  of  his  money,  and  throw 
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liim  out  of  the  car  while  in  motion,  thus  working  upon  his  mind 
until  he  became  frightened,  believed  and  had  good  reason  to  believe 
they  would  commit  the  threatened  violence;  and  to  save  his  life, 
he  jumped  from  the  car  while  in  motion  and  was  injured. 

The  officers  and  employees  in  charge  of  railroad  trains  have  the 
right  and  power  to  preserve  order  and  decorum,  and  to  i>ott 
that  end  may  eject  all  drunken,  riotous,  and  disorderly 
persons,  and  all  persons  violating  the  reasonable  rules 
of  the  companv.  This  right  and  power  are  everywhere  conceded  by 
the  courts.  Prom  this  power,  and  from  the  obligation  resting  upon 
carriers  of  persons  to  transport  their  passengers  safely  to  their  des- 
tination, arises  a  duty  to  exercise  that  power  and  authority.  It  is 
the  duty  of  the  railway  company  and  of  its  conductor  to  use  the 
utmost  vigilance  and  care  in  maintaining  order  and  in  protecting 
passengers  from  violence  and  insults  from  others,  though  such  other 
persons  be  passengers,  and  a  failure  so  to  do  will  render  the  com- 
pany liable  for  damages  to  a  passenger  injured  by  reason  of  such 
neglect.  The  company  is  as  much  liable  for  an  omission  in  this 
respect  as  it  is  for  a  negligent  failure  to  provide  safe  machinery. 
Flint  V.  Norwich  &  N.  Y.  Trans.  Co.,  34  Conn.  554 ;  N.  O.  &  0. 
K.  Co.  V.  Burke,  53  Miss.  200 ;  Pittsburgh  &  C.  R.  Co.  v.  Pillow, 
76  Pa.  §t.  510;  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Hinds,  53  Pa. 
St.  512;  Edw.  Bail.,  2d  ed.  §  691. 

So,  too,  with  respect  to  the  carriei'^s  servants.  As  to  them,  the 
passenger  contracts  for  good  treatment  and  against  personal  rude- 
ness, insults,  abuse,  and  violence.  Pendleton  v,  Rufus,  3  Cliff. 
416 ;  Goddard  v,  G.  T.  R.  Co.,  57  Me.  202 ;  Craker  v.  Railroad 
Co.,  36  Wis.  657 ;  Sherley  v.  Billings,  8  Bush,  147. 

Where  the  injury  comes  from  or  is  threatened  by  one  passenger 
to  another,  it  is,  of  course,  necessary  to  show  that  the  conductor  or 
other  person  in  charge  knew  of  the  threatened  injury,  or,  from  the 
character  and  number  of  persons  on  board  and  the  surrounding  cir- 
cumstances, might  reasonably  have  anticipated  the  injury.  He 
must,  when  the  occasion  arises  for  his  interference,  bring  to  his  aid 
all  the  force  at  his  command. 

It  is  unnecessary  to  review  the  instructions  in  detail.  Those 
given  at  the  request  of  the  plaintiff,  tested  by  the  principles  of  law 
before  stated,  are  not  objectionable.  Wh^n  considered  in  the  light 
of  those  given  at  the  request  of  the  defendant,  the  defendant  had 
no  just  ground  of  complaint  on  the  score  of  instructions  given. 

Much  reliance  for  a  reversal  is  placed  upon  the  refusal  of  the 
court  to  give  an  instruction  to  the  effect  that  if  the  con-  ^^  . 
ductor  took  a  seat  in  the  same  car  with  the  plaintiff  and  actioksof  cov- 
en tered  into  a  conversation  with  Connelly,  and  while 
thus  engaged,  plaintiff  said  to  them,  ^^  If  you  don't  hurt  me,  I  will 
give  you  all  I  nave  got,"  and  thereupon  one  of  them  assured  him 
that  he  would  not  be  hurt ;  that  the  conductor  then  left  the  car  in 
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tlie  discharge  of  his  duties,  and  did  not  miss  plaintiff  until  after 
Swing's  Station  was  passed,  and  then  made  diligent  search  for  him, 
the  finding  should  be  for  the  defendant. 

It  mast  be  remembered  the  plaintiff  says,  following  this  conver- 
sation, the  conductor  said,  ''We  will  get  it  after  we  tie  him,  any- 
how." .  It  is  enough  to  say  of  this  instruction  that  it  singles  out 
one  statement  in  evidence,  and  directs  a  verdict  on  the  tinth  of 
that  statement  in  disi*egard  of  the  other  evidence.  Indeed,  it  singles 
out  a  part  of  an  alleged  convei'sation  and  directs  a  verdict  on  the 
truth  of  that  part,  in  disregard  of  other  portions  of  the  same  con- 
versation. Instructions  of  this  character  are  dangerous,  full  of  vice, 
and  sliould  not  be  given  on  any  occasion.  In  the  motion  for  new 
trial,  it  is  alleged  that  the  verdict  is  against  the  evidence,  and  that 
it  is  not  the  result  of  a  free  and  unbiassed  judgment  on  the  testi- 
mony. 

Plaintiff  says  he  was  thirty-five  years  of  age ;  had  been  engaged 
PLAiwTiFr'Biivi.  iJ-t  labor  in  and  about  New  Tone  City  and  Phuadel- 
DBKCE.  phia.   Coming  west,  he  stopped  at  the  latter  place,  and 

there  got  acquainted  with  a  woman  who  gave  him  some  whiskey. 
He  got  tired  of  riding  in  the  cai-s,  and  at  Columbus  got  off  and 
walked ;  while  walking  he  met  some  men  with  whom  he  shared 
his  whiskey.  He  acrain  took  the  train,  and  at  St.  Louis  showed  his 
ticket  to  a  colored  man,  who  put  him  on  defendant's  train. 

Other  evidence  shows  that  this  train  left  at  8.52  p.m.  Three 
men  who  got  on  the  train  at  St.  Louis,  he  says,  blackguarded  him ; 

called  liim  a  s of  a  b ,  and  wanted  to  know  what  lie  was 

going  to  Kansas  for.  One  of  them  said,  "  We  ought  to  rob  him, 
so  that  he  cannot  get  back,  and  if  lie  does  we  will  kill  him."  He 
further  testified :  ^'  I  stopped  listening  after  a  while ;  this  kept  up 
for  an  honr  and  a  half;  train  stopped  and  another  passenger  came 
in  and  sat  behind  me ;  when  tiie  train  commenced  going,  con- 
ductor came  in  and  sat  down  by  him  and  told  him,  '^  That  must 

be  an  oiiery  son ,  an  onery  man."     The  conductor  was  talking 

about  me.  "He  ought  to  be  punished."  The  other  man  said, 
"  Can't  we  punish  him ;  haven't  yon  straps  to  tie  him  and  rob  him." 
The  conductor  said,  "There  is  a  place."  He  said,  "That  was  a 
pretty  good  place  to  throw  him  out,"  and  said  I  must  have  a  good 
bit  of  money.  I  then  wanted  to  give  him  my  money ;  I  thought 
they  wanted  my  money.  I  put  my  hand  in  my  pocket  and  pulled 
out  my  money  and  offered  it  to  them ;  then  the  conductor  said, 
"  Oh !  I  don't  want  your  money."  After  a  while  he  said,  "  We 
will  get  it  after  we  tie  him,  anyhow." 

He  then  says  the  conductor  went  out  one  way  and  the  other  man 
the  other  way,  and  he  thonght  they  were  going  to  get  straps ;  that 
he  then  stepped  out  and  stood  on  the  platform  step  ;  that  as  soon 
as  he  saw  the  conductor  coming  he  jumped  off,  because  he  thought 
they  would  tie  him.     His  foot  was  cut  across  the  middle.    He 
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says  there  were  eisht  men  in  the  car,  including  himself  and  con- 
ductor;  that  he  did  not  tell  them  where  he  was  going,  and  doesn't 
know  how  they  knew  he  was  going  to  Kansas.  On  a  subseqnent 
day  he  further  testified,  ^^  Saw  these  men  as  often  as  I  did  the  con- 
ductor. The  remarks  at  first  did  not  frighten  me.  I  thought  they 
would  not  hurt  me  because  the  conductor  was  there.  I  did  not 
tell  the  conductor  about  it.  Those  three  men  were  asleep  when 
the  conductor  came  in  and  sat  down  behind  me.  They  were  asleep 
when  I  jumped  off."  • 

The  conductor  says  his  attention  was  first  called  to  the  plaintiff 
after  passing  Chamois,  when  sitting  with  Connelly,  two  seats  be- 
hind plaintiff.  The  latter  appeared  to  be  asleep!  He  then  jumped 
up  and  said,  "  If  you  don't  hurt  me  I  will  give  you  all  1  have  got." 
Connelly  told  him  to  sit  down  ;  that  no  one  wanted  his  money  and 
that  he  would  not  be  hurt.  He  then  sat  down.  The  'conductor 
also  says  he  did  not  speak  to  plaintiff,  and  did  not  miss  him  until 
he  had  passed  Swing's  Station. 

Some  other  evidence  of  the  plaintiff's  condition,  when  found, 
tends  to  show  that  he  had  been  in  a  delirium  from  ^^ 
drink.     The  evidence  of  the  conductor  and  other  wit-  ditiow-dib.*^ 

11.  .,  ^        •  X  ORDBRBD   MIND. 

nesses,  including  a  passenger  on  the  same  tram,  contra- 
dicts the  truth  of  the  plaintiff's  entire  evidence  as  to  any  threats  of 
violence  or  improper  conduct  on  the  part  of  the  passengers  or  con- 
ductor. 

It  appears  the  train  was  going  at  about  forty  miles  per  hour 
where  the  plaintiff  was  found,  and  it  is  quite  unreasonable  that  he 
should  have  there  jumped  off  and  not  been  instantly  killed.  It 
would  seem  to  be  more  reasonable  that  he  got  off  at  Ewing's  Sta- 
tion. In  any  view  of  the  case,  plaintiff's. statements  of  what  tran- 
spired on  the  train  presents  a  most  remarkable  case.  It  is,  of 
course,  possible  that  such  things  should  have  been  said  and  done  by 
the  conductor  and  passengers,  but  the  story  is  a  most  improbable 
one.  Wholly  unsupported,  as  the  plaintiff's  evidence  is,  it  taxes 
the  mind  to  the  utmost  to  believe  that  any  threats  of  violence  were 
made.  His  own  evidence  examined  as  a  whole  leads  to  the  con- 
clusion that  his  statements  in  the  main  as  to  threats  of  violence  are 
the  result  of  a  disordered  mind. 

The  evidence  taken  as  a  whole  leaves  it  difficult  to  account  for 
the  verdict.  We  recognize  and  affirm  the  right  of  the  weight 
jury  to  determine  for  themselves  the  weight  of  the  evi-  SSty~of*wi 
dence  and  the  credibility  of  the  witnesses.  Trial  »«»■«• 
courts  may  justly  and  rightfully  award  new  trials,  where  this  court 
cannot  and  nas  no  right  to  say  it  was  error  not  to  do  so.  It  was 
said  in  Baker  v.  Stronebraker  that  ^^  it.  has  been  often  held  that 
the  court  will  not  disturb  a  verdict  on  the  ground  merely  that  it  is 
against  the  weight  of  the  evidence,  unless  it  can  be  seen  that  the 
preponderance  is  so  great  as  to  imply  some  gross  partiality  or  some 
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prejudice  or  misconduct  on  the  part  of  the  jury."  To  the  same 
effect  is  Price  v.  Evans,  49  Mo.  396. 

Beluctant  as  we  are  and  should  be  to  interfere  in  such  matters, 
as  this  record  now  stands  we  can  come  to  no  other  conclusion  than 
this :  that  the  verdict  is  the  result  of  passion  or  prejudice,  or  that 
the  instructions  given  by  the  court  were  wholly  aisregarded. 

This  is  an  extraordinary  case  as  it  is  presented  here.  A  proper 
administration  of  the  law  demands  a  new  trial.     It  is  ordered. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur,  except  Shkbwood,  J.,  dissenting : — I  concur  in  re- 
versing the  judgment.  But,  if  reversed,  why  remand  J  If  re- 
manded, why  reveree  ? 

Is  it  within  the  i*ange  of  human  probabilities  that  the  testimony 
of  the  plaintiff  will  be  any  stronger  in  his  own  behalf  than  as  now 
presented?  If  no  stronger  on  a  retrial  of  the  issues,  and  the  cause 
comes  here  again,  will  we  not  stultify  ourselves  if,  on  the  same 
testimony,  we  aflSrm  the  judgment  when  we  now  reverse?  Cases 
are  not  infrequent  in  this  court  where  we  have  reversed  the  judg- 
ment, and  yet,  because  on  plaintiff's  own  showing  he  was  not  en- 
titled to  recover,  have,  in  terms,  refused  to  remand  the  cause. 

In  my  opinion,  it  makes  no  difference  in  point  of  principle 
whether  you  refuse  to  remand,  because  there  is  absolutelv  no  evi- 
dence to  support  the  verdict,  or  whether  your  refusal  be  based  on 
the  theory  that  upon  evidence  so  highly  and  intrinsically  improb- 
able, no  verdict  snonld  be  permitted  to  stand. 

Liability  oF  Company  for  Injuries  and  Assaults  upon  Passengers. — ^In  the 
following  instances  the  company  was  held  liable  for  the  injuries  receiyed  by 
the  passengers : 

In  Brown  9.  Railroad  Co.,  66  Mo.  589,  plaintiff  attempted  to  board  an  extra 
freight  train,  on  which  the  rules  of  the  company  prohibited  the  carriage  of 
passengers,  and  the  conductor  either  pushed  or  compelled  him  to  get  off 
while  the  train  was  in  motion.  Company  hdd  liable.  Perkins  v.  Rtulroad,  55 
Mo.  201,  is  to  the  same  effect. 

In  Qoddardv.  G.  T.  R.  Co.,  57  Me.  202,  a  brakeman  employed  on  a  rail- 
road passenger  train  grossly  insulted  and  assaulted  a  passenger,  and  the 
company  was  held  liable.  ^ 

In  Craker  v.  Railroad  Co.,  86  Wis.  657,  defendant's  conductor  collected  the 
fare  from  a  female  passenger  and  subsequently,  when  all  other  passengers  had 
left  the  car,  sat  down  beside  her  and  assaulted  her  by  kissing  and  holding 
her,  and  the  company  was  held  liable. 

In  P.  &  R.  R.  Co.  V.  Derby,  14  How.  468,  where  the  servant  of  a  railroad 
company  took  an  engine  and  ran  it  over  the  road  for  his  own  gratification, 
not  only  without  consent  but  contrary  to  express  orders,  and  injured  a  pas- 
senger on  another  train  by  colliding  with  it,  the  Supreme  Court  of  the  United 
States  held  the  company  liable. 

In  P.,  Ft.  W.  &  C.  R.  Co.  9.  Hinds,  53  Pa.  St.  512,  a  passenger's  arm  was 
broken  in  a  fight  between  some  drunken  persons  who  had  forced  their  way  in- 
to the  car  at  the  station,  near  an  agricultural  fair;  and  the  company  was  held 
responsible  because  the  conductor  went  on  collecting  fares  and  did  not  stop 
the  train  and  expel  the  rioters,  nor  demonstrate  an  earnest  effort  to  do  so. 

In  Flint  «.  Trans.  Co.,  34  Conn.  554,  where  the   plaintiff  was  injured  by 
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the  discbarge  of  a  gun  dropped  by  some  soldiers  engaged  in  a  scuffle,  the 
plaintiff  recovered  a  verdict  lor  |1 0,000. 

In  Sberley  v.  Billings,  8  Bush,  147,  a  passenger  on  a  steamboat  was  assault- 
ed and  injured  by  the  tiiird  clerk  of  the  boat,  and  the  owners  of  the  boat 
were  held  liable. 

In  Ramsden  v.  Boston  &  A.  R.  Co.,  104  Mass.  117,  the  conductor  upon 
one  of  the  trains  of  a  railroad  company  committed  an  assault  and  battery 
upon  a  passenger  in  seizing,  or  attempting  to  seize,  his  property,  to  enforce 
the  payment  of  his  fare,  and  the  company  was  held  responsiole. 

In  Hendricks  v.  Sixth  Ave.  R.  Co.,  44  N.  Y.  Superior  Ct.  8,  the  conduc- 
tor of  a  street  car  admitted  an  intoxicated,  quarrelsome,  and  indecently  at- 
tired man  into  the  car  in  response  to  a  statement  from  the  driver  that  such 
person  was  **  too  full"  to  ride  on  the  front  platform.  When  inside  the  car  he 
committed  an  unprovoked  assault  on  another  passenger,  and  the  company 
was  held  liable,  a  verdict  of  $1000  being  held  not  to  be  excessive. 

In  New  Orleans,  etc.,  R.  Co.  v.  Burke,  63  Miss.  200,  a  passenger  was 
brutally  assaulted  by  co-passengers,  and  the  conductor  did  not  take  the 
proper  steps  to  prevent  the  injury,  the  co-passengers  being  employees,  though 
not  then  on  duty,  and  these  employees  were  continued  in  the  company's  ser- 
▼ices  and  one  of  them  promoted.  Held,  that  it  was  a  proper  case  for  exem- 
plary damages,  and  a  verdict  of  $6000  was  upheld. 

But  where  an  t^ent  was  placed  at  a  car  door  to  prevent  the  ingress  of  pas- 
sengers without  tickets,  and  a  passenger  in  attempting  to  pass  was  assaulted 
by  the  agent,  and  there  was  no  evidence  that  such  act  was  authorized  or 
sanctioned  by  the  company,  held,  that  the  employer  was  not  liable.  Priest 
9.  Hudson  River  R.  jDo.,  66  N.  Y.  589. 

In  Little  Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  110  the  plaintiff,  after 
purchasing  a  ticket  as  a  passenger,  applied  to  the  servant  of  the  defendant, 
who  was  charged  with  the  duty  of  checking  baggage,  to  have  his  baggage 
checked  to  his  place  of  destination.  By  his  improtunate  conduct  and  abusive 
language  towards  the  servant,  he  provoked  a  quarrel,  in  which  the  servant, 
to  gratify  his  personal  resentment,  struck  the  plaintiff.  Held,  that  the  wrong- 
ful act  of  the  servant  in  striking  the  plaintift  cannot  be  regarded  as  author- 
ized by  the  master,  nor  as  an  act  done  in  the  execution  of  the  service  for 
which  he  was  engaged  by  the  master.  And  the  fact  that  the  blow  was  in- 
flicted with  a  hatchet  furnished  by  the  master,  to  be  used  for  a  wholly  dif- 
ferent purpose  in  connection  with  the  servant's  business,  is  immaterial  as  re- 
spects the  liability  of  the  master. 

See  also  not^s  to  Louisville  &  Nashville  R  Co.  v.  Kelly,  13  Am.  &.  Eng. 
R  R.Cas.  4  tend  6;  Heenrich  v,  Pullman  P.  Car  Co.,  18  lb.  879;  King  v. 
Ohio  <&  M.  R  Co.,  18  lb.  890;  Britton  «.  Atlanta,  etc.,  R  Co.,  18  lb.  398. 

26  A.  &  E.  R  Cas.— 17 
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{Advance  Ooie,  Kmtueky.    January  12,  1885.) 

If  there  ib  any  conflict  in  the  evidence,  defendant  cannot  have  a  peremptory 
inatruction,  no  matter  how  great  the  preponderance  may  be  in  his  favor;  nor 
can  he  in  such  case  demur  to  the  evidence.  Such  instruction  is  proper  only 
where  there  is  no  conflict. 

A  railroad  company  may  require  passengers  to  buy  tickets  before  entering 
the  cars,  affording  them  a  reasonable  opportunity  to  do  so,  and  may  exact  of 
all  failing  to  do  so  a  specified  extra  fare. 

Ordinarily,  one  holding  a  ticket  between  certain  points  and  commencing 
his  journey  on  a  particular  train  must  complete  it  on  that  train,  and  has  no 
right  to  stop  off  at  a  way  station  and  take  a  later  train  without  repayment 
of  fare  from  such  station  on.  But  the  train  must  proceed  promptly  to  its 
destination;  and  if  it  be  seriously  delayed  en  route  by  accident  or  other 
cause,  not  the  act  of  the  passenger,  he  may  leave  it  and  take  a  different  train 
without  paying  any  additional  fare. 

Appeal  from  Rockcastle  Circuit  Court.  . 

TT.  O,  Bradley^  K  II,  Reffert^  for  appellants. 

Wm.  Lindsay^  HiU  cfe  Aucorrij  Burdett  <&  Brown^  iot  appellee. 

Holt,  J. — This  action  is  for  an  alleged  trespass  committed  upon 
the  appellant  Wilsey  by  a  conductor  of  the  appellee  in  ejecting' 
Pacts.  him  from  its  train  upon  which  he  was  a  passenger.     R 

appears  that  on  October  25, 1883,  he  purchased  at  f  ml  rate  a  ticket 
without  any  condition  or  limitation  upon  its  face,  or  any  coupon 
attached  to  it,  over  the  appellee's  road  from  Danville  Junction  to 
London  ;  and  upon  the  same  day  he  took  passage  upon  it,  the  train 
arriving  at  Mt.  Vernon  between  six  and  seven  o'clock  in  the  even- 
ing, where  it  was  detained  by  a  wreck  upon  appellee's  road  between 
that  place  and  London  until  four  o'clock  the  next  morning,  when 
it  proceeded  upon  its  trip.  When  it  stopped  at  Mt.  Vernon  the 
appellant  was  told  the  cause  of  it  by  the  train  officers;  and  upon 
inquiry  of  them  he  was  informed  that  it  was  uncertain  how  long 
the  train  would  be  detained,  but  at  least  for  several  hours.  He  was 
sick,  and  so  informed  them.  The  conductor  having  already  taken  , 
up  his  ticket  and  given  him  a  check  in  lieu  of  it,  he  applied  to  him 
for  a  stop-over  ticket  in  order  that  he  might  leave  the  train  and 
lodge  for  the  night  at  a  hotel. 

The  conductor  informed  him  that  he  could  not  give  it,  and  he 
was  also  informed,  either  by  the  same  officer  or  the  baggage-master, 
that  he  could  not  travel  upon  an v*  other  train  upon  the  conductor's 
check.    He,  however,  went  to  a  hotel  for  the  night ;  and,  so  far  as 
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the  record  shows,  had  no  knowledge  of  the  time  when  -the  train 
.proceeded  on  its  trip.     The  next  morning  he  boarded  another  pas-- 
senger  train  for  London,  and  when  it  had  gone  about  two  or  three* 
miles  the  cond actor  called  for  his  ticket,  :ind  as  he  did  so  he  took 
from  the  appellant's  hat  tlie  condactor's  check  that  had  been  given 
him  npon  the  other  train,  and  tore  it  up  before  the  appellant  had' 
time  to  offer  any  explanation,  and  after  informing  the  conductor' 
that  he  had  paid  his  fare  from  the  junction  to  London.     When  lie? 
did  so,  however,  that  officer  required  him  to  pay  his  fare  from  Mt. 
Vernon  to  London  ;  and,  upon  his  refusal  to  do  so,  prepared  to  eject 
him  from  the  train.     He  then  said  that  he  would  pay  it,  and  in- 
quired the  rate  of  ticket  fare  and  conductor's  fare;  and  was  told 
by  that  officer  that  the  fii-st  was  85  cents  and  the  latter  $1.05,  as 
the  conductor  testifies,  and  which  sum  in  fact  was  the  conductor's 
true  rate  of  fare  under  the' rules  of  the  company  ;  but  tlie  appel- 
lant, as  well  as  a  witness  introduced  by  the  company,  say  that  he 
said  it  was  $1.15.     The  appellant  thereupon  handed  him  85  cents, 
and  after  counting  it  he  demanded,  as  he  says,  20  cents  more,  while 
the  other  witnesses  testify,  and  tlie  appellee's  answer  admits,  that  it 
was  30  cents.     The  appellant  refused  to  pay  the  fare  demanded, 
and  the  conductor  then  returned  him  the  85  cents  and  ejected  him 
from  the  train. 

The  judgment  appealed  from  is  one  of  nonsuit,  it  having  been 
orderea  by  the  court  after  both  parties  had  offered  their  testimony. 
The  action  was  in  tort  for  damages.  The  averments 
of  the  petition  and  answer  at  least  put  in  issue  whether  TioK*^"raS- 
the  appellant  voluntarily  left  the  train  and  what  was  the  "^"' 
foil  and  established  rate  of  fare.  The  lower  court  therefore  im- 
properly held  that  the  burden  was  upon  the  appellee,  and  it  there- 
fore offered  its  testimony  first.  The  appellant  then  introduced  his 
evidence,  and  the  motion  for  a  nonsuit  was  then  made.  This  was 
a  somewhat  novel  practice.  Usually  the  defendant  moves  for  a 
peremptory  instruction  upon  the  plaintiff's  evidence  alone;  or  he 
may  mingle  record  or  undisputed  written  evidence  with  it,  and 
then  do  so ;  and  we,  in  fact,  see  no  reason  why,  when  all  of  the  evi- 
dence has  been  heard,  the  court  may  not  direct  the  jury  to  find  for 
the  defendant  if  all  of  it  be  in  his  favor.  Only  a  question  of  law 
18  then  presented.  After  the  introduction  of  contradictory  evi- 
dence, however,  the  jury  have  a  right  to  weigh  it,  and  the  cause 
cannot  be  withdrawn  from  them  by  a  demurrer  to  the  evidence. 

The  testimony  was  conflicting  in  this  case  las  to  the  amount  of 
fare  demanded  of  the  appellant  by  the  conductor.  If  he  demanded 
more  than  the  usual  rate  and  that  fixed  by  the  com- 
pany, then  it  was  an  illegal  demand  with  which  the  makd^  ^biqwSo. 
appellant  was  not  bound  to  comply;  and  the  appellee  tickbt  m^S 
l)ad  no  right,  by  reason  of  the  refusal,  to  eject  him  from  "^"^^'"'^ 
the  train.     But  in  front  of  this  is  a  legal  question  of  more  impor- 
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tance.  A  railroad  company  lias  an  undoubted  right  to  prescribe 
6uch  regulations  as  are  suitaole  to  enable  it  to  execute  its  important 
duties.  The  exercise  of  this  power  is  necessary  in  order  that  it 
may  both  provide  for  the  safety  and  comfort  of  its  passengers  and 
protect  itself  from  imposition.  Beasonable  regulations  looking  to 
these  ends  should  be  upheld,  because  the  security  of  the  travelling 

))ublic  and  the  interest  of  the  railroad  so  require.  For  instance,  a 
ligher  rate  may  be  collected  of  passengers  who  pay  their  fare  ui>on 
the  train  than  of  those  who  purchase  tickets  before  entering  the 
cars.  This  discrimination  is  allowed  because  it  tends  to  conven- 
ience in  the  transaction  of  the  business,  and  to  the  proper  account- 
ability of  the  company's  agents. 

But  it  must  be  general  or  uniform  as  to  the  public,  and  be  car- 
ried out  in  good  faith  by  the  milroad  corporation,  accompanied 
with  a  reasonable  opportunity  for  those  who  desire  to  do  so,  to 
purchase  tickets  before  entering  the  cars.  If  they  do  not  avail 
themselves  of  the  privilege,  then  they  are  at  fault  and  must  pay 
conductor's  fare.  Such  a  rule  affords  proper  checks  upon  the 
accounting  officers  of  the  railroad  and  protects  it  in  a  reasonable 
manner  against  possible  fraud  and  dishonesty.  Hilliard  v,  Goold, 
34  N.  H-.  230 ;  Stephens  Smith,  etc.,  29  Vt.  160;  States.  Chovin, 
7  Iowa,  204 ;  Railroad  Co.  v.  South,  43  111.  176. 

It  is  also  well  settled  that  when  a  passenger,  who  holds  a  ticket 
RioHT  TO  STOP  fi'oii^  one  point  to  another,  selects  his  train  aud  entere 
OVER.  upon  his  journey,   he  has  no  right  in  law  to  leave  it 

at  a  way  station  and  afterward  enter  another  train  of  the  com- 
pany and  proceed  to  his  destination  without  procuring  a  ticket  or 
paying  his  fare  from  the  way  atation.  His  ticket  is  the  sj'inbol  of 
contract  between  him  and  the  conripany,  the  relative  duties  of  the 
parties  under  it  being  for  the  most  part  implied.  The  contract, 
however,  is  an  entirety  and  indivisible. 

By  it  the  company  undertakes  to  carry  the  holder  between  the 
places  indicated  by  the  ticket  as  one  entire  service  for  the  whole 
distance  and  not  by  broken  journeys.  He  is  bound  by  his  ticket 
contract  to  proceed  directly  to  his  destination,  when  he  has  once 
made  his  election  as  to  the  time  and  means  of  going  and  has  called 
upon  the  carrier  for  performance,  and  the  parties  have  mutually 
entered  upon  the  performance  of  the  contmct.  If  the  company 
sees  fit  to  give  him  a  lay-over  ticket  it  is  as  a  mei'e  accommodation 
and  not  by  reason  of  any  legal  obligation.  If,  therefore,  he  leaves 
the  train  upon  which  he  starts,  he  commits  a  breach  of  the  con- 
tract and  ends  it;  and  when  he  starts  upon  another  train  he  begins 
a  new  journey  and  must  check  his  baggage  anew.  The  reasons 
for  this  regulation  are  obvious.  Any  other  rule  would  necessarily 
impose  upon  the  carrier  duties  not  embraced  by  a  reasonable  inter- 
pretation of  the  contract. 

The  payment  of  the  fare  entitles  the  passenger  to  have  his  or- 
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dinary  baggage  carried  and  checked  to  bis  destination.  If  he  by 
law  can  stop  at  intermediate  points  at  his  pleasure,  he  may  demand 
his  baggage  at  each  place,  or  if  it  goes  on  he  will  not  be  at  his 
journey's  end  to  receive  it.     Thus  additional  attention  will  be  re- 

anired  upon  the  part  of  the  company,  an  increased  risk  of  acci- 
ent  created,  and  delays  occasioned  not  within  the  fair  scope  of  the 
contract.  Bartram  v.  Bail  road  Co.,  11  Ohio  State  Bep.  457 ;  2 
Rorer  on  Railroads,  p.  971  et  seq. 

But,  upon  the  other  hand,  the  company  owes  duties  to  the  pas- 
senger. By  the  contract  it  undertakes  to  make  the  transit  covered 
by  we  ticket  within  a  reasonable  time,  and  it  is  only  when 
it  18  doing  so  m  a  reasonable  manner  that  the  passenger  lbatb  tradt 
has  no  right  to  leave  the  train  and  take  passage  upon  for  oooo 
another  under  the  original  contract.  To  hold  that  he  ^^^^ 
cannot  under  any  circumstances  whatever  make  a  re-election  of 
trains  would  give  to  the  carrier  an  unfair  advantage  in  the  per- 
formance of  the  contract  and  would  be  an  unjust  discrimination 
against  the  public.  Reason  dictates  that  for  good  cause  a  passen- 
ger may  leave  a  train  and  have  his  baggage  delivered  and  embark 
upon  another. 

The  peculiar  circumstances  of  this  case  say  so.  Here  is  a  sick 
passenger  upon  a  train  which  about  dark  is  stopped  upon  the  road 
by  a  wreck  ahead  of  it  and'  upon  its  own  road.  It  mattera  not 
whether  the  wreck  resulted  from  the  company's  neglect  or  not. 
It  exists  and  impedes  the  further  passage  of  the  train  and  prevents 
the  company  from  complying  with  the  contract  as  it  has  under-, 
taken  to  do  within  a  reasonable  time  and  in  a  reasonable  manner. 
The  passen^r  is  informed  by  the  train  officials  that  the  delay  will 
last  severalliours,  perhaps  all  night;  that  they  cannot  tell  when  it 
will  go  on,  and  they  fix  no  time  when  he  must  be  present  and 
ready  to  proceed. 

Is  he  in  such  a  case  i*equircd  to  remain  upon  the  train  all  ni^ht 
or  for  an  unknown  time  ?  We  think  not.  Suppose  the  particmar 
train  upon  which  he  has  embarked  by  some  accident  were  disabled 
from  proceeding  at  all,  would  he  not  be  entitled  to  take  a  later  one 
and  proceed  to  his  destination  without  the  payment  of  additional 
fare*  The  delay  in  question  could  not  be  considered  an  ordinary 
one,  and  that  hence  the  passenger  must  submit  to  it.  The  ap- 
pellee was  not  bound  to  wait  all  night  in  the  train,  or  from  seven 
o'clock  in  the  evening  until  four  o'clock  the  next  morning,  for  the 
train  to  proceed.  The  company  itself  having  first  failed  in  the 
performance  of  the  contract  within  a  reasonable  time,  reason,  a 
fair  interpretation  of  the  contract,  as  well  as  public  policy,  re- 
quire a  different  rule  in  such  cases  from  the  general  one. 

It  is  perhaps  impossible  to  lay  down  one  which  will  apply  to  all 
c:]ses.  as  each  one  must  necessarily  depend  upon  its  own  peculiar 
circumstances ;  but  if  from  accident  or  misfortune,  or  other  cause, 
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and  without  the  passenger's  fault,  his  transit  be  interrupted  and  it 
be  more  than  an  ordinary  delaj,  then  he  may  resume  his  journey 
afterward  upon  a  different  train  and  without  tlie  repayment  of 
fare.  In  the  case  of  Dietrich  v.  Penn.  R.  Co.,  71  Penn.  State 
Kep.  432,  the  circumstances  of  the  case  did  not  authorize  the  court 
to  so  liold  in  behalf  of  the  plaintiff;  but  the  court  in  delivering 
the  opinion  said: 

"  In  adopting  the  language  of  the  learned  Chief  Justice  of  New 
Jersey,  we  should  not  omit  to  guard  our  meaning,  by  saying  thei*e 
may  be  exceptions  where  from  misfortune  or  accident,  without  his 
fault  the  transit  of  a  passenger  is  interrupted,  and  wliere  he  may 
resume  his  journey  afterwards." 

For  the  additional  reason  that  the  ruling  of  the  lower  court  did 
not  conform  to  this  view  of  the  law,  the  judgment  below  is  re- 
versed and  cause  remanded  for  further  proceedings  in  conformity 
to  this  opinion. 

Stop-over  Privileges — Purchaser  of  Ticlcet  ordinarily  not  entitled  to. — 
See  Wyman  v.  Norttiem  Pac.  R.  Co.,  22  Am.  <&  Eng.  R.  R  Gas.  402;  Yorton 
«.  Milwaukee,  etc.,  R.  Co.,  18  lb.  882;  Hatten  v.  Railroad  Co.,  18  lb.  58. 

Theatrical  Troupe  delayed— Measure  of  Damages. — A  theatrical  manager 
purchased  tickets  for  himself  and  troupe  over  a  railroad,  at  the  tremlnus  of 
'Which  they  were  to  take  a  connecting  train  and  proceed  to  a  point  at  which 
a  performance  was  to  .be  given.  Tickets  had  been  sold  to  this  performance 
to  the  amount  of  $288.  There  had  been  a  collision  of  other  trains  on  the 
first  railroad,  and  the  train  taken  by  plaintiff  was  delayed,  so  as  to  miss  con- 
nection with  the  text  train ;  plaintiff  failed  to  reach  his  destination,  and  the 
money  was  refunded  to  the  purchasers  of  seats.  At  the  point  of  delay,  late 
at  night,  plaintiff  first  notified  the  railroad  company  by  telegraph  of  his  ar- 
rangements, but  it  did  not  appear  that  the  telegram  was  received  in  time  to 
remedy  the  dificulty. 

ffddf  that  the  damages  resulting  from  the  particular  character  of  the  busi- 
ness of  the  traveller,  unknown  to  the  railroad  company  contracting  with  him, 
are  too  remote  to  be  recovered.     Georgia  R.  Co.  v.  Hayden,  71  Ga.  518. 

In  the  case  of  Weed  v.  Louisville,  etc.,  R.  Co.,  decided  in  1886  in  the  Civil  Dis- 
trict Court,  Parish  of  Orleans  (not  reported),  Tisot,  J.,  said :  '*  This  is  a  damage 
suit  affainst  the  defendant  company  for  failing  to  bring  a  theatrical  company 
into  this  city  on  schedule  time.  The  law  governing  in  such  actions  may  be 
taken  to  be  as  stated  in  the  case  of  Gordon  v.  Railroad  Co.,  52  New  Hamp- 
shire, 596,  on  the  general  question  of  liability  for  delays,  to  wit:  'The  public 
cation  of  a  time  table,  in  common  form,  imposes  upon  the  railroad  company 
the  obligation  to  use  due  care  and  skill  to  have  the  trains  arrive  and  depart 
at  the  precise  moments  indicated  in  the  table,  but  it  does  not  import  an  ab- 
solute and  unconditional  engagement  for  such  an  arrival  and  departure,  and 
does  not  make  the  company  liable  for  want  of  punctuality  which  is  not  at- 
tributable to  negligence.' 

*'  The  delay  in  the  arrival  of  the  train  has  been  explained ;  its  primary  cause 
was  the  wreck  of  a  freight  train  which  preceded  it  and  encumbered  the 
track.  This  wreck  was  an  entirely  accidental  occurrence.  The  other  causes 
of  delay  explain  themselves.  There  has  been  no  negligence  shown  on  the 
part  of  defendant  to  warrant  this  court  to  mulct  the  company  in  damages. 
It  seems  to  have  used  due  care  and  diligence  to  arrive  on  time,  and  was  only 
prevented  by  circumstances  beyond  its  control.  To  hold  differently  in  this 
case  would  be  to  hold  a  railroad  company  to  be  an  insurer  of  punctuality. 
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'*  The  defendant  company  seems  to  me  to  have  entirely  discharged  its  obli- 
^tion  to  plaintiff.  It  is  shown  that  when  the  price  of  transportation  was 
arranged  for  and  paid,  the  plaintili  was  informea  that  the  punctuality  of  the 
train  was  liable  to  be  interrupted  by  accidents,  and  even  if  he  had  not  been 
so  informed,  such  would  have  been  the  legal  effect  of  an  intervening  acci- 
dent.. Negligence  only  could  render  the  railroad  company  liable. 

Carrying  Passenger  past  Destination — Duty  of  Conductor. — Where  a  pas- 
senger on  a  railroad  train  holds  a  ticket  to  a  given  point,  it  is  the  duty  of 
The  company  to  stop  the  train  at  the  point  of  destination  a  sufficient  length 
of  time  to  allow  the  passenger  to  leave  it  with  safety  to  his  life  and  person ; 
and  if  he  is  carried  beyond  his  stopping- place,  by  no  fault  of  his,  but  by  the 
failure  of  the  company's  a^nt  to  do  his  auty  in  that  respect,  he  may  recover 
any  damage  he  may  sustain.  But  it  is  not  necessary  to  the  performance  of 
the  ordinary  duties  of  the  conductor,  in  putting  passengers  off  the  train, 
that  he  should  give  them  any  other  than  the  customary  warning  and  oppor- 
tunity to  avail  themselves  of  it.  A  mere  voluntary  promise  on  the  part  of  a 
conductor  to  awake  a  drowsy  passenger,  and  a  failure  so  to  do,  whereby  the 
passenger  was  carried  beyond  his  destination,  furnishes  no  case  for  recovery 
against  the  railroad. 

How  far  a  custom  on  the  part  of  a  conductor  of  assisting  unattended 
females,  children,  or  infirm  persons,  known,  or  which  may  be  presumed  to  be 
known,  to  the  company,  will  modify  these  rules  is  not  decided.  Nunn  «. 
Georgia  R.  Co.,  71  Ga.  710. 

Through  Coupon  Ticlcets  -over  Distinct  Roads — Duty  and  Liabiiity  of 
Several  Companies. — ^Through  tickets  in  the  form  of  coupons  sold  to  a  pas- 
senger by  one  railroad  company  entitling  him  to  pass  over  successive  con- 
necting lines  of  road,  in  the  absence  of  an  express  agreement,  create  no  con- 
tract with  the  company  selling  the  same  to  carry  him^  beyond  the  line  of  its 
own  road,  but  they  are  distinct  tickets  for  each  road,  sold  by  the  first  com- 
pany as  agent  for  the  others,  so  far  as  the  passenger  is  concerned.  A  person 
intending  to  take  passage  by  railroad  from  Omaha  to  New  York,  purchased 
at  the  former  place,  from  the  Wabash,  St.  Louis  &  Pacific  R.  Co.,  a  through 
coupon  ticket,  purporting  to  give  the  right  of  carriage  from  Omaha  to  New 
York  over  the  several  lines  intermediate  and  connectmg  between  those  two 
points,  one  of  the  connecting  lines  being  the  Pennsylvania  railroad.  There 
was  printed  on  the  face  of  the  ticket:  *'In  selling  this  ticket  for  passage  over 
other  roads,  this  company  acts  only  as  agent  for  them,  and  assumes  no 
responsibility  beyond  its  own  line."  The  coupon  over  the  Pennsylvania  R. 
declared,  **  Issued  by  the  Wabash,  St.  Louis  &  Pacific  R.,  on  account  of 
the  Pennsylvania  R.'*  which  the  company  owning  the  latter  road  refused  to 
accept,  and,  on  refusal  to  pay  the  regular  fare  demanded,  ejected  the  passen- 
ger from  the  train.  JSeldy  in  a  suit  by  the  passenger  against  the  latter  com- 
pany, that  the  first-named  company  contracted  with  the  passenger  only  as 
agent  of  the  defendant  company. 

Where  a  coupon  ticket  has  been  sold  calling  for  passage  over  several  dis- 
tinct lines  of  railroad,  the  rights  of  the  passenger,  and  the  duty  and  respon- 
sibility of  the  several  companies  over  whose  roads  the  passenger  is  entitled 
to  a  passage,  are  the  same  as  if  he  had  purchased  a  ticket  at  the  office  of  each 
company  constituting  the  through  line.  Pennsylvania  R.  Co.  «.  Council,  112 
111.  295. 

Change  Ticlcets  at  Evidence  of  Amount  Due. — In  1878  the  I.  M.  &  H.  R. 
Co.  contracted  with  A  for  the  construction  of  the  road  from  Helena  to  Forest 
City  for  a  specified  compensation,  payable  in  instalments,  which  being  unable 
to  pay,  they,  in  1874,  issued  to  A  change  tickets  in  the  sum  of  five  dollars, 
in  a  form  prohibited  by  statute  and  payable  to  bearer  in  freight  or  passage 
six  months  after  the  completion  of  the  road.  A,  with  the  knowledge  and 
consent  of  the  company,  delivered  a  part  of  the  tickets  to  a  sub-contractor, 
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B,  for  work  done  by  him  in  1875.  Six  months  after  the  completion  of  the 
road' the  company  refused  to  honor  the  tickets  held  by  B  and  he  sued  them 
for  the  amount  of  work  represented  by  the  tickets.  JBdd^-l.  That  B  was 
the  equitable  assignee  of  the  demand  which  the  tickets  professed  to  represent, 
and  could  recover  so  much  of  the  claim  of  A  against  the  company  as  was 
represented  by  the  tickets,  and  they,  though  illegal,  were  evidence  of  the 
amount,  d.  The  contract  with  A  being  entire  and  indivisible,  the  statute  of 
limitations  did  not  run  against  any  part  of  the  demand  until  the  whole  road 
was  completed.  8.  But  as  the  work  was  payable  in  instalments,  B's  demand 
bore  interest  from  the  time  he  received  the  tickets.  Iron  Mountain  &  Helena 
R.  Co.  V.  Stansell,  48  Ark.  275;  citing  Oneida  Bank  v.  Ontario  Bank,  21  N. 
Y.  490;  Tracy  v.  Talmage,  14  Id.  162;  Curtis  v.  Leavitt,  15  Id.  9;  Shink  v. 
Pulaski  County,  4  Dillon,  209;  Merchants'  National  Bank  o.  Little  Rock,  6  Id. 
299,  affirmed  98  U.  S.  808;  Wood  v,  Louisiana,  5  Dillon,  122,  affirmed  102 
U.  S.  294;  School  District  v.  Lombard,  2  Dillon,  498;  Kinsey  v.  Little  River 
County,  4  Cent.  Law  Jour.  247;  Hitchcock  v,  Galveston,  96  U.  8.  841; 
Argenti  «.  San  FranciBCO,  16  CaL  256;  Martin  v.  San  FrandflCOy  lb.  285. 


PhuiAdslfhia,  WiLMmaTON  Ain>  Baltdiobb  R  Oa 

V. 
KlOE. 

(64  Maryland^  68.) 

B.  bought  from  a  railroad  company  a  round- trip  ticket  from  W.  to  P.  The 
ticket  was  in  two  coupons  attachea  to  each  other, — one  beins  for  the  trip  to  P., 
and  the  other  for  the  return  trip.  On  the  trip  to  P.,  the  conductor  of  the  train 
tore  off  the  coupon  for  that  trip;  and  by  mistake  punched  the  return  coupon. 
He  afterwards  wrote  on  the  back  in  pencil  the  words  **  Cancelled  by  mistake,*^ 
and  returned  it  to  R.,  saying.  ^*  I  have  fixed  it  all  right;  now  you  can  ride  on 
it."  The  next  day,  R.,  on  his  return  trip,  offered  the  punched  coupon  to  the 
conductor  (not  the  one  who  had  punched  it),  who  declined  to  accept  it  be- 
cause it  had  been  cancelled,  and  refused  to  accept  R.'s  explanation  of  the 
cancellation,  or  the  endorsement  on  the  back  stating  that  it  had  been  can- 
celled by  mistake.  The  mistake  had  not  been  corrected  according  to  the 
rules  of  the  company,  which  required  the  conductor  making  the  mistake  to 
draw  a  ring  round  the  cancellation  mark,  and  write  on  the  back  of  the  ticket 
the  word  **  error,"  and  sign  his  name  or  initials.  On  the  refusal  of  R.  to  pay 
the  fare  demanded,  he  was  t>ut  off  the  train.  In  an  action  by  R.  against  the 
railroad  company  to  recover  damages  for  his  ejection,  it  was  hdd: 

1.  That  the  ejection  of  the  plaintiff  under  the  circumstances  gave  him  a 
substantive  ground  of  action. 

2.  That  the  plaintiff  was  wjiolly  without  fault,  and  had  a  right  to  rely 
upon  the  assurance  of  the  conductor  when  he  informed  him  that  the  ticket 
was  all  right,  and  entitled  him  to  ride  on  it. 

8.  That  if  the  servants  of  the  defendant  under  such  circumstances  laid 
their  hands  forcibly  on  the  person  of  the  plaintiff,  and  compelled  him  to 
leave  the  car,  there  was  not  merely  a  breach  of  contract  on  the  part  of  the 
company,  but  an  unlawful  interference  with  the  person  of  the  plaintiff,  and 
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an  indi^piity  to  his  feelings  for  which  an  action  would  lie,  and  for  which  he 
was  entitled  to  compensation  in  damages. 

4.  That  as  the  proof  failed  to  show  that  the  plaintiff  was  wantonly  or 
maliciously  ejected  from  the  car,  he  was  not  entitled  to  exemplary  damages. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 

This  was  an  action  of  trespass  vi  et  armisj  removed  from  the 
Baltimore  City  Court.  It  was  brought  by  the  appellee  to  recover 
for  his  aU^S^^  forcible  expulsion  from  one  of  the  trains  of  the  ap- 
pellant.   The  case  is  stated  in  the  opinion  of  the  court. 

Eeoeption, — ^At  the  trial  the  plaintiff  offered  three  prayers,  and 
the  defendant  nine ;  but  their  insertion  is  deemed  unnecessaiy,  as 
the  opinion  of  the  court  gives  their  substance.  The  defendant  ex- 
cepted to  the  granting  of  the  plaintiff's  prayers,  and  to  the  rejec- 
tion of  its  second,  third,  fifth,  sixth,  seventh,  eighth,  and  ninth 
Srayers.  The  verdict  and  judgment  being  for  Sie  plaintiff,  the 
efendant  appealed. 

The  cause  was  argued  before  Alyey,  C.  J.,  Yellott,  Milleb^ 
Robinson,  iBViNa  and  Bbyan,  JJ. 

D.  O.  Mcintosh  and  John  J,  Dondldaon^  iot  appellant. 

W.  F.  Campbell  and  R.  H,  Boa/rman  for  appellee. 

Sobinbon,  J. — The  appellee,  plaintiff  below,  bought  a  round- 
trip  ticket  from  Wilmington  to  Philadelphia.  The  ticket  was  in 
two  coupons  attached  to  each  other, — one  being  for  the  fachl 

trip  to  Philadelphia,  and  the  other  for  the  return  trip.  Shortly 
after  leaving  W  ilmington,  the  conductor  came  through  for  tickets, 
took  the  plaintiff's  ticket,  tore  off  the  coupon  for  the  trip  to  Phila- 
delphia,  and  by  mistake  punched  the  return  coupon.  A  few  min- 
utes after,  he  came  back  and  said  to  plaintiff,  '^  Let  me  see  that 
ticket,  I  think  I  have  made  a  mistake."  He  then  took  the  ticket 
which  was  the  return  coupon  punched  by  him,  and  wrote  on  the 
back  of  it  with  a  pencil  the  words,  "  Cancelled  by  mistake,"  and 
returned  it  to  plaintiff,  saying,  "  I  have  fixed  it  all  right,  now  you 
can  ride  on  it.  The  next  day,  the  plaintiff  on  the  return  trip  to 
Wilmington  handed  to  the  conductor  of  that  train  the  punched 
coupon,  which,  however,  he  declined  to  accept,  because  it  had  been 
cancelled.  The  plaintiff  then  called  his  attention  to  the  writing  on 
tha  back  of  the  ticket,  and  explained  how  it  had  been  punched,  and 
the  mistake  corrected  by  the  conductor  on  the  trip  to  Philadelphia* 
But  the  conductor  declined  to  accept  the  explanation,  saying  to  the 
plaintiff,  "  Anybody  could  have  written  that,  you  could  have  done 
it  yourself."  The  mistake,  it  seems,  had  not  been  corrected  accord- 
ing to  the  rules  of  the  company,  which  required  the  conductor 
making  the  mistake  to  draw  a  ring  around  the  cancellation  mark, 
and  write  on  the  back  of  the  ticket  the  word  ^^  error,"  and  sign  his 
name  or  initials.     The  conductor  accordingly  demanded  of  the 
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plaintiff  the  fare  from  Philadelphia  to  Wihnington,  and  upon  his 
refusal  to  pay  it  he  was  put  off  the  train. 

Upon  these  facts  it  is  admitted  an  action  will  lie  against  the  com- 

SJIcf^o'uMD  P*"7  ^^^'  ^  breach  of  contract  as  a  carrier,  or  for  tlie 
oF^oi?**""^  negligence  of  the  conductor  in  cancelling  the  plaintiff's 
ticket,  and  thereby  destroying  the  only  evidence  of  his  right  to  the 
return  trip ;  but  inasmuch  as  the  cancellation  had  not  been  correct- 
ed according  to  the  rules  of  the  company,  the  ejection  of  the  plain- 
tiff under  such  circumstances,  it  is  argued,  does  not  in  itself  furnish 
a  substantive  ground  of  action.  We  shall  not  stop  to  examine  the 
several  cases  relied  on  in  support  of  this  contention.  Hufford  v. 
Grand  JElapids  &  I.  R.  Co.,  Tne  Reporter,  18  vol.,  147;  Frederick 
V.  The  Marquette,  Houghton  &  Ontonagon  R.  Co.,  37  Mich.  342 ; 
Torton  v.  The  Milwaukee,  Lake  Shore  &  Western  R.  Co.,  64 
Wis.  234;  Bradshaw  v.  South  Boston  R.  Co.,  135  Mass.  407. 

It  is  sufficient  to  say,  the  facts  in  this  case  differ  materially  from 
the  facta  in  those  cases.  Here  the  plaintiff  was  wholly  without 
fault.  He  had  purchased  a  ticket  wnich  entitled  him  to  a  round 
trip  from  Wilmington  to  Philadelphia.  The  return  coupon  was 
cancelled  through  the  mistake  of  tne  conductor ;  this  error  he  at- 
tempted to  correct,  and  informed  the  plaintiff  that  it  was  all  right. 
The  latter  had  a  right  to  rely  on  this  assurance,  and  that  the  ticket 
for  which  he  had  paid  his  money  entitled  him  to  return  to  Wil- 
mington. 

If  the  servants  of  the  appellant  under  such  circumstances  laid 
their  hands  forcibly  on  the  person  of  the  plaintiff,  and  compelled 
ejectok  or  bim  to  leave  the  car,  there  was  not  merely  a  breach  of 
._  contract  on  the  part  of  the  company,  but  an  unlawful 
interference  with  the  person  of  the  plaintiff  and  an 
indignity  to  his  feelings  for  which  an  action  will  lie, 
and  for  which  he  is  entitled  to  be  compensated  in  damages.  Such 
is  the  well-settled  law  of  this  State  and  of  this  country.  The  mis- 
take by  which  the  plaintiff's  ticket  was  cancelled  was  the  mistake 
of  the  appellant's  servant,  and  it  must  abide  the  consequences. 
There  was  no  error,  therefore,  in  the  rulings  of  the  court  in  this 
re&pect. 

But,  in  addition  to  damages  for  the  unlawful  interference  with 
the  person  of  the  plaintiff  and  the  indignity  to  his  character  and 
bbcovbbt  of  fellings,  the  court  also  instructed  the  jury  that  if  he 
DAMAQKs.  was  maliciously  or  wantonly  ejected  from  the  train,  he 

was  entitled  to  recover  exemplary  damages  as  a  punishment  to  the 
appellant.  Now,  we  have  not  been  able  to  find  a  particle  of  evi- 
dence from  which  the  jury  could  find  that  the  plaintiff  was  wan- 
tonly or  maliciously  ejected  from  the  car.  The  ticket  which  he 
hanaed  to  the  conductor  Mattison  was  a  cancelled  ticket,  one 
which  upon  its  face  showed  it  had  been  used.  It  had  been  can- 
celled, it  is  true,  by  the  mistake  of  another  conductor;  but  this 


PLAlNnPT^ IH- 
TKRySRKNCB 
WITH  BIS  PER- 
SON. 


EJECTING  PASSENGER — EXEMPLARY   DAMAGES.  267 

ft 

mistake  liad  not  been  corrected  according  to  the  rules  of  the  com- 
pany. Mattison  could  not  therefore  recognize  it  as  a  ticket  en- 
titling the  plaintiff  to  the  trip  to  Wilmington ;  and  if  the  latter  re- 
fused to  pay  his  fare  or  to  leave  the  car,  the  conductor  was  obliged 
to  eject  him  forcibly.  The  proof  shows  the  conductor  acted  in 
good  faith,  and  in  obedience  to  the  rules  of  the  company,  and  that 
no  greater  force  was  used  than  was  actually  necessary..  No  com- 
plaint is  made  by  the  plaintiff  in  his  testimony  of  unnecessary 
force,  or  that  any  abusive  language  was  used.  The  brakeman,  he 
BJjys, "  put  his  hand  on  his  shoulder,  and  pulled  him  across  the  person 
who  was  sitting  by  him."  At  fii-st  he  had  made  up  his  mind  to  resist ; 
but  upon  the  advice  of  friends  he  concluded  to  go  out  without 
further  resistance."  The  testimony  of  his  friends  Friedenrich  and 
Hobbs  is  to  the  same  effect.  Hobbs  savs  the  manner  "of  the  con- 
ductor and  brakeman  was  firm  and  decided  ;  they  looked  angry." 
This  is  the  evidence  on  the  part  of  the  plaintiff  to  support  the 
claim  for  punitive  damages — damages  as  a  punishment  to  the  ap- 
pellant for  having  acted  in  bad  faith,  or  maliciously,  or  wantonly, 
or  in  a  spirit  of  oppression.  The  case,  it  seems,  tons  is  wanting  m 
every  element  necessary  to  entitle  the  plaintiff  to  vindictive  dam- 
ages. Camp,  a  passenger,  who  saw  and  heard  all  that  took  place, 
says,  "  The  conductor  told  the  plaintiff  he  must  have  all  the  tickets 
regular,  and  hoped  he  would  not  think  hard  of  him  ;  his  orders 
were  imperative,  and  he  was  only  doing  his  duty.  The  brakeman 
put  his  hand  gently  on  plaintiff's  shoulder  and  he  went  out  without 
resistance.  All  the  parties,  witness  thought,  acted  like  gentlemen." 

This  case  comes  before  us  a  second  time,  and  we  naturally  feel 
some  reluctance  in  sending  it  back  for  another  trial.  But  there  is 
no  evidence  from  which  the  jury  could  reasonably  find  that  the 
plaintiff  was  wantonly  or  maliciously  put  off  the  train,  the  court 
erred  in  granting  the  plantiff's  third  prayer,  by  which  the  question 
of  punitive  damages  was  submitted  to  the  finaing  of  the  jury. 

Judgment  reversed,  and  new  trial  awarded. 

Bryan,  J.,  dissented. 

Wrong  Portion  of  Ticket  returned  to  Passenger  by  Bralceman  in  Charge 
of  Train — Rights  of  Passenger. — In  an  action  against  a  railroad  company  to 
recover  damtiges  for  the  ejection  of  the  plaintiff  from  one  of  its  trains  by  an 
agent,  the  conductor  thereof,  the  evidence  showed  that  the  plaintiff  had 
purchased  a  round-trip  ticket  of  defendant's  agent  at  one  of  its  stations,  en- 
titling him  to  a  passage  to  and  from  another  station  on  the  line  of  the  de- 
fendant's road;  that  shortly  after  entering  the  car  a  man  came  along,  asked 
for  the  ticket,  which  was  given  him,  tore  it  in  two,  handing  back  one  and 
keeping  the  other  part  thereof;  at  about  eleven  o'clock  the  same  night  the 
plaintiff  entered  a  car  on  defendant's  road  to  return  to  the  station  at  which 
he  had  purchased  the  ticket  returned  to  him  by  the  man  on  the  ^rst  train, 
which  the  conductor  refused  to  accept,  and,  upon  the  plaintiff's  refusal  to  pay 
the  fare  demanded,  notwithstanding  his  explanation  and  remonstrance, 
forcibly  ejected  him  from  the  train.  The  man  who  took  the  ticket  on  the 
first  train  was  a  brakeman  in  charge  thereof  instead  of  the  conductor,  who 
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was  in  concealment  on  the  engine.  The  brakeman  testified  that  he  supposed 
that  one-half  of  the  ticket  was  good  for  riding  either  way.  The  behavior 
of  the  plaintiff  was  orderly  and  gentlemanly.  Etid^  that  the  plaintiff  waa 
entitlea  to  damages.    Lake  Erie  &  Western  R.  Co., «.  Fix,  88  Ind.  881. 


Oabboll 

V. 

MiBsouBi  Pacific  R.  Oa 

(Adoanee  Caae,  Minouri.    Mcvrck  1,  1886.) 

A  common  carrier  cannot  stipulate  for  exemption  from  liability  for  its  own 
negligence.  This  rule  applies  to  common  carriers  of  goods  and  of  passen- 
gers n)r  hire,  and  a  drover  transported  over  the  railroad  upon  a  pass,  for 
the  purpose  of  taking  care  of  his  stock  on  the  train,  is  a  passenger  for  hire, 
and  not  a  fellow-senrant  with  the  employees  of  the  railroad  company. 

Section  2121  R.  8.  of  Mo.  of  1879,  authorizing  the  recovery  of  $5000  dam- 
ages against  a  railroad  company  for  negligently  causing  the  death  of  a  pas- 
senger, is  not  in  violation  of  the  Fourteenth  Amendment  of  the  U.  S.  Con- 
stitution, or  of  section  80  of  art.  2  of  the  State  Constitution,  or  of  article  7 
of  the  U.  S.  Constitution,  as  attempting  to  deprive  defendant  of  its  property 
without  due  process  of  law,  or  depriving  it  of  its  right  to  a  trial  by  jury. 

The  amount  of  damages  in  actions  under  this  section  of  the  Damage 
Act  is  fixed  by  statute,  and  is  expressly  conferred  upon  the  beneficiaries 
named  therein ;  and  a  defence  claiming  that  insurance  money  received  by  the 

J  plaintiff  upon  the  death  of  her  husband  caused  by  the  wrongful  act  of  de- 
endant  inures  to  defendant,  and  is  a  defence  pro  tanto^  is  irrelevant  and  im- 
material and  was  properly  stricken  out. 

Appeal  from  the  Cooper  Connty  Circuit  Court.    Affiimed. 
Action  for   damages  under  the  Damage  Act,  for  death  of   a 
passenger  caused  by  negligence  of  a  raih'oad  company. 
The  case  is  stated  in  the  opinion. 
Th/)8.  J,  Portia  for  appellant. 
Z.  F,  Wood  and  Draffin  (&  WiUiarm  for  respondent. 

Ray,  J. — This  is  an  action  by  Sarah  J.  Carroll  as  the  widow  of 
FACTS.  Hugh  A.  Carroll,  deceased,  for  the  death  of  her  said 

husband,  occasioned  by  the  negligence  of  defendant  and  its  servants 
in  the  management  oi  its  trains.  The  petition  in  substance,  and 
as  far  as  we  now  deem  material  to  notice,  alleged  that  on  the  Slst 
of  May,  1881,  said  Hugh  A.  Carroll,  under  the  rules  and  regula- 
tions of  defendant,  and  in  compliance  with  defendant's  terms, 
shipped  one  car-load  of  stock  on  one  of  defendant's  freight  trains 
from  California  to  St.  Louis,  and  took  passage  himself  on  the  same 
train,  in  compliance  with  the  rules  and  regulations  of  defendant ; 
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tliat  on  tlie  nioniiiig  of  the  Slst  of  May,  1'881,  said  train  on  which 
Carroll  and  his  stock  were  being  carried  reached  the  town  of 
Washington  in  Franklin  County,  Missouri,  on  it  way  to  St.  Louis; 
that  said  Carroll  continued  thereon  as  a  passenger  in  accordance 
with  his  contract  with  defendant  as  aforesaid ;  that  at  the  town  of 
Washington  in  Franklin  County,  Missouri,  by  reason  of  the  care- 
lessness, negligence,  unskilfulness,  and  mismanagement  of  defend- 
ant's agents,  officers,  and  employees,  whilst  running,  conducting 
and  managing  said  locomotive  and  train  of  cars  on  which  said  Car- 
roll had  t^en  passage  as  aforesaid,  and  also'  by  reason  of  the  care- 
lessness, negligence,  unskilfulness,  and  mismanagement  of  defend- 
ant's officers,  servants,  agents,  and  employees,  whilst  running, 
conducting,  and  managing  another  locomotive  and  train  of  cars, 
at  the  time  and  place  last  aforesaid,  the  said  two  trains  collided, 
and  by  reason  of  said  carelessness,  negligence,  unskilfulfulness,  and 
mismanagement  of  the  defendant's  officers,  servants,  agents,  and 
employees,  whilst  managing  said  locomotives  and  trains  as  afore- 
said, said  Hugh  A.  Carroll  was  instantly  killed  in  said  collision  ; 
and  that  by  reason  thereof  plaintiflE  was  entitled  to  recover  the  sum 
of  $5000  damages,  and  for  which  she  asked  judgment. 

The  amended  answer  of  the  defendant,  alter  denying  generally 
all  of  the  allegations  of  the  petition  not  afterwards  expressly  ad- 
mitted in  said  answer,  set  up  three  special  defences : 

First.  That  said  Carroll,  on  the  30th  of  May,  1881,  under  a  writ- 
ten contract  with  defendant,  shipped  one  car-load  of  horses  over 
defendant's  road  from  California  to  St.  Louis,  and  took  passage 
himself  on  the  train  that  carried  said  stock,  under  and  by  virtue  of 
the  terms  of  said  written  contract ;  that  by  said  contract  he  was  to 
be  carried  upon  said  train  for  the  purpose  of  taking  care  of  his 
said  stock,  and  was  to  be  at  his  own  risk  of  any  personal  injury 
from  any  cause  whatever,  and  that  he  was  required  to  sign  a  re- 
lease to  th^t  effect,  which  he  did ;  that  he  signed  this  release  as  a 
condition  precedent  to  his  right  to  ride  upon  said  train,  and  that 
by  reason  of  his  travelling  upon  said  contract  to  assist  in  taking 
care  of  said  stock  he  became  an  employee  of  the  defendant,  and  to 
that  extent  a  fellow-servant  of  the  men  in  charge  of  defendant's 
trains. 

Second.  The  second  special  defence  was  that  the  section  of  the 
Damage  Act  upon  which  this  suit  was  predicated  was  unconstitu- 
tional, because  the  amount  of  the  recoveiy  was  fixed  at  $5000. 

Third.  That  plaintiflfs  husband  had  his  life  insured  for  $2700, 
payable  to  her,  and  which,  after  he  was  killed,  she  collected. 

The  court,*  on  plaintiff's  motion,  struck  out  that  portion  of  the 
answer  containing  the  special  defences  above  mentioned. 

As  we  understand  the  record,  there  was  no  controversy  at  the 
trial  as  to  the  facts  in  the  case.  The  husband  of  plaintiff  was  killed 
while  riding  on  one  of  defendant's  freight  trams,  upon  a  stock- 
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drover's  pass  or  contract,  in  charge  of  or  accompanying  a  car-load 
of  horses  which  he  had  shipped  on  defendant's  raih'oad.  Under 
the  rules  of  defendant,  said  Hugh  A.  Carroll  became  entitled  to 
said  drover's  pass  or  stock  contract  in  virtue  of  his  said  shipment  of 
said  carload  of  stock  on  said  train,  and  defendant's  conductors  of 
such  trains  received  and  accepted  such  stock  contracts  as  passes  or 
tickets  over  the  railroad.  A  collision  occurred  between  said  train 
upon  which  said  Hugh  A.  Carroll  was  thus  travelling  and  another 
freight  train  of  defendant,  through  the  negligence  of  defendant 
and  its  servants  in  the  management  thereof,  and  the  death  of  said 
Carroll  resulted  therefrom.  The  defendant  offered  no  evidence, 
but  demurred  to  that  introduced  by  plaintiff,  which  demurrer  Uy 
the  evidence  was  overruled.  > 

No  instructions  were  asked  by  defendant,  and  but  one  was  given 
on  the  part  of  plaintiff,  which  was  as  follows :  "  The  jury  are  in- 
structed that  if  they  believe  from  the  evidence  that  defendant'^ 
agents  and  servants  while  operating  a  train  of  cars  on  defendant's 
railroad,  negligently  and  carelessly  caused  one  of  defendant's  trains 
to  collide  with  another  train  upon  which  Hugh  A.  Carroll  was 
riding,  and  that  by  reason  of  said  collision  and  as  a  consequence 
of  sucli  negligence  said  Carroll  was  killed,  and  that  the  plaintiff  is 
his  widow,  then  the  jury  will  find  for  plaintiff  and  assess  her  dam- 
ages at  the  sum  of  $5000."  There  was  a  verdict  and  judgment 
for  plaintiff  for  $5000,  from  which  defendant  has  prosecuted  this 
appeal. 

The  matters  urged  upon  us  by  defendant  for  reversal  of  said 
judgment  grow  out  of  the  action  of  the  circuit  court  in  striking 
out  the  special  defences  set  up  in  the  answer  and  in  giving  said  in- 
struction set  out  as  above. 

The  first  of  said  questions  involves  the  validity  of  the  special 
Contract  kx-  coutract  sct  out  in  tlic  first  of  the  special  defences  set 
mr  FROM  LiABiL-  UD  by  the  answer.  This  special  contract,  which  was  as- 
OF.  sented  to  and  signed  by  the  deceased  husband,  provided 

that  "  for  the  purpose  of  taking  care  of  the  stock  the  owner  or 
men  in  clmrge  will  be  passed  on  the  train  with  it,  and  all  persons 
thus  passed  are  at  their  own  risk  of  any  personal  injury  from  any 
cause  whatever,  and  must  sign  release  to  that  effect  indorsed  oa 
contract." 

The  indoreement  required  and  referred  to  was  as  follows :  "  "We, 
the  undersigned  owners  or  in  charge  of  the  live-stock  mentioned  in 
the  within  contract,  in  consideration  of  the  free  pass  granted  us 
by  the  Missouri  Pacific  E.  Co.,  hereby  agree  that  the  Missouri 
Pacific  R.  Co.  shall  not  be  liable  to  us  for  any  injury  or  damage  of 
any  kind  suffered  by  us  while  in  charge  of  said  stock  or  on  our  re- 
turn passage." 

The  action  of  the  wife,  we  may  observe,  was  for  the  death  of 
the  husband,  occasioned  by  the  defendant's  negligence,  and  the- 
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question  is  as  to  the  validity  of  the  agreement  made  by  the  hus- 
band exempting  the  defendant  from  injuries  caused  by  its  negli- 
gence,— the  collision  of  the  trains,  as  we  must  assume  after  verdict, 
being  due  thereto.  The  right  of  common  carriers  of  goods  and 
passengers  to  thus  contract  against  their  own  negligence  has  re- 
peatedly been  before  this  court  in  a  variety  of  ways,  and  has  here- 
tofore been  denied  upon  grounds  of  publicpolicy.  Dawson  v.  C. 
&  A.  R.  Co.,  79  Mo.  296  ;  Harvey  v.  T.  BL,  etc.,  R.  Co.,  74  Mo. 
541. 

Like  stipulations  and  exemptions  in  stock  contracts  substantially 
similar  were  involved  and  passed  upon  in  the  case  of  N.  Y.  C.  R. 
Co.  V.  Lockwood,  17  Wall.  357  [84  U.  S.  bk.  21,  L.  ed.  627], 
where,  upon  an  extended  review  of  the  cases,  the  Supreme  Court 
of  the  United  States  held  also  that  a  common  carrier  cannot  stip- 
ulate for  exemption  from  liability  from  its  own  negligence;  that 
the  rule  applied  to  the  common  carrier  of  goods  and  of  passengers 
for  hire,  and  that  a  drover  transported  over  the  railroad  upon  a 
pass  for  the  purpose  of  taking  care  of  his  stock  on  the  train  is  a 

Eassenger  for  hire.  We  are  aware  that  a  contrary  doctrine  or  rule 
as  been  announced  in  cases  of  which  Bissell  v,  N.  Y.  R.  Co.,  re- 
lied on  by  appellant,  may  be  cited  as  a  type ;  but  this  court  has 
heretofore  followed  and  adhered  to  the  rule  and  doctrine  declared  in 
the  Lockwood  case,  supra  /  Lemon  v.  Chanslor,  68  Mo.  340 ;  Stur- 
geon V.  St.  L.,  etc.,  R.  Co.,  65  Mo.  569 ;  Rice  v.  K-.  P.  R.  Co.,  63 
Mo.  314. 

It  is  also  contended  for  appellant  in  this  behalf  that  it  was  error 
for  the  court  to  assume  that  the  deceased  husband  did  not,  in  the 
face  of  direct  allegation  of  the  answer  to  that  effect,  relation     of 

^p  *     MASTER  AHI^ 

make  himself  ^rc>  JioG  vice  an  employee  and  fellow-ser-  servant. 
vant  with  other  employees  of  defendant  upon  said  trains.  The 
answer,  it  will  be  observed,  sets  out  the  contract,  and  if  the  allega- 
tions showed  upon  their  face  that  the  relation  of  master  and  ser- 
vant did  not  exist,  then,  we  think,  the  court  might  rightfully  and 
as  a  matter  of  law  so  declare.  Upon  the  facts  stated  in  the  answer 
the  court  drew  a  different  conclusion  from  the  pleaders,  and  held 
— we  think  properly — that  the  deceased  husband  was  not  a  servant 
in  the  employ  of  defendant.  He  received  no'  wages,  performed 
and  was  to  perform  no  service,  unless  it  was  in  looking  after  the 
stock  of  which  he  was  the  owner,  and  his  death  did  not  occur  while 
he  was  engaged  in  that  behalf.  He  performed  no  duty  upon  the 
train,  and  was  not  connected  in  any  manner  with  its  management 
and  operation  ;  was  not  subject  to  defendant's  orders  in  that  be- 
lialf  and  owed  no  obedience,  at  least  in  the  sense  in  which  said 
duties  and  relations  commonly  exist  between  master  and  servants. 
Essential  features  and  elements  necessary  to  constitute  that  relation 
are,  we  think,  aflSrmatively  shown  not  to  exist  by  the  facts  stated 
in  the  answer,  and  the  ruling  of  the  trial  court  was  not  erroneous 
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in  this  behalf.  Flinn  v.  Phil.  &  W.  &  B.  E.  Co.,  1  Houst.  469 ; 
Lackawanna  &  B.  R.  Co.  v,  Chenewitli,  62  Pa.  St.  387. 

The  second  special  defence  set  up  in  the  answer  challenges  the 
cjoHBTmmoii.  constitutipnality  of  the  second  section  of  the  Act  con- 
cerning damages,  for  the  reasons  that  said  section  at- 
tempts to  deprive  defendant  of  its  property  without 
due  process  of  law,  in  authorizing  a  judgment  against  it  as  one  of 
a  special  class  of  individuals,  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  Federal  Union  and  in  violation  of 
§  30,  art.  2,  of  our  State  Constitution.  And  in  arbitrarily  liquidat- 
ing and  admeasuring  the  quantum  of  damages,  without  »a  trial  by 
jiuy  as  to  the  amount  thereof,  the  same  being  preserved  to  de- 
fendant by  art.  7  of  the  Constitution  of  the  United  States,  which 
declares  :  "  In  suits  at  common  law,  where  the  value  in  controvei'sy 
shall  exceed  $20,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the  common 
law." 

The  Damage  Act,  and  said  section  thereof,  has  long  been  in  our 
statutes  and  frequently  before  the  court,  and  many  recoveries  have 
been  had  thereunder ;  and  while,  so  far  as  we  are  aware,  this  sec- 
tion has  not  been  heretofore  assailed  in  this  court  upon  these  or 
other  grounds,  yet  the  same  argument  and  constitutional  objections 
that  the  damages  are  arbitrarily  fixed  by  the  statute  woula  invali- 
date a  very  large  number  of  other  sections  in  our  statutes,  and 
collated  in  the  case  of  Humes  against  this  defendant,  82  Mo.  228, 
229. 

Indeed,  the  constitutional  objections  here  raised  have  been  here- 
tofore urged  against,  or  apply  in  principle,  to  other  sections  and 
provisions  in  our  law,  and  notably  to  the  section  known  as  the 
forty-third  section  of  the  Railroad  Law,  the  constitutionality  of 
which,  in  respect  to  both  State  and  Federal  Constitutions,  lias  been 
repeatedly  affirmed.  Barnett  v.  A.  &  P.  R.  Co.,  68  Mo.  56 ;  Mey- 
ers V.  Union  Trust  Co.,  82  Mo.  237,  and  Humes  v.  M.  P.  R.  Co., 
82  Mo.  227 ;  which  last-mentioned  case  has  been  recently  affirmed 
in  the  Supreme  Court  of  the  United  States.  As  already  said,  the 
objection  as  to  said  section  being  special  or  class  legislation  lias 
also  been  overruled  by  the  adjudications  of  this  court.  We  deem 
it  unnecessary  to  extend  alignment  on  this  branch  of  the  case. 

The  defence  set  up  in  the  third  paragraph,  and  stricken  from 
irouRAHCE  tJ^6  answer  by  the  court,  to  the  effect  in  substance  that 
*^  the  plaintiff  had  collected  $2700  life  insurance  upon  a 
policy  taken  out  by  the  husband  in  his  lifetime  for  the 
benefit  of  the  plaintiff,  has  been  assigned  as  error  and  presented, 
but  there  is  no  argument  or  citation  of  authority  in  that  behalf  in 
the  brief  of  counsel 
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The  proposition  involved,  however,  as  we  suppose  it  to  be,  is 
that  the  negligent  and  wrongful  act  resulting  in  the  death  of  the 
plaintifPs  husband  is  the  occasion  of  pecuniary  benefit  to  the  plain- 
tiff in  the  amount  of  damages  recovered  or  authorized  to  be  re- 
covered, and  that  the  insurance  money  received  by  plaintiff  inures 
to  the  benefit  of  the  defendant  and  becomes  a  defence  pro  tanto. 
But  the  pecuniary  benefit,  if  It  could  in  any  event  be  so  considered, 
derived  from  the  husband's  death,  would,  we  may  justly  presume, 
liave  been  probably  more  than  realized  by  the  continuation  of  the 
husband's  life.  At  all  events,  the  amount  of  the  damages  in  actions 
under  said  second  section  of  the  Damage  Act,  commonly  so  called, 
is  fixed  by  the  statute,  and  is  expressly  conferred  upon  the  bene- 
ficiaries named  in  this  case — upon  the  wife ;  and  the  construction  of 
appellant,  if  allowed,  would  defeat  or  modify  actions  under  the 
statute,  where  the  party  killed  had  by  his  own  prudence  and  at  his 
own  expense  sought  to  provide  for  the  maintenance  of  his  family 
in  the  event  of  his  death,  and  would  enable  the  wrong-doer  to  pro- 
tect himself  to  the  extent  of  the  insurance  against  the  consequences 
of  his  own  wrongful  and  unlawful  acts. 

As  against  this  plaintiff  in  this  action  upon  the  statute  for  the 
damages  for  the  death  of  her  husband,  we  think  the  matter  thus 
set  up  in  the  third  special  defence  was  irrelevant  and  immaterial, 
and  tne  action  of  the  court  in  striking  it  out  was,  we  think,  ri^ht 
and  proper.  Sherlock  v.  Ailing,  44  Ind.  184;  Althorf  v.  Wolfe, 
22  N.  Y.  355  ;  Harding  v.  Townshend,  43  Vt.  536. 

As  to  said  instruction  given  for  plaintiff,  which  is  criticised  for 
the  reason,  and  no  other,  that  the  jury  are  not  therein  iHgrRucnow 
required  to  find  that  the  deceased  at  the  time  of  his  ^^  pi^»tw». 
death  was  a  passenger  on  the  train  of  defendant,  it  is  perhaps  suf- 
ficient to  say  that  such  omission,  if  it  is  to  be  regarded  as  such  in 
this  case,  was  not,  under  the  facts,  error  materially  and  prejudicial- 
ly affecting  the  rights  of  appellant. 

There  was  no  controversy,  as  we  gather  from  the  record,  as  to 
the  terms  upon  which  deceased  was  received  and  was  being  carried 
at  the  time  upon  the  train ;  but  the  controversy  was  only  as  to  the 
legal  effect  oi  the  stock  contract. 

u  nder  the  views  already  expressed  and  authority  cited  he  was 
not  an  employee ;  he  was  lawfully  upon  said  train  and  was  a  pas- 
senger for  hire,  although  riding  at  the  time  upon  a  drover's 
1)a8S,  and  an  assumption  of  such  fact,  about  which  as  a  matter  of 
aw  there  could  be  no  dispute  under  such  circumstances,  was  not 
error  or  prejudicial  to  detendant.  Barr  v,  Armstrong,  56  Mo.  577 ; 
Nelson  v.  Foster,  66  Mo.  381 ;  Gray  v.  Mo.  River  Jrac^  Co.,  64 
Mo.  47 ;  Shennan  v.  H.  &  St.  J.  R.  Co.,  72  Mo.  62. 

This  embraces  all  the  questions  arising  on  the  record,  and  hav- 
ing thus  considered  and  disposed  of  them,  and  finding  no  material 
26  A.  &  £.  R.  Cas.— 18 
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error  in  the  record,  we  affirm  the  judgment  of  the  Circuit  Conrt 
herein  and  it  is  ordered  accordingly. 
All  concur. 

Liability  of  Company  for  Injury  to  Passenger  riding  on  Free  Pass. — 
See  Abell  e.  Western  Maryland  R.  Co.,  21  Am.  &  Ens.  R.  R.  Gas.  503;  Kim- 
ball V.  Boston  &  A.  R  Co.,  18  lb.  55;  Buffalo,  etc.,  R.  Co.  e.  O'Hara,  9  TtK 
817. 
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(Adoanee  OoMe^  Texas,    March  12,  1886.) 

One  who  receives  and  uses  a  pass  to  procure  free  passage  is  held  to  have 
consented  to  the  conditions  indorsed  on  such  pass  as  fully  as  though  he 
signed  same. 

The  same  degree  of  care  is  incumbent  upon  a  carrier  of  passengers  in  the 
case  of  one  travelling  on  a  free  pass  as  in  the  case  of  a  passenger  paying  full 
fare. 

A  public  carrier  of  passengers  cannot  so  bontract  as  to  relieve  itself  from 
liability  for  an  injury  to  a  passenger  from  the  negligence  of  the  carrier  or  its 
servants  in  the  course  of  their  employment. 

The  negligence  of  the  agent,  of  whatsoever  grade,  as  to  matters  within  the 
scope  of  his  employment  with  reference  to  passengers,  is  the  negligence  of 
the  corporation. 

Appeal  from  Galveston  county.  Tried  before  Hon.  W.  H* 
Stewart,  District  Judge. 

Bollinger^  Mott  <&  Terry  for  appellant. 

toward  Firdey  and  Hume  <&  oKeppard  for  appellee. 

Stayton,  J. — There  was  such  evidence  as  to  justify  a  verdict'in 
favor  of  the  plaintiff  if  he  had  been  ^n  ordinary  fare-paying  pas- 
senger. 

The  charge  assumes  that  the  same  degree  of  care  is  incumbent 
upon  a  carrier  of  passengers  in  the  case  of  one  travelling  on  a  free 
pass  as  in  the  case  of  a  passenger  paying  full  fare,  andif  this  be 
not  the  law  the  charge  given  was  erroneous,  and  some  of  the 
charges  asked  and  refused  should  have  been  given. 

Tne  appellee  applied  for  and  received  a  free  pass  from  Galves- 
FAora  ton  to  Fort  Worth  and  return  from  the  latter  to  the 

former  place,  which  on  its  face  had  the  following  words :  "  Good 
for  one  trip  only  upon  conditions  indorsed  hereon,  when  counter- 
signed,"  etc.     On  the  back  of  the  pass  was  the  following :  "  Not 
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transferable.  If  presented  by  any  other  person  than  the  individual 
named  hereon,  the  conductor  will  take  up  this  ticket  and  collect 
fare.  Free  passengers  assume  all  risks  of  accidents  to  their  persons 
and  property  without  claims  for  damages  upon  the  corporation. 
Good  for  passage  only  when  signed  by  the  person  to  whom  issued."' 
The  appellee  was  travelling  on  this  pass,  which  he  presented  ta 
the  conductor,  who  detached  the  coupon  evidencing  his  persohirateu* 
right  to  travel  from  Galveston  to  Fort  Worth,  gave  SSmucD  **^ 
him  a  check,  and  returned  the  pass  to  him  without  re-  to^its**™*^ 

3 Hiring  him  to  sign  it.     Under  the  evidence,  the  fact  ^™°"«- 
lat  he  nsed  the  pass  without  signing  it  we  deem  a  matter  of  no 
importance.    Having  received  and  used  it  to  procure  free  passage, 
he  must  be  held  to  have  consented  to  its  conditions  as  fully  as 
though  he  had  signed  ir. 

Treating  the  pass  as  the  evidence  of  a  contract  between  the 
parties,  and  giving  to  it  the  most  favorable  construction 
for  the  appellant,  the  question  in  the  case,  broadly  stated,  aa^Mlmun 
18,  Can  a  public  carrier,  of  passengei*s  so  contract  as  to 
relieve  itself  from  liability  for  an  injury  to  a  passenger  from  the 
negligence  of  the  carrier,  or  its  servants,  in  the  coui*se  of  their  em- 
ployment ?  That  there  are  many  cases  which  hold  that  a  public 
carrier  of  passengers  may  so  limit  its  liability  cannot  be  questioned. 
Such  is  the  rule  asserted  in  the  following  English  eases :  McCanley 
V.  Railroad,  8  Q.  B.  59;  Gallin  v.  Railroad,  10  Q.  B.  212;  Hall  v. 
Railroad,  10  Q.  B.  437. 

In  Wells  V.  Railroad,  24  N.  T.  181,  it  was  held  by  a  divided  court 
that  such  contracts  were  valid,  and  that  it  was  immaterial  whether 
the  negligence  of  agents  be  slight  or  gross ;  that  the  carrier  might 
thus  protect  itself  from  liability  for  an  inquiry  resulting  from  any 
degree  of  negligence  of  its  agents.  The  opinion,  in  effect,  how- 
ever, holds  that,  while  an  individual  pureuiug  the  business  of  pas- 
senger-carrier cannot  exempt  himself,  by  contract,  from  liability 
for  an  injury  that  results  from  his  gross  negligence,  yet  that  a  cor- 
poration pursuing  that  business  is  not  liable  for  the  gross  negli- 
gence of  Its  agents. 

In  Perkins  v.  Railroad,  24  N.  Y.  196,  it  was  held  that  while  a 
railroad  corporation  cannot  exempt  itself  from  liability  to  a  passen- 
ger for  damages  resulting  from  its  own  wilful  misconduct  or  reckless- 
ness, which  alone  are  construed  to  constitute  gross  negligence,  yet  in 
respect  to  gratuitous  passengers  it  may  contract  for  exemption  from 
liability  for  any  degree  of  negligence  in  its  servants,  other  than  the 
board  of  directors  or  managers,  who  represent  the  corporation  itself, 
for  all  general  purposes.  This  ruling  was  made,  as  we  may  infer 
from  the  opinion  of  one  of  the  judges,  in  a  case  in  which  the  injury 
resulted  from  the  use  by  a  track-msister  of  rotten  material  in  the 
construction  of  a  bridge.     Practically  the  same  ruling  was  made  in 
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Bissell  V.  Kailroad,  25  N.  Y.  443 ;  but  in  this  case,  as  in  former 
•cases,  tliere  was  a  divided  court. 

In  Kinney  v.  Railroad,  32  N.  J.  408,  the  same  rule  was  asserted 
l)y  the  Supreme  Court  of  New  Jersey.  In  that  case  it  was  held  that 
in  contracts  for  free  passage  the  public  carrier  drops  that  character 
•and  becomes  a  mere  private  carrier,  whose  liabilities  are  to  be 
determined  by  the  same  rules  which  are  ^^  applicable  to  the  ordi- 
tidLTj  class  01  gratuitous  bailments,  or  of  persons  rendering  an 
xinbonght  service."  Tlie  same  rulings  were  made  in  the  same  case 
by  the  Court  of  Errors  and  Appeals.     34  N.  J.  514. 

It  is  held  in  Illinois  that  a  puolic  carrier  may  relieve  itself  from 
liability  to  a  free  passenger  for  an  injury  resulting  from  the  negli- 
gence of  employees  in  a  degree  less  than  gross.  Bailroad  t;. 
Bead,  37  111.  384. 

The  distinction  made  in  the  New  York  and  New  Jersey  cases, 
to  which  we  have  referred,  between  the  negligence  of  the  corpora- 
tion acting  through  its  president  and  board  of  directors  and  the 
negligence  of  other  employees,  servants  or  agents  of  the  company, 
is  denied  in  the  case  last  cited. 

In  the  nature  of  tilings,  every  corporation  must  act  solely 
through  agents;  and  that  their  powers  and  duties  may  differ  in 
neoliowick  of  degree,  it  seems  to  us,  should  make  no  diflEerence,  in  so 
so  far  as  duties  and  liabilities  to  passengers,  whcthei 
free  or  paying  full  fare,  are  concerned.  The  true 
inquiry  at  last  is,  Did  the  injury  result  from  the  negligence  of  any 
agent  of  the  corporation  while  acting  in  the  scope  of  liis  employ- 
ment? If  a  corporation  may  relieve  itself  from  liability  to  a  pas- 
senger for  the  negligence  of  one  or  more  classes  of  agents,  why 
may  it  not  for  the  negligence  of  another  class  ?  All  of  a  corpora- 
tion's employees,  froni  the  highest  official  to  the  humblest  laborer, 
are  but  agents.  Some  of  them  are  necessarily  clothed  with  exten- 
sive powers  to  make  contracts  which  will  bind  the  corporation  in 
reference  to  many  matters  and  to  control  its  operations,  while 
others  have  but  simple  labors  to  perform,  yet  none  of  them  are  the 
corporation  clothed  with  its  full'  powers  or  responsible  for  all  its 
acts. 

We  are  of  the  opinion  that  the  distinction  sought  to  be  made  in 
the  New  York  and  New  Jersey  cases,  to  which  we  have  referred, 
has  no  solid  foundation  in  reason  or  in  public  policy,  when  con- 
sidered with  reference  to  the  right  of  a  corporation  pursuing  the 
business  of  a  common  or  public  carrier,  to  limit,  by  contract,  its 
liability  to  a  passenger  for  mjury  resulting  from  the  negligence  of 
any  class  of  its  agents.  That  in  the  nature  of  things,  the  negli- 
gence of  the  agent,  of  whatsoever  grade,  as  to  matters  within  the 
scope  of  the  employment  with  reference  to  passengers,  is  the  neg- 
ligence of  the  corporation  itself,  which  all  the  American  cases  agree 
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fixes  a  liability  which  the  carrier  cannot  be  permitted  to  avoid 
by  contract. 

We  are  further  of  the  opinion  that  a  railroad  company  cannot, 
by  contract,  lay  down  its  public  character  as  passenger  carrier, 
which  the  law,  as  well  as  the  nature  of  the  employment  in  which 
it  en^ges,  fixes  upon  it,  and  become  a  mere  private  carrier.  The 
constitution  of  this  State,  the  general  laws  and  the  charters  of  such 
corporations,  make  their  employment  that  of  common  or  public 
carriers  of  passengers  and  goods.  Const.,  art.  10,  sec.  2 ;  JR.  S., 
chap.  10.  This  employment  they  voluntarily  assume,  and,  in 
recognition  of  the  public  nature  of  their  business,  the  law  bestows 
upon  them  many  privileges  and  benefits  which  it  does  not  confer 
on  private  persons  or  strictly  private  corporations,  which  often 
operate  as  a  burden  on  individuals  and  communities,  and  could  not 
be  lawfully  conferred  on  the  mere  private  carrier. 

We  are  further  of  the  opinion  that  the  rules  governing  gratui- 
tions  bailments,  in  reference  to  the  degree  of  care  incumbent  on 
the  bailee,  can  have  but  little,  if  any,  application  in  cases  in  which, 
in  any  manner,  the  relation  of  carrier  and  passenger  is  established; 
for  behind  any  contract  by  which  this*  may  be  created  stands  a 
public  policy  which  even  the  parties  ought  not  to  be  permitted  to 
thwart. 

The  question  whether  a  railroad  company — a  public  carrier  of 
passengers— can  relieve  itself,  by  contract,  from  liabil-  ^ 
ity,  even  to  a  free  passenger,  for  an  miury  wnicn  results  kot      vaxn 
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from  the  negligence  of  any  of  its  employes  or  agents,  uabiutt  fob 
of  whatsoever  ^rade,  has  not  been  decided  in  this  State,  "^"**"**' 
but  arises  in  this  case.  It  seems  to  us,  upon  principle,  that  it  must 
be  held  that  such  a  carrier  cannot  relieve  itself,  by  contract,  from 
responsibility  for  injury  that  results  from  negligence  such  as  will 
fix  the  liability  upon  the  carrier,  under  the  general  rules  applicable 
to  the  ordinary  relation  of  carrier  and  passenger. 

That  the  liability  of  the  carrier  does  not  depend  on  the  fact  that 
compensation  for  the  passenger  is  paid  to  'the  carrier  is  well  set- 
tled. Kailroad  v.  Derby,  14  How.  486 ;  Steamboat  New  World 
V.  King,  16  How.  260;  Todd  v,  Kailroad,  85  Mass.,  20;  Prince  v. 
Railroad,  5  Texas  Law  Review,  303 ;  Abell  v.  Railroad,  21  Am. 
&  Eng.  R.  R.  Cas.  503 ;  Romfield  v.  Railroad,  Idem,  88. 

The  relation  of  passenger  and  carrier  is  created  by  contract,  ex- 
press or  implied,  but  it  does  not  follow  from  this  that  coktract 
the  extent  of  liability  or  responsibility  of  a  carrier  is  in 
any  respect  dependent  upon  a  contract.  In  reference  to  matters 
indifferent  to  the  public  parties  may  contract  as  they  please,  but 
not  so  in  reference  to  matters  in  which  the  public  has  an  interest. 

For  the  purpose  of  regulating  such  matters,  by  statute  or  the 
common  law,  rules  have  been  established  whereby  certain  duties 
have  been  attached  to  given  relations  and  employments.     These 
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duties  attach  as  matter  of  law  and  without  regard  to  the  will  or 
wish  of  the  party  engaged  in  the  employment,  or  the  person  who 
transacts  business  with  him  in  the  conrse  thereof,  and  so,  for  the 
public  good.  Duties  thus  imposed  are  not  the  subject  of  contract 
They  exist  without  it,  and  cannot  be  dispensed  with  by  it.  The 
violation  of  such  a  duty  is  a  tort. 

The  law  declares  that  it  is  the  duty  of  a  public  carrier  of  pas- 
senger to  use  the  highest  degree  of  cai*e  to  insure  tlieir  safety. 
Why  was  this  not  left  to  be  settled  by  the  contract  of  the  carrier 
and  passenger  ?  Certainly  for  no  other  reason  than  that  the  em- 
ployment itself  was  of  such  nature  as  to  make  it  a  matter  of  public 
concern.  None  could  be  of  greater  public  concern  at  the  present 
day  than  those  employments  by  which  men,  women,  and  children 
are  transported  by  millions  by  agencies  of  a  most  dangerous 
character,  and  with  a  speed  heretofore  unknown.  As  said  in  Hail- 
road  V.  Derby,  "This  duty  does  not  result  alone  from  the  con- 
sideration paid.  It  is  imposed  by  the  law  even  where  the  service 
is  gratuitous.  The  confidence  evidenced  by  the  undertaking  of 
any  service  for  another  is  a  sufficient  legal  consideration  to  create 
a  duty  in  the  performance  of  it.     "  Railroad  v.  Weir,  37  Mich.  115. 

It  has  been  held  in  many  cases  that  the  payment  of  the  con- 
payment  of  sidei-ation  which  the  law  permits  the  carrier  to  demand 
coktract"^""  and  to  receive  is  not  necessary  to  the  imposition  of  the 
FouMDm)  upoH.  (Jnty  of  the  carrier  to  use  that  degree  of  care  necessary 
when  full  consideratioii  is  paid,  and  that  a  failure  to  use  such  care 
in  reference  to  a  passenger  not  paying  such  compensation  fixes 
upon  the  carrier  a  liability  which  he  cannot  avoid  by  contract.  In 
accordance  With  this  view  it  has  been  held  in  many  cases  that  the 
duty  thus  imposed  cannot  be  avoided  by  contract  in  that  class  of 
cases  in  which  persons  travel  on  what  are  known  as  "drovers' 
passes."  Railroad  v.  Lockwood,  17  Wall.  357 ;  Railroad  v.  Hen- 
dei-son,  51  Pa.  St.  331 ;  Railroad  v.  Selby,  47  Ind.  471 ;  Flinn  v. 
Railroad,  1  Houston,  469;  Railroad  v,  Curran,  19  Ohio  St.  1. 

Any  rule  founded  on  the  character  or  adequacy  of  the  con- 
sideration on  which  the  carrier's  undertaking  is  assumed,  it  seems 
to  us,  ignores  the  public  character  of  the  cai'rier's  employment  as 
well  as  all  duty  resulting  therefrom. 

The  formation  of  the  rule  which  forbids  such  contracts  as  that 
relied  on  in  this  case  is  admirably  well  stated  in  the  opinion  of  the 
Supreme  Court  of  the  United  States  by  Mr.  Justice  Bradley,  from 
which  we  make  the  following  extract :  "  In  regulating  the  public 
establishment  of  common  carriei-s,  the  great  object  of  the  law  was 
to  secure  the  utmost  care  and  diligence  in  the  performance  pf  their 
important  duties,  an  object  essential  to  the  welfare  of  every  civil- 
ized community.  Hence  the  common-law  rule  which  charged  the 
common  carrier  as  an  insurer.  Why  charge  liim  as  such  ?  Plainly 
for  the  purpose  of  raising  the  most  stringent  motive  for  the  exer- 
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<^i8e  of  carefulness  and  fidelity  in  his  trnst.  In  regard  to  pas- 
sengers the  highest  degree  of  carefnhiess  and  diligence  is  expressly 
exacted.  In  the  one  case  the  securing  of  the  most  exact  diligence 
and  fidelity  underlies  the  law,  and  is  tlie  reason  for  it ;  in  the 
other,  it  is  directly  and  absolutely  prescribed  by  the  law.  It  is 
obvious,  therefore,  that  if  a  carrier  stipulates  not  to  be  bound  by 
the  exercise  of  care  and  diligence,  but  to  be  at  liberty  to  indulge 
in  the  contrary,  he  seeks  to  put  off  the  essential  duties  of  this  em- 
ployment. And  to  assert  that  he  may  do  so  seems  almost  a  con- 
tradiction in  terms. 

''  Now,  to  what  avail  does  the  law  attach  these  essential  duties 
to  the  employment  of  the  common  carrier  if  thev  may  be  waived 
in  respect  to  his  agents  and  servants,  especially  when  the  carrier  is 
an  artificial  being,  incapable  of  acting  except  by  agents  and  ser- 
vants? It  is  carefulness  and  diligence  in  performing  the  service 
which  the  law  demands,  not  an  abstract  carefulness  and  diligence 
in  proprietors  and  stockholders  who  take  no  active  part  in  the 
business.  To  admit  such  distinction  in  the  law  of  common  ckr- 
riere,  afi  the  business  is  now  carried  on,  would  be  subversive  of  the 
very  object  of  the  law."     Railroad  v.  Lockwood,  17  Wall.  357. 

The  opinion  in  that  case  reviews  the  cases  and  discusses  the 
general  question  with  an  admirable  clearness  and  fullness. 

The  dissenting  opinions  in  the  New  York  cases  to  which  we 
have  referred  seem  to  us  unanswerable. 

The  following  cases  hold  that  the  carrier  cannot  limit  his  liabil- 
ity by  contract  for  injuries  resulting  from  the  negligence  of  its 
agents.  Jacobus  v.  Kailroad,  20  Minn.  125 ;  Railroad  v,  Mundy, 
21  Ind.  48 ;  School  District  v.  Railroad,  102  Mass.  556 ;  Railroad  v, 
Henderson,  51  Pa.  St.  315 ;  Trans.  Co.  v.  Oil  &  Mining  Co.,  63 
Pa.  St.  14 ;  Sagor  v.  Railroad,  31  Maine,  228 ;  Express  Co.  v. 
Orack,  44  Ala.  469 ;  Maslin  v.  Railroad,  14  W.  Va.  180 ;  M.,  D. 
A  T.  Co.  V.  Comforth,  3  Col.  381 ;  Railroad  v.  Stevens,  95  U.  S. 
658 ;  Railroad  v.  Sayers,  26  Gratt.  328 ;  Railroad  v.  Pontieus,  9 
Ohio  St.  221 ;  Railroad  v.  Hemlin,  62  Ala.  612 ;  Express  Co.  v. 
Graham,  26  Ohio  St.  698 ;  Rice  v.  Railroad,  63  Mo.  318 ;  Rail- 
road V.  Hopkins,  41  Ala.  500 ;  Railroad  v.  O'Hara,  9  Am.  &  Eng. 
R.  R.  Cas.  321. 

The  rule,  its  application  and  foundation  are  thus  clearly  stated  by 
an  elementary  writer :  '*  We  have  already  seen  that  an  agreement 
that  a  carrier  shall  not  be  liable  for  negligence  is  void  as  against 
the  policy  of  the  law.  There  is  no  reason  why  this  principle 
should  not  apply  to  cases  of  free  as  Well  as  of  paid  carriage.  If 
^  confidence,^  as  has  just  been  stated,  is  a  su£Scient  consideration, 
then  nOi  passage  voluntarily  tendered  and  accepted  is  gratuitous. 
But,  independently  of  this,  it  is  against  public  policy  that  a  person 
usin^  the  high  and  dangerous  agency  of  steam,  in  any  case  on 
whicli  liuman  life  depends,  act  with  a  diligence  less  than  a  good 
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and  capable  expert  should  employ  in  wielding  such  an  agency.  If 
diligence  be  px*oportioned  to  i*emnneration,  steam  service  wonld  be 
graded  in  diligence  according  to  the  degree  of  pay:  first-class  dili- 
gence for  first-class  cai-s;  second-class  diligence  for  second-class 
cars ;  minimnm  diligence  to  those  who  pay  but  little  or  do  not 
pay  at  all.  But  the  law  knows  no  sucn  gradations ;  when  the 
work  is  undertaken,  then,  so  far  as  safety  is  concerned,  the  same 
precautions  must  be  taken  for  all  who  are  permitted  to  take  pas- 
sage."   Wharton  on  Neg.,  641,  689-692,  ana  cases  cited  in  notes. 

This  rule  is  wholesome,  demanded  by  the  nature  of  the  employ- 
ment, embraces  a  policy  which  no  State  having  a  due  regard  for 
the  safety  and  lives  of  its  people  can  abandon,  for  it  discourages 
negligence  by  holding  the  carrier  to  strict  accountability,  and  im* 
poses  upon  him  no  responsibility  which  he  does  not  voluntarily  as- 
sume when  he  engages  in  sucn  employment.  It  is  simple,  and 
discards  all  fine  discriminations  in  regard  to  degrees  of  negligence 
and  grades  of  agents,  in  determining  liability  and  right  to  recover 
actual  damages. 

The  charge  of  the  court  below  was  correct,  and  the  judgment 

must  be  afl^imed.    Affirmed. 

See  preceeding  case  and  note. 


Griswold 

V. 

New  York  and  New  England  R.  Co. 

(Adtance  Case,   Connecticut,     Fetfruary  19,  1886.) 

Where  a  passenger  accepted  a  free  pass  on  a  railroad  upon  the  express 
condition  that  he  would  make  no  claims  for  damages  for  or  on  account  of 
any  personal  injury  received  while  using  it,  in  consequence  of  the  negligence 
of  the  defendant's  servants,  and  by  such  negligence  he  is  killed  in  a  colli- 
sion, his  personal  representative  is  bound  by  the  condition  and  cannot  main- 
tain suit  for  damages  for  his  death. 

Such  a  condition  is  a  waiver  of  the  rule  of  rapondeat  sitperiar  by  the  party 
for  whose  benefit  the  rule  is  given  in  consideration  of  a  free  passage.  Such 
a  contract  is  not  void  as  against  public  policy. 

A  minor  has  capacity  in  law  to  accept  a  free  gift,  either  absolute  or  con- 
ditional, and  if  the  condition  or  limitation  is  reasonable  he  cannot  accept 
the  gift  and  reject  the  condition  and  thereby  enlarge  the  gift.  This  cannot 
be  done  without  consent  of  the  donor. 

Action  of  tort  to  recover  damages  for  the  death  of  a  minor  son^ 
a  passenger  on  defendant's  train.    Judgment  for  plaintiff  reversed* 
The  facts  are  stated  in  the  opinion. 
Case,  Malibie  <&  Bryant  for  plaintiff* 
£.  D»  Robhma  for  defendant. 
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LooHiB,  J. — The  plaintijGTs  intestate,  Charles  F.  Griswold,  was  a 
boy  about  seventeen,  employed  by  the  keeper  of  a  restaurant  at 
the  defendant's  station  m   Waterbury  to  sell   sand-  facts. 

wiclies,  fruits,  etc.,  on  all  trains  corning  into  Waterbury,  having  a 
fi-ee  pass  for  that  purpose  between  Hartford  and  Fishkill.  His 
employment  did  not  i-eqnire  him  to  travel  as  far  east  as  Flainville, 
but  his  mother  lived  there  and  he  often  went  there  to  visit  her. 

In  July,  1883,  he  was  at  Flainville  for  this  purpose,  and  boarded 
a  train  bound  thence  for  Hartford,  in  order  to  stop  off  at  Clayton 
and  look  at  the  wreck  of  a  train  there,  caused  by  a  collision  the 
day  before.  The  train  had  two  passenger  cars,  and  the  conductor 
saw  him  on  one  of  them  just  after  the  train  started ;  but  after- 
wards, without  the  conductor's  knowledge,  he  went  into  the  baggage 
car,  and  while  there,  a  collision  occurred  with  another  train  coming 
westerly  (there  being  but  a  single  track)^  which  wrecked  the 
engine  and  baggage  car  and  killed  the  intestate.  He  was,  at  the 
time,  riding  on  a  tree  pass  which  provided  that  the  person  accept- 
ing it  assumed  all  risk  of  accident,  and  expressly  stipulated  that 
the  company  should  not  be  liable  under  any  circumstances, 
whether  of  negligence  of  their  agents  or  otherwise,  for  any  per- 
sonal injury.  The  defence  was  placed  on  three  independent 
grounds : 

1.  The  complaint  was  demurred  to  upon  the  ground  that  the 
action  was  brought  for  the  sole  benefit  of  the  estate  of  the  intes- 
tate, when  it  should  have  been  for  the  benefit  of  the  widow  or 
heirs. 

2.  That  the  intestate  was  guilty  of  such  contributory  negligence 
as  would  prevent  recovery. 

3.  That  at  the  time  of  the  injury  he  was  travelling  on  the  de- 
fendant's train  without  the  payment  of  any  fare,  under  an  agree- 
ment or  condition  expressly  assuming  all  risk  of  accident,  and 
stipulating  that  the  defendant  should  not  be  liable  in  any  event  for 
injuries  resulting  from  the  negligence  of  its  servants,  or  otherwise. 

As  our  views  of  the  last  question  will  be  decisive  of  the  whole 
case,  we  will  confine  our  discussion  tp  that  and  waive  the  other 
two  questions. 

Before  we  come  to  the  discussion  of  the  question  whether,  under 
the  conditions  of  the  pass,  the  law  will  protect  the  defendant  from 
liability,  it  will  be  necessary  to  determine  whether  the 
pass  was  gratuitous  or  upon  consideration ;  for  if  the  SJS)S^  ^^' 
latter  is  true,  the  defenaant  must  be  held  to  its  full 
responsibility  as  a  carrier  of  passengers.  The  plaintiff  contends 
that  the  pass  was  part  of  the  consideration  to  induce  Chickering  to 
to  open  a  lunch  room  in  the  defendant's  station  at  Waterbury  ;  but 
the  finding  is  silent  in  reigard  to  this,  and  we  are  not  justified  in 
assuming  that  it  was  an  element  in  the  negotiations  or  was  in  the 
mind  of  either  party.    It  was,  on  tlie  other  hand,  obviously  an 
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afterthouglit ;  and  when  asked  for  by  Chickering  be  did  not  refer 
to  it  as  a  thing  promised  by  Holbrook  or  any  one  on  behalf  of  the 
company.  It  was  not  claimed  as  matter  of  right  under  any  con- 
tract duty,  but  merely  as  matter  of  favor;  and  as  such  we  must 
hold  it  to  have  been  granted. 

The  question  of  consideration  should  be  determined  as  in  any 
other  case  of  contract.  The  existence  of  some  selfish  motive  (if 
any)  impelling  the  act  renders  it  none  the  less  a  gratuity  in  the 
eye  of  tlie  law  if  there  was  no  obligation  at  all  to*  furnish  the  pass. 
The  restaurant  business  belonged  exclusively  to  Chickering,  what- 
ever may  have  been  the  incidental  benefits  to  the  railroad  com- 
pany. 

And,  besides,  it  is  to  be  observed  that  at  the  time  of  the  injury 
the  intestate  was  not  travelling  at  all  in  the  interest  of  the  restau- 
rant, but  solely  to  gratify  a  personal  curiosity  which  could  by  no 
possibilitj'  be  any  benefit,  direct  or  indirect,  to  the  railroad  com- 
pany, so  that,  on  the  whole,  we  have  no  hesitation  in  calling  his 
pass  a  pure  gratuity. 

We  have,  then,  a  case  where  the  defendant  gave  a  free  pass  upon 
the  express  condition  that  the  passenger  would  make  no  claim  for 
STiPDLATioMKx-  damagcs  on  account  of  any  personal  injury  received 
lOM  uaI  while  using  the  pass,  in  consequence  of  the  negligence 
roR^^o-  ^£  ^2jg  defendant's  servants,  iiut  the  plaintiff,  as  the 
personal  representative  of  the  one  receiving  the  pass, 
has  instituted  a  suit  in  direct  violation  of  the  condition.  In  ordi- 
nary transactions,  such  a  breach  of  contract  would  be  disgraceful; 
but  there  may  be  great  considerations  of  public  policy  which  will 
conceal  the  private  features  of  the  transaction  ana  make  the 
stipulation  invalid  in  the  eye  of  the  law. 

By  the  English  decisions  it  is  clear  that  the  carrier  has  full 
power  to  provide  by  contract  against  all  liability  for  negligence  in 
such  cases.  McCawley  v.  Furness  R.  Co.*,  L.  E.  8  Q.  B.  67 ;  Hall 
V.  N.  E.  R.  Co.,  L.  E.  10  Q.  B.  437 ;  Duffy  v.  Great  North.  R. 
Co.,  4  L.  E.  Ireland,  178;  Alexander  v.  Toronto  &  Nipissing  R. 
Co.  33,  U.  C.  474.  This  last  case  is  almost  identical  with  the  one 
at  bar. 

In  the  United  States  we  find  much  contrariety  of  opinion. 
Some  state  courts  of  the  highest  authority  follow  the  English  de- 
cisions and  allow  railroad  companies,  in  consideration  of  fi-ee  pas- 
sage, to  contract  for  exemption  from  all  liability  for  negligence  of 
every  degree,  provided  tiie  exemption  is  clearly  and  explicitly 
stated.  Welles  v.  N.  Y.  C.  R.  Co.,  26  Barb.  641 ;  s.  c,  24  N.  Y. 
181 ;  Perkins  v.  N.  T.  C.  E.  Co..  Id.  208 ;  Bissell  v.  N.  T.  C.  E. 
Co.,  25  N.  Y.  442 ;  Poucher  v.  N.  Y.  C.  E.  Co.,  49  N.  Y.  263 ; 
Magnin  v.  Diusmorc,  56  N.  Y.  168 ;  Dorr  v,  N.  J.  Steam  Nav, 
Co.,  11  K  Y.  485;  Kinney  v.  Central  E.  Co.,  32  N.  J.  L.  409; 
s.  c,  34  Id.  513;  W.  &  A.  E.  Co.  v.  Bishop,  50  Ga.  465. 
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Other  courts,  also  of  high  authority,  concede  the  right  to  make 
Buch  exemption  in  all  cases  of  ordinary  negligence,  but  refuse  to 
apply  the  principle  to  cases  of  gross  negligence.  111.  Cent.  R.  Co. 
V.  Read,  37  III.  484;  Ind.  Cent.  R.  Co.  v.  Mundy,  21  Ind.  48; 
Jacobus  V.  St.  Paul  &  C.  R.  Co.,  20  Minn.  125l?> 

And  other  State  courts  of  equal  authority  utteriy  deny  the 
power  to  make  a  valid  contract  exempting  the  carrier  from  liability 
for  any  degree  of  negligence.  Cleveland,  etc.,  R.  Co.  v,  Curran, 
10  Ohio  St.  1 ;  Mobile  &  O.  R.  Co.  v.  Hopkins,  41  Ala.  486 ;  Pa. 
R.  Co.  V.  Henderson,  51  Pa,  St.  315  ;  Flinn  v.  Phila.  W.  &  B.  R. 
Co.,  1  Houst.  (Del.)  469. 

The  Supreme  Court  of  the  United  States,  in  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  where  a  drover  had  a  free  pass  to  accom- 
pany his  cattle  in  their  transportation,  held,  in  opposition  to  the 
New  York  and  English  cases,  that  the  pass  was  not  gratuituous 
because  given  as  one  of  the  terms  for  carrying  the  cattle,  for 
which  he  paid.  The  reasoning  of  Bradley,  J.,  was  directed  so 
strongly  to  the  disparagement  of  the  New  York  decisions  that  it 
might  have  indicated  an  opposition  to  the  principle  of  those  cases 
in  other  respects,  had  not  the  opinion  concluded  with  this  distinct 
disclaimer:  "We  purposely  abstain  from  expressing  any  opinion 
as  to  wlAt  would  have  been  the  result  of  our  judgment  had  we 
considered  the  plaintiff  a  free  passenger  instead  of  a  passenger  for 
hire."  Tlie  reasoning  and  the  conclusions  of  the  court,  therefore, 
must  be  considered  as  all  based  on  the  assumption  that  the  pas- 
senger paid  for  his  passage. 

The  conclusions  of  the  court  were :  "  (1)  That  a  common  carrier 
cannot  lawfully  stipulate  for  exemption  from  responsibility  when 
such  exemption  is  not  just  and  reasonable  in  the  eye  of  the  law ; 
(2)  that  it  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a 
common  carrier  to  stipulate  for  exemption  from  responsibility  for 
negligence  of  himself  or  his  servants." 

We  are  not  disposed  to  attempt  to  controvert  the  soundness  of 
these  propositions  as  applicable  to  passengers  for  hire ;  but  it  re- 
mains an  open  question,  What  is  reasonable  in  the  case  of  a  free 
passenger?  Will  a  just  sense  of  public  policy  allow  any  distinc- 
tion ?  It  seems  to  us  the  two  cases  cannot  be  identical  in  the  eye 
of  the  law  or  of  public  policy,  but  that  there  is  ample  ground  tor 
a  distinction. 

In  the  first  place,  the  arrangement  between  the  parties  ought 
not  to  be  regarded  as  a  contract  with  the  railroad  company  in  its 
character  as  a  common  carrier ;  and  therefore  the  stipulated  ex- 
emption is  no  abdication  of  that  rigid  responsibility  which  the  law 
imposes  on  common  carriers.  The  gratuitous  accommodation  con- 
cerns only  the  immediate  parties,  unless  in  a  very  indirect  way,  by 
making  the  fare  of  other  passengers  higher.  If,  however,  fares 
are  unreasonable,  they  may  be  subject  to  governmental  regulation. 
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But  it  will  sufSce  to  say  that  the  remote  and  indirect  effect  allnded 
to  cannot  make  the  exemption  void  on  the  ground  of  public  policy. 
Many  other  gratuities  and  charities  mieht  be  named,  which, 
though  conceded  to  be  commendable,  would  have  a  similar  effect. 

Again,  in  Railroad  Co.  v.  Lock  wood,  and  in  other  cases  advocat- 
ing tiie  same  doctrine,  one  prominent  reason  given  for  holding  the 
contract  void  as  opposed  to  public  policy  is,  that  in  making  the 
contract,  the  carrier  and  his  customer  do  not  stand  on  a  footing  of 
equality ;  that  the  latter  is  only  one  individual  against  a  powei-ful 
corporation,  which  has  him  in  its  power,  and  that  he  cannot  afford 
to  higgle  in  regard  to  terms.  It  is  manifest  that  this  ]*ea8oning  has 
no  application  at  all  to  a  free  passenger.  If  his  position  is  not 
superior,  it  is  at  least  equal,  to  that  of  tne  railroad  company.  The 
latter  will  not  often  be  found  urging  the  acceptance  of  free  passes. 
There  is  no  possibility  of  any  higgling  on  the  part  of  the  pas- 
senger for  more  favorable  terms,  and  the  solicitation  for  the  pass 
itself  will  come  from  the  latter  also.  Under  these  circumstances 
it  does  not  seem  reasonable  to  add  to  a  free  gift  of  transportation 
the  burden  of  insuring  the  passenger  against  all  personal  injuries 
arising  from  the  negligence  of  the  carrier's  servants,  the  risk  being 
well  known  and  willingly  assumed  by  the  passenger  as  the  con- 
dition upon  which  the  gift  is  made.  * 

But  it  may  be  suggested  that  there  is  involved  in  negligence^ 
especially  where  the  safety  of  life  is  concerned,  a  moral 
MBouoBNCB  OF  as  wcU  as  legal  culpability,  which  renders  such  con> 
BKBTAKTB.  tracts  of  cxemptiou  void  as  against  public  policy.  Bnt 
those  who  regard  this  argument  as  decisive  must,  it  seems  to  us, 
overlook  the  fact  that  there  may  be  and  very  often  is  negligence 
that  would  be  called  gross  on  the  part  of  servants,  for  which  there 
is  no  moral  culpability  at  all  on  the  part  of  the  master. 

The  parties  contracting  for  the  exemption  under  consideration 
well  know  that  railroad  passengers  are  continually  exposed  to  risks 
arising  from  some  momentary  lapse  of  memory  or  attention  on  the 
part  of  servants,  who  have  gained  a  high  reputation  for  skill,  pru- 
dence and  carefulness,  and  who  were,  it  may  be,  selected  on  that 
account.  A  large  percentage  of  accidents  will  be  found  to  have 
resulted  in  the  way  suggested,  without  any  actual  fault  on  the  part 
of  the  officers  of  the  corporation. 

Now,  the  finding  in  the  case  at  bar  is  explicit  that  the  injuiy  to 
the  plaintiff's  intestate  resulted  from  the  gross  negligence  of  the 
defendant's  servants.  This  restriction  is  exclusive,  and  is  to  be 
understood  as  used  in  contradistinction  to  neglisrence  on  the  part 
of  the  corporation,  itself  through  the  acts  of  those  who  properly 
represent  it. 

By  the  rule  of  respondeat  superior  a  corporation  is  made  liable 
for  the  negligence  of  its  servants;  but  wnere  the  principal  has 
done  the  best  he  could,  the  rule  is  technical,  harsh,  and  without 
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any  basis  of  inhet^nt  justice.  As  applicable  ordinarily  to  corpora- 
tions, it  is  of  great  practical  convenience  and  utility.  We  do  not, 
therefore,  advocate  its  abolition,  but  we  contend  that  in  a  case  like 
the  present,  where  there  is  no  actual  fault  on  the  part  of  the  prin- 
cipal, it  is  reasonable  in  the  eye  of  the  law  that  the  party  for 
whose  benefit  the  rule  is  given  should  be  allowed  to  waive  it  in 
consideration  of  a  free  passage.  It  is  not  the  case  where  a  party 
stipulates  for  exemption  from  the  legal  consequences  of  his  own 
negligence,  but  one  where  he  merely  stipulates  against  a  liability 
for  impated  negligence  in  regfCrd  to  which  there  is  no  actual  fault. 
It  is  easy  to  see,  therefore,  that  considerations  of  public  policy 
have  no  application  to  such  a  case. 

Where  a  master  uses  due  diligence  in  the  selection  of  competent 
servants,  and  furnishes  them  with  suitable  means  and  machinery 
to  perform  the  service  in  which  he  employs  them,  he  is  not 
answerable  to  one  of  them  for  an  injury  received  in  consequence 
of  the  negligence  of  a  fellow-servant  while  both  are  engaged  in 
the  same  service.  Here  the  rule  of  respondeat  superior  is  waived, 
and  it  is  generally  put  on  the  ground  of  implied  contract;  and  if 
a  waiver  may  be  implied  in  such  case,  why  not  give  effect  to  an 
express  agreement  in  the  case  of  a  free  passenger  ? 

The  Koman  law,  with  its  clear  sense  of  justice,  made  a  distinc- 
tion similar  to  the  one  for  which  we  contend,  in  determining  the 
liability  of  the  mandatary  for  the  negligence  of  his  agents.  Where 
the  business  of  the  mandatary  required  the  interposition  of  sub- 
agents,  he  was  liable  for  the  negligence  of  such  subagents  only  on 
the  ground  of  culpa  in  eUgendo^  supposing  that  he  knew  or  could 
have  known  their  incompetency. 

The  foregoing  reasoning,  as  it  seems  to  us,  will  also  furnish  a 
complete  answer  to  the  claim  that  the  defendant  must  be  held 
liable  on  account  of  the  gross  negligence  of  its  servants,  for  it  is 
manifest  that  the  principal  is  no  more  culpable  in  the  one  case 
than  in  the  other;  and  the  rule  of  respondeat  superior  being 
waived,  the  protection  is  complete. 

The  word  *^  negligence"  in  the  stipulation  for  exemption  is  used 
in  its  genuine  sense,  and  comprehends  all  degrees.  And  we  may 
add  that  some  high  modern  authorities  have  expressed  strong  dis- 
approbation of  any  attempt  to  fix  degrees  of  ailigence  or  negli- 
fence,  because  the  distinction  is  too  artificial  and  vague  for  dear 
efinition  or  practical  application.  See  the  opinion  of  the  court  in 
Railroad  Co.  v.  Lockworth,  supra^  page  382,  and  cases  referred  to 
in  a  note  on  page  383. 

The  only  remaining  question  to  be  considered  is  whether  the 
minority  of  the  plaintiff^  intestate,  which  rendered  him  incapable 
generally  of  making  contracts,  will  render  his  assent  to  the  limita- 
tion or  condition  of  the  pass  void  also. 

But  a  minor  has  capacity  in  law  to  accept  a  free  gift,  either 


286     GRISWOLD   V.   NEW   YORK  AND  NEW  ENGLAND   R.  CO. 

absolute  or  conditional.  If  the  condition  or  limitation  is  reason- 
able he  cannot  accept  the  gift  and  reject  the  condition  or  limita- 
tion, for  that  woula  enlarge  the  gift,  which,  of  course,  cannot  be 
done  without  the  consent  of  the  donor.  If  the  intestate  did  not 
like  the  gift  as  made,  he  should  have  declined  to  accept  it,  and  not 
attempt,  as  his  personal  representative  is  doing,  to  maKe  it  include, 
in  effect,  contrary  to  its  terms,  an  insurance  against  risks  arising 
from  the  negligence  of  the  defendant's  servants. 

There  was  error  in  the  judgment  complained  of,  and  it  ic  r 
versed  and  the  case  remanded. 

In  this  opinion  the  other  Judges  concurred. 

Contracts  Relieving  from  Liability  for  Negligencei — The  question  in- 
volved in  the  principal  case  is  involved  in  considerable  conflict  of  author- 
ity. Upon  the  reason  of  the  case,  independent  of  authority,  there  would 
seem  to  be  no  great  difficulty  in  arriving  at  a  satisfactory  conclusion.  To 
allow  a  common  carrier,  either  with  or  without  consideration,  to  relieve 
itself  by  contract  from  liability  for  negligence  resulting  in  loss  of  human 
life  or  injury  to  the  person  would  seem  to  be  peculiarly  contrary  to 
sound  public  policy.  The  criticism  by  the  court  of  the  rule  of  respondeat 
superior  as  applied  to  corporations,  as  being,  where  the  principal  has  done 
its  best,  *'  teohnicalyharsn,  and  without  any  basis  of  inherent  justice,"  will 
find  very  little  sympathy  except  from  corporation  counsel,  and  the  dis- 
tinction  contended  for  by  the  court  in  the  principal  case  would  deprive  the 
rule  of  all  its  value  so  far  as  it  relates  to  corporations.  The  rule  has  been 
already  sufficiently  relaxed  in  the  exception  relating  to  injuries  through  the 
negligence  of  fellow-servants,  and  in  our  judgment  the  best  interests  of  the 
public  will  be  better  subserved  by  holding  these  public  agencies  to  a  rigid 
accountability  for  all  injuries  resulting  from  negligence  than  by  creating 
any  further  exceptions. 

As  to  the  authorities  upon  the  question,  we  cannot  agree  with  the  court 
in  the  principal  case.  We  think  the  rule  was  correctly  stated  by  Judge 
Cooley  in  his  work  on  Torts  when  he  wrote  the  following:  '*  Carriers  of  pas- 
sengers, it  is  also  held,  cannot  relieve  themselves  from  the  obligation  to 
observe  ordinary  care  by  any  contract  whatever,  even  in  the  case  of  drover's 
passes  which  are  given  without  charge  to  those  who  accompany  con- 
signments of  cattle,  or  in  cases  where  free  passage  is  given  merely  as  a 
matter  of  courtesy  or  favor."  Philadelphia,  etc.,  R.  Co.  v,  Derby,  14  How. 
468;  Penn.  R.  Co.  «.  McCloskey,  23  Pa.  St.  626;  Penn.  R.  Co.  ©.  Butler,  57 
Ind.  385;  Ind.  Cent.  R.  v.  Mumby,  21  Ind.  48;  III.  Cent.  R.  Co.  v.  Read,  87 
111.  484.  **  In  New  York  and  New  Jersey,  however,  it  is  held  to  be  entirely 
competent  to  contract  against  liability  for  any  negligence  but  the  personal 
negligence  of  the  carrier  himself ;  which  in  the  case  of  corporations  would 
embrace  any  negligence  of  their  servants  and  of  all  but  the  managing  board. 
The  weight  of  authority,  however,  is  most  distinctly  the  other  way,  both  in 
this  country  and  in  England."  Cooley  on  Torts,  685.  The  author  cites, 
besides  the  above-cited  cases,  the  cases  of  Railroad  Co.  v.  Lockwood,  17 
Wall.  857,  a  case  of  a  drover-s  pass,  but  which  supports  the  principle  con- 
tended for;  Railway  Co.  v,  Stevens,  95  U.  S.  655;  Jacobus  o.  St.  Paul,  etc., 
R.  Co.,  20  Minn.  125;  HI.  Cent.  R.  Co.  u.  Read,  87  III.  484.  where  the  cor- 
poration is  held  liable  for  gross  negligence ;  Peek  v.  Stafford,  10  H.  L.  Cas. 
478. 

As  to  the  English  authorities,  the  above  quotation  does  not  seem  correct, 
for  an  examination  of  the  English  and  Irish  cases  cited  by  the  court  in  the 
principal  case  shows  that  they  support  the  principle  therein  contended  for. 
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Besidea  the  cases  cited  by  the  court,  in  the  principal  case  and  those  cited  abore 
in  the  quotation  from  Cooley  on  Torttf,  see  Railway  Co.  e.  Stevens,  95  U.  S. 
660,  per  Bradley,  J.;  Memphis,  etc.,  R.  Co.  v.  Jones,  2  Head,  517;  Shearm. 
and  Redf.  on  Neg.  §  274;  Whart.  on  Neg.  §  589.  See,  also,  Waterbury  v. 
N.  Y.  Cent,  etc.,  R.,  17  Fed.  Rep.  671;  2  Thomp.  Neg.  1025. 

Upon  the  whole,  we  regard  the  principle  of  decision  in  the  principal  case 
as  a  vicious  one,  which  ought  to  receive  no  further  countenance  in  our  courts 
of  justice. — ^M.  D.  Ewbll. 


Gbbismeb 

V. 

Lake  Shoes  and  Michigan  Southern  B.  Co. 

(Adoanee  Ccue,  New  TorJc,     June  22,  1886.) 

In  respect  to  liability  of  a  railroad  company  for  delay  in  transportation  and 
delivery  of  goods,  all  that  can  be  requu^ed  of  it  is  exercise  of  due  care  to 
forward  and  deliver  promptly. 

There  is  no  absolute  duty  resting  upon  a  carrier  by  railroad  to  deliver 
goods  within  what  is,  under  ordinary  circumstances,  a  reasonable  time. 

When  misconduct  of  men  acting  unlawfully,  such  as  incendiaries,  mobs, 
etc.,  delays  the  running  of  trains,  the  only  duty  resting  upon  the  carrier,  if 
not  otherwise  in  fault,  is  to  use  reasonable  diligence  to  overcome  the  ob- 
stacles interposed,  and  forward  the  goods. 

The  facts  that  persons  who  formed  themselves  into  a  mob  and  organized 
arrangements  to  hinder  the  running  of  railroad  trains  were  employees  of  the 
company  engaged  by  it  to  render  the  various  services  needful  in  operating 
the  road,  that  they  united  in  a  /'  strike,*^  and  engaged  in  lawless  acts  of  vio- 
lence, injurious  to  the  property  and  discipline  of  the  company,  and  which 
for  a  time  prevented  the  running  of  trains,  as  a  means  of  coercing  the  com- 
pany in  yielding  to  their  demands  upon  it,  relative  to  hours  of  labor,  rate  of 
wages,  and  like  matters,  and  that  the  company  might  have  put  an  end  to  the 
strike  and  the  detention  by  yielding  to  such  demands,  but  did  not  do  so,  do 
not  prevent  the  company  from  interposing  the  detention  as  a  defence  to  a 
demand  of  shippers  of  ^ods  over  the  ro^,  for  damages  for  delay  in  trans- 
portation, especially  if  it  had,  throughout  the  detention,  employees  at  hand 
who  were  able  and  willing  to  move  the  trains  required  for  carriage  of  the 
pliantLfTs  goods,  but  who  were  forbidden  and  prevented  by  the  violent,  law- 
less acts  of  the  strikers. 

Lawless  acts  of  employees,  adverse .  to  the  interests  and  contrary  to  the 
orders  of  the  employer,  cannot  be  imputed  to  it  as  having  been  done  by  its 
agents  and  servants. 

Appeal  from  a  judgment  of  the  Supreme  Court  at  Greneral  Term 
in  the  Fifth  department,  affirming  a  judgment  for  plaintiff  in  an 
action  brought  to  recover  damag^es  for  breach  of  contract,  and  from 
an  order  denying  a  new  trial.     Keversed. 

Reported  below,  34  Hnn,  50. 

Upon  the  trial  of  this  action  there  was  evidence  proving  or 
tendmg  to  prove  these  facts  :  On  the  21st  day  of  July,  1877,  the 
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plaintiff  delivered  to  the  defendant,  at  Toledo,  in  the  State  of 
Ohio,  a  large  nnmber  of  cattle  and  hogs  to  be  transported  within  a 
reasonable  time  over  its  railroad  to  Buffalo,  in  this  State,  there  to 
be  delivered  to  him. 

The  usaal  and  ordinary  time  for  the  transportation  of  snch 
freight  between  the  two  places  named  was  about  twenty-five  hours. 
The  plaintiff's  cattle  and  hogs  were  started  on  a  train  of  defend- 
ant's cars  for  tlieir  destination,  and  were  carried  with  reasonable 
despatch  and  without  delay  so  far  as  Collin^wood,  in  the  State  of 
Ohio,  where  they  arrived  on  the  22d  day  of  July.  Collingswood  was 
a  place  whei*e  it  was  usual  and  customary  for  the  defendant  to  stop 
all  its  stock  trains  for  the  purpose  of  changing  engines,  engineers, 
firemen,  and  crews  employed  on  such  trains ;  and  the  train  on  which 
plaintiff's  stock  was  shipped  stopped  there  for  the  purpose  of  mak- 
ing  such  usual  changes.  * 

When  plaintiff's  stock  arrived  there  the  defendant  was  willing 
and  desirous  to  proceed  and  continue  the  carrying  of  the  stock  to 
Buffalo,  and  haa  all  the  necessary  cars,  locomotives,  and  employees 
to  make  up  and  manage  the  train  ;  but  it  was  prevented  from  pro- 
ceeding immediately  and  accomplishing  in  the  usual  time  the 
carriage  of  the  stock  to  its  destination  in  consequence  of  a  portion 
of  its  employees  striking  and  refusing  to  run  the  train  or  to  per- 
mit others  so  to  do. 

A  few  weeks  prior  to  the  arrival  of  the  plaintiff's  stock  at  Col- 
lingswood,  the  defendant  made  an  order  reducing  the  pay  of  its 
employees  engaged  on  its  trains  and  at  its  stations  and  shops  10  per 
cent ;  and  by  reason  of  such  reduction  many  of  the  employees  re- 
fused to  work  on  defendant's  trains  or  to  permit  others  to  woik 
who  were  willing  to ;  and  many  of  the  firemen  and  brakemen  who 
had  been  in  the  defendant's  employ  took  forcible  possession  of  some 
of  defendant's  engines,  and  some  of  the  fixtures  of  the  engines,  and 
detached  engine  nose,  let  the  water  out  of  the  engine  boilere.  un- 
coupled care,  carried  away  and  hid  some  coupling  pins  and  links, 
placed  the  engines  in  the  round  house  and  barricaded  the  same. 

The  persons  who  took  such  forcible  possession  of  the  property 
of  the  aefendant  were  a  great  number — over  200  persons — the 
greater  portion  of  whom  were  firemen  and  brakemen  who  had  been 
in  the  employ  of  the  defendant  up  to  the  time  of  the  strike  on  the 
22d  day  of  July,  and  were  the  controlling  element  of  the  force 
which  prevented  the  moving  of  defendant's  trains  at  Collingswood. 
Such  persons  boldly  and  defiantly  refused  to  obey  any  of  the  orders 
of  the  defendant's  officers,  and  refused  to  permit  any  of  the  defend- 
ant's trains  to  be  moved,  and  threatened  persons  who  should  at- 
tempt to  move  any  of  the  trains  or  cars  until  the  demands  of  the 
strikers  should  first  be  complied  with. 

The  officers  of  the  defendant  made  various  attempts  to  move 
trains  from  Collingswood,  and  placed  on  the  trains  employees  who 
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were  willing  to  work  and  operate  the  same ;  but  they  were  prevented 
from  moving  the  trains,  by  threats,  and  were  compelled  to  desist 
from  all  attempts  to  move  them  from  Collingswood.  During  all 
the  time,  from  the  day  the  stock  arrived  at  Collingswood  until  it 
was  finally  reshipped,  the  o£Scers  of  the  defendant  exerted  them- 
selves with  great  diligence  to  move  the  trains,  and  to  induce  and 
persuade  those  who  up  to  that  time  had  been  in  the  employ  of  the 
defendant  to  return  to  their  places  on  the  trains,  and  to  permit  the 
defendant  to  have  the  use  and  control  of  its  property,  tne  railroad 
and  its  fixtures ;  but  they  openly  declared  and  announced  that  thev 
would  do  so  only  upon  the  condition  that  the  order  of  the  defend- 
ant reducing  the  wages  of  the  employees  should  be  annulled  and 
the  wa^cs  restored  as  they  were  before  such  reduction  ;  they  also 
demanded  the  annulling  of  the  rule  requiring  certain  qualifications 
of  engineers  and  the  removal  of  the  general  master  mechanic,  and 
that  no  one  should  be  discharged  for  having  taken  part  in  the  riot; 
and  the  strikers  would  have  disbanded  and  the  late  employees  of 
the  defendant  would  have  promptly  resumed  their  employment 
with  the  defendant,  and  would  have  ceased  all  force  and  violence 
to  the  defendant,  its  oflScers  and  employees,  and  would  have  allowed 
and  restored  to  the  defendant  the  full  and  complete  control  of  all 
its  property  and  its  railroad,  had  their  demands  been  acceded  to ; 
but  the  defendant  refused  to  accede  to  the  demands. 

There  was  a  suflScient  number  of  other  competent  workmen, 
willing  and  ready  to  take  the  places  of  the  strikers  at  such  reduced 
wages,  who  could  at  any  time  have  been  so  employed,  and  who 
would  have  moved  defendant's  trains  except  for  the  violent  oppo- 
sition of  the  strikers.  After  the  strike  had  continued  for  a  period 
of  eleven  days  it  ceased,  aud  all  the  late  employees  of  the  defend- 
ant who  were  engaged  in  the  strike  resumed  work  on  the  defend- 
ant's cars,  and  the  defendant  was  restored  to  the  possession  of  all 
its  property  and  railroad  and  fixtures  so  taken  possession  of  by  the 
striKers ;  but  the  wages  were  not  restored  nor  other  concessions 
made  by  the  defendant. 

If  it  had  not  been  for  those  who  had  been  in  the  employ  of  the 
defendant  up  to  the  time  of  the  commencement  of  the  strike,  the 
defendant  could  have  overcome  the  resistance  and  transported 
plaintiff's  stock  in  due  and  ordinary  time%  As  soon  as  the  strike 
ceased  the  defendant  transported  plaintiff's  stock  to  Buffalo  and 
there  delivered  it  to  plaintiff,  who  took  possession  of  it.  The 
plaintiff  suffered  great  damage  from  the  delay,  to  recover  which 
this  action  was  commenced. 

The  trial  judge,  amon^  other  things,  charged  the  jury  "  that  if 
the  strike  had  its  origin  m  the  minds  of  the  defendant's  employees 
that  it  began  with  them  and  terminated  when  they  were  ready  to 
end  it,  and  that  if  strangers,  outside  parties,  joined  them  through 
sympathy  or  other  cause,  the  defendant  is  not  exempt  and  the 
26  A  &  £.  R  Cas.— 19 
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plaintiff  may  recover  damages ;"  "  that  whether  the  delay  in  bring- 
ing forward  this  train  arose  becanse  the  defendant's  engineers^ 
brakemen,  and  firemen  were  on  a  strike,  declining  to  work  and  the 
company  had  not  men  to  carry  on  its  business,  or  that  they  would 
not  do  it,  or  suffer  others  to  do  it,  even  though  they  were  active  in 
their  resistance,  although  they  committed  violence,  if  they  were  the 
servants  or  employees  of  the  defendant,  nevertheless  it  is  imput- 
able to  the  defendant  in  this  case ;"  ^^  that  if  the  defendant's  em- 
ployees were  willing  to  carry  on  the  business,  and  other  men  who 
nave  been  mentioned  sought  to  prevent  those  who  were  willing  to 
work  from  carrying  on  its  business,  and  continuing  their  labor,  and 
that  it  was  effective  and  sufficient  to  prevent  those  who  were  will- 
ing  from  going  into  the  employ  of  the  company,  and  that  this 
combination  was  strong  and  powei*ful,  strong  in  its  moral  position, 
strong  in  its  physical  power  to  overmaster  and  control  the  situation 
and  prevent  the  company  from  bringing  out  its  engines  and  start- 
ing out  its  trains,  ana  so  extended  from  Cleveland  to  Buffalo,  em- 
bracing Erie,  it  is  no  excuse  for  the  delay,  because  if  the  strikers 
were  the  defendant's  employees,  they  represented  the  defendant ; 
they  were  its  servants,  and  agents,  and  their  acts  were  the  acts  of 
the  corporation." 

To  all  these  portions  of  the  char^  defendant'  scounsel  excepted ; 
and  he  requested  the  judge  to  charge  "that  if  the  jury  believe 
from  the  evidence  that  the  cattle  were  delivered  in  feuffalo  at  as 
early  a  day  as  was  possible  under  all  the  circumstances  in,  the  case, 
they  will  find  for  tne  defendant ;"  "  that  if  the  jury  believe  from 
the  evidence  that  on  and  after  the  21st  day  of  July,  1877,  the  rail- 
road tracks,  depots,  and  rolling-stock  of  the  defendant  were  taken 
forcible  possession  of  by  a  body  or  bodies  of  armed  men,  among 
whom  were  some  of  its  employees,  and  that  they  continued  to  hold 
possession  thereof  by  force  of  arms  for  several  days,  by  reason  of 
which  the  delivery  of  the  plaintiff's  stock  at  Buffalo  was  delayed 
until  August  4,  1877,  the  plaintiff  cannot  recover ;"  "  that  if  the 
jury  believe  from  the  evidence  that  under  the  circumstances  the 
defendant  could  not  have  moved  the  plaintiff's  stock  from  Col- 
lingswood  to  Buffalo,  previous  to  the  time  it  did,  without  endan- 
gering life  and  property,  then  the  defendant  was  justified  in  delay- 
ing the  delivery  of  the^stock  until  it  was  actually  delivered  ;"  "  that 
if  the  cause  of  the  delention  of  the  plaintifirs  stock  arose  from 
forcible  resistance  of  the  late  employees  of  the  defendant,  the  de- 
fendant having  at  all  times  a  sufficient  force  of  faithful  employees 
to  have  operated  and  run  the  plaintiff's  road  had  it  not  been  for 
such  forcible  resistance,  then  the  plaintiff  cannot  recover;"  "  that 
if  any  of  the  employees  of  the  defendant  joined  the  strikers,  they 
ceased  from  that  time  to  be  employees  of  the  company,  and  the 
defendant  is  not  in  any  way  responsible  for  their  acts." 

The  judge  declined  to  cnarge  each  of  these  requests,  and  the  de- 
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fendant'B  counsel  dnl^  excepted.  The  jury  rendered  a  verdict  for 
the  plaintijQF.  Tlie  defendant  appealed  to  the  General  Term  and  fronv- 
affirmance  there  to  this  court. 

Greene,  McMillan  dk  Gluck  for  appellant. 

George  L,  Lewis  and  A.  Moot  for  respondent. 

Eabl,  J. — We  are  of  opinion  that  the  learned  trial  judge  fell 
into  error  as  to  rules  of  law  of  vital  and  controlling  importance  in 
the  disposition  of  this  case.  . 

A  railroad  carrier  stands  upon  the  same  footing  as  other  carriers, 
and  may  excuse  delay  in  the  delivery  of  goods  by  acci-  S?Lr  ooods^S 
dent  or  misfortune,  not  inevitable  or  produced  by  the  StS^SSfT 
act  of  God.  All  that  can  be  required  of  it  in  any  ctmd."  "*" 
emergency  is  that  it  shall  exercise  due  care  and  diligence  to  guard 
against  delay  and  to  forward  the  goods  to  their  destination ;  and  so 
it  has  been  uniformlv  decided.  Wibert  v,  N.  T.  &  Erie  R. 
Co.,  12  N.  Y.  245 ;  Blackstock  v,  N.  Y.  &  Erie  R.  Co.,  20  N.  Y.  48. 

In  the  absence  of  special  contract  there  is  no  absolute  duty  rest- 
ing upon  a  railroad  carrier  to  deliver  the  goods  intrusted  to  it 
within  what,  under  ordinary  circumstances,  would  be  a  reasonable 
time.  Not  only  storms  and  floods  and  other  natural  causes,  may 
excuse  delay,  but  the  conduct  of  men  may  also  do  so.  An  incen- 
diary may  burn  down  a  bridge ;  a  mob  may  tear  up  the  tracks  or 
disable  the  rolling  stock,  or  interpose  irresistible  force  or  over- 
powering intimidation  ;  and  the  only  duty  resting  upon  the  carrier, 
not  otherwise  in  fault,  is  to  use  reasonable  efforts  and  due  diligence 
to  overcome  the  obstacles  thus  interposed,  and  to  forward  the  goods 
to  their  destination. 

While  the  court  below  conceded  this  to  be  the  general  rule,  it 
did  not  give  the  defendant  the  benefit  of  it,  because  it 
held  that  the  men  engaged  in  the  violent  and  riotous  ^*^!1[SS^f 
resistance  to  the  defendant  were  its  employees,  for  SS^L  ""' 
whose  conduct  it  was  responsible ;  and  in  that  holding 
was  the  fundamental  error  committed  by  it.  It  is  true  that  these 
men  had  been  in  the  employment  of  the  defendant,  but  they 
left  and  abandoned  that  employment.  They  ceased  to  be  in 
its  service  or  in  any  sense  its  agents  for  whose  conduct  it  was 
responsible.  Thev  not  only  refused  to  obey  its  orders  or  to 
render  it  any  service,  but  they  wilfully  arrayed  themselves  in  posi- 
tive hostility  against  it,  and  intimidated  and  defeated  the  ejQForts  of 
employees  who  were  willing  to  serve  it.  They  became  a  mob  of 
vicious  law-breakers,  to  be  dealt  with  by  the  government,  whose 
duty  it  was,  by  the  use  of  adequate  force,  to  restore  order  arid  en- 
force proper  respect  for  private  property  and  private  rights  and 
obedience  to  law.  If  they  had  burned  down  bridges,  torn  up  tracks, 
or  gone  into  passenger  cars  and  assaulted  passengers,  upon  what 
principle  could  it  be  held  that  as  to  such  acts  they  were  the  em- 
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loyees  of  the  defendant  for  whom  it  was  responsible  ?  If  thej 
lad  sned  the  defendant  for  wages  for  the  eleven  days  when  thej 
were  thus  engaged  in  blocking  its  business,  no  one  will  claim  that 
they  could  liave  recovered. 

]!t  matters  not,  if  it  be  true,  that  the  strike  was  conceived  and 
'Organized  while  the  strikers  were  in  the  employ  of  the  defendant. 
In  doing  that  they  were  not  in  its  service  or  seeking  to  promote  its 
-interests,  or  to  discharge  any  duty  they  owed  it ;  but  they  wei-e  en- 
;gaged  in  a  matter  entirely  outside  of  their  employment  and  seeking 
their  own  ends  and  not  the  interests  of  the  de^ndant.  The  mis- 
chief did  not  come  from  the  strike,  from  the  refusal  of  the  em- 
ployees to  work,  but  from  their  violent  and  unlawful  conduct  after 
they  had  abandoned  the  service  of  the  defendant. 

Here  upon  the  facts,  wliich  we  must  assume  to  be  correct,  there 
was  no  default  on  the  part  of  the  defendant.  It  had  employees 
who  were  ready  and  willing  to  manage  its  train  and  carry  forward 
the  stock,  and  thus  perform  its  contract  and  discharge  its  duty,  but 
they  were  prevented  by  mob  violence  wliich  the  defendant  could 
not  by  reasonable  efforts  overcome.  That,  under  such  circum- 
stances, the  delay  was  excused  has  been  held  in  several  ctises  quite 
analogous  to  this,  which  are  entitled  to  much  respect  as  authorities. 
Pittsburgh,  St.  W.  &  C.  R  Co.  v,  Hazen,  84  111.  36 ;  Pittsburgh, 
C.  &  St.  L.  K  Co.  V.  Hallowell,  65  Ind.  188 ;  L.  S.  &  M.  S.  R.  Co. 
V,  Bennett,  6  Am.  &  Eng.  K.  R.  Cas.  391 ;  I.  &  St.  L.  R.  Co.  v. 
Juntgen,  10  Brad.  295. 

The  cases  of  Weed  v.  Panama  R.  Co.,  17  N.  Y.  362,  and  Black- 
stock  V.  N.  Y.  &  Erie  R.  Co.,  1  Bosw.  77,  affd.  in  20  N.  Y.  48, 
do  not  sustain  the  plaintiff's  contention  here.  If,  in  this  case,  the 
employees  of  the  defendant  had  simply  refused  to  discharge  their 
duties  or  to  work,  or  had  suddenly  abandoned  its  service,  offering 
no  violence,  and  causing  no  forcible  obstruction  to  its  business, 
those  authorities  could  have  been  cited  for  the  maintenance  of  an 
action  upon  principles  stated  in  the  opinions  in  those  cases. 

We  are  therefore  of  opinion  that  this  judgment  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

See  I^ake  Shore,  etc.,  R.  Go.  v.  Bennett,  6  Am.  &  Eng.  R.  B.  Cas.  891. 

Failure  to  deliver  Goods  within  Reasonable  Time — LlmHatfon  of  Liability 
— Pleading. — A  declaration  in  an  action  on  the  case  claimed  damages  for 
failure  to  safely  carry  and  deliver  certain  perishable  goods,  in  a  reasonable 
time,  according  to  promise,  whereby  they  were  wholly  spoiled  and  lost.  The 
plea  alleged  a  conaition  in  the  bill  of  lading  that  the  carrier  should  not  be 
liable  for  damages  to  perishable  property  occasioned  by  delay  of  any  kind ; 
and  that  the  goods  were  carried  and  ready  for  delivery  m  a  reasonable  time, 
but  that  the  damage  occurred  by  reason  of  their  perishable  nature.  The 
replication  denied  that  the  goods  were  ready  for  delivery  in  a  reasonable 
time  or  that  the  damages  were  occasioned  by  reason  of  the  perishable  nature 
of  the  goods,  and  alleged  that  the  negligence  of  the  defendant  caused  the 
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losB.  A  demurrer  was  filed  by  the  defendant.  Eddy  that  judgment  should 
be  entered  for  the  plaintiff  on  the  pleadings.  Pennsylvania  R.  Co.  v.  Wilson, 
(Penn.,  April,  1886),  3  Atlantic  Bepr.  788. 

Right  to  demand  Freight  before  Tender  of  Delivery— Deiay.;-The  de- 
fendant was  consignee  of  a  car-load  of  stoves.  The  bill  of  lading  contained 
the  following  provisions:  '*The  several  carriers  shall  have  a  lien  on  the 
goods  specified  in  the  bill  of  lading  for  all  arrearages  of  freight  and  charges 
due  by  the  same  owners  or  consiffneea  on  other  goods." 

'*  The  goods  shall  be  received  by  the  owner  or  consignee  at  the  station  or 
wharf  of  the  carrier  at  the  ultimate  point  of  delivery,  and  if  not  taken  away 
within  twenty-four  hours  after  their  arrival,  may,  at  the  option  of  the  de- 
liverinff  company,  be  sent  to  a  warehouse,  or  be  permitted  to  he  when  landed, 
all  at  the  expense  and  risk  of  the  shipper,  owner,  or  consignee." 

It  was  three  or  four  days  before  the  car  was  placed  at  the  point  for  un- 
loading, and  when  this  was  done  and  the  consignee  sent  hands  to  unload, 
the  agent  refused  to  unlock  the  car  because  the  freight  had  not  been  paid. 
The  consignee  offered  to  pay  the  freight  once  or  twice,  but  the  company 
would  not  place  the  car  in  position  to  be  discharged  of  the  goods,  because 
the  company  claimed  damages  of  $3  or  $2.50  per  day  on  the  cars,  of  which 
payment  was  refused.  After  the  first  refusal  to  unlock  the  car  it  was  re- 
moved from  the  place  for  unloading,  and  not  returned. 

The  consignee  then  brought  replevin  for  the  goods,  and  the  court  held  the 
railroad  company  was  not  entitled  to  demand  or  receive  either  freight 
charses  or  demurrage  until  it  was  in  a  condition  to  tender  a  delivery  of  the 
goods  at  a  convenient,  safe,  and  uninterrupted  point  at  its  depot.  The  legal 
effect  of  its  undertaking  was  to  deliver  the  ffooas  at  a  point,  and  in  a  manner 
to  enable  the  consignee  \o  receive  them  without  inconvenience,  delay,  or  in- 
terruption. After  notice  it  may  require  prompt  action  on  the  part  of  the 
consignee,  but  he  may  demand  of  it  free,  convenient,  safe,  and  undisturbed 
acoeae  to  his  goods.  E.  Tenn.,  Va.  &  Gkt.  R.  Co.  e.  Hunt,  16  Lea  (Tenn.), 
Ml. 
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V. 
llANOHESTEBy  SHEFFIELD  AND  LlNCK)LN8HIBE  B.  Co. 

(Law  Beports,  10  H.  L,  97.) 

The  provision  in  sect.  90  of  the  Railways  Clauses  Consolidation  Act  1845 
(8  &  9  Vict.  c.  20),  requiring  equality  of  rates  for  carriage  of  goods  **  pass- 
ing only  over  the  same  portion  of  the  line  of  railway,  under  the  same  circum- 
stances," applies  only  to  goods  passing  between  the  same  points  of  departure 
and  arrival,  and  passing  over  no  other  part  of  the  line.  And  mere  ine- 
quality in  the  rate  of  charge  when  unequal  distances  are  traversed  does  not 
constitute  a  preference  inconsistent  with  the  concluding  words  of  that  sec- 
tion. 

Therefore,  where  a  railway  company  carried  coals  from  a  group  of  collieries 
situate  at  different  points  along  their  line,  and  charged  all  the  collieries  with 
one  uniform  set  of  rates  in  respect  of  such  carriage,  and  the  owners  of  the 
colliery  lying  nearest  to  the  point  of  arrival  brought  an  action  for  over- 
charges: 
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Held,  affirming  in  this  respect  the  decision  of  the  Court  of  Appeal,  that  the 
railway  company  had  not  infringed  the  proTisions  of  sect.  90  of  the  Railways 
Clauses  Consolidation  Act  1845. 

Eddy  also,  that  in  this  case  an  action  did  not  lie  for  breach  of  s.  2  of  the 
Railway  and  Canal  Traffic  Act  1854  (17  &  18  Yict.  c.  31),  undue  or  unreason- 
able preference  or  prejudice  not  having  been  made  out. 

QucBrCy  whether  under  any  circumstances  an  action  lies  for  breach  of  that 
section. 

Where  goods  are  carried  for  different  customers  '*over  the  same  portion 
of  the  line  of  railway,'*  the  fact  that  the  goods  carried  for  one  customer  are 
to  be  shipped  to  certain  ports  in  order  to  develop  a  new  trade,  or  open  up 
new  markets,  and  so  to  increase  the  tdnnage  earned,  does  not  constitute  a 
difference  in  the  *'  circumstances''  so  as  to  justify  inequality  of  rates. 

Therefore,  where  a  railway  company  carried  coals  over  the  same  portion 
only  of  the  line  to  G.,  both  for  the  appellants  and  also  for  B.,  and  allowed  B. 
8d.  per  ton  in  respect  of  all  coal  carried  to  G.,  and  there  shipped  for  the 
West  Indian  market ;  and  also  allowed  B.  6d.  per  ton  in  respect  of  all  coal 
carried  to  G.,  and  there  shipped  by  him  to  certain  ports,  in  consideration 
of  a  hona-fide  undertaking  by  B.  to  develop  the  trade  to  those  parts,  to  pro- 
vide the  vessels,  and  to  run  the  risks  incidental  to  the  working  of  such  a 
traffic: 

Eeldy  affirming  in  this  respect  the  decision  of  the  Court  of  Appeal,  that 
the  coals  were  carried  *^ under  the  same  circumstances,"  and  that  the  allow- 
ances were  breach^  of  sect.  90  of  the  Railways  Clauses  Consolidation  Act 
1845: 

Heldj  also,  reversing  in  this  respect  the  decision  of  the  Court  of  Appeal, 
that  the  appellants  were  entitled  to  recover  the  overcharges  by  action  against 
the  company,  the  amount  to  be  ascertained  by  finding  what  quantity  of  coal 
carried  under  the  same  circumstances  and  over  the  same  portion  only  of  the 
line  was  charged  at  the  higher  rate  to  the  appellants  at  the  time  the  lower 
rate  was  charged  to  B. 

A  railway  company  which  carried  coals  for  the  appellants  and  also  for  B. 
and  J.  ''over  the  same  portion  of  their  line  of  railway,"  and  made  allowances 
and  a  rebate  to  B.  and  J.,  proved  that  they  carried  for  B.  and  J.  at  a  less  cost 
to  the  company,  but  did  not  show  that  the  allowances  and  rebate  were  ade- 
quately represented  by  the  saving  to  the  company. 

Held,  affirming  in  this  respect  the  decision  of  the  Court  of  Appeal,  that 
the  difference  in  cost  constituted  a  real  difference  in  the  *'  circumstances;" 
that,  there  being  nothing  to  show  any  want  of  good  faith,  the  company  were 
not  boimd  to  prove  that  the  allowances  and  rebate  were  adequately  repre- 
sented by  the  saving;  that  there  was  no  breach  of  sect.  90  of  the  Railways 
Clauses  Consolidation  Act  1845;  and  that  the  appellants  could  not  maintain 
an  action  for  overcharges  under  that  section. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (14  Q.  B.  D. 
209J. 

The  respondents  halving  brought  an  action  against  the  appellants 
for  a  balance  of  a  carriage  account  due  December  4,  1880,  the  ap- 
pellants pleaded  a  set-oflE  and  counterclaim  for  overcharges  for  six 
yesLYs  prior  to  December  14,  1880,  and  claimed  £30,000  for  over- 
charges, or  alternately  for  damages. 

The  action  was  referred  to  Alfred  Wills,  Q.C.,  with  power  to 
state  a  special  case.  At  the  request  of  both  parties  on  the  18th  of 
April,  1884,  he  stated  the  following  special  case  : 
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1.  The  defendants  are  colliery  owners  carrying  on  their  hnsiness 
at  the  Denaby  Main  Colliery  near  Doncaster. 

2.  It  is  the  business  of  the  defendants  to  raise  and  sell  coals 
for  delivery  in  different  parts  of  the  kingdom  and  abroad.  They 
deal  only  in  coals  raised  from  their  own  mines.  Their  colliery  is 
situated  on  the  line  of  the  plaintiffs'  railway,  and  connected  with 
it  by  sidings.  A  large  portion  of  their  coal  leaves  their  colliery 
by  tLe  plaintiffs'  line,  from  which  it  passes  either  along  the  plain- 
tms'  line  only,  or  along  the  plaintiffs'  line  and  thence  on  to  the 
various  lines*  connected  therewith.  The  defendants'  colliery  has 
no  direct  communication  with  any  other  line  of  railway  except 
that  of  the  plaintiffs.  The  defendants  sell  coal  at  (amongst  other 
places)  Great  Grimsby  (hereinafter  called  Grimsby),  Goole,  and 
HulL 

3.  Amongst  the  customers  of  the  defendants  are  Mr.  Bannister 
and  Messrs.  J  osse  &  Co.,  both  of  whom  carry  on  business  in  a  large 
way  as  coal  merchants  at  Grimsby.  Messrs.  Josse  &  Co.  also  carry 
on  business  at  Hull  and  Goole.  They  buy  coal  not  only  of  the 
-defendants,  but  of  a  lar^e  number  of  other  owners  of  collieries 
both  in  the  South  Yo^hire  Coal  Field  and  elsewhere.  The 
plaintiffs'  railway  is  the  only  railway  leading  from  the  South  York- 
shire Coal  Field  (in  which  the  defendants'  colliery  is  situated)  to 
Grimsby. 

4.  The  plainti£b  carry  coal  for  Bannister  and  for  Josse  &  Co. 
as  well  as  for  the  defendants.  The  plaintiffs  carry  coal  for  the 
defendants,  for  Bannister,  and  for  Josse  &  Co.  from  the  Denaby 
Main  Colliery  to  Grimsby  for  shipment  there.  Upon  all  the 
coals  sold  by  the  defendants  to  Bannister  or  to  Josse  &  Co.  and 
carried  by  the  plaintiffs  from  Denaby  Main  Colliery  to  Grimsby 
(whether  for  shipment  or  for  land  sale  at  Grimsby  as  hereinafter 
mentioned)  the  carriage  has  been  paid  by  Bannister  or  Josse  & 
Co.,  as  the  case  mi^ht  be.  Upon  coal  sold  by  the  defendants 
to  other  customere  (whether  for  such  shipment  or  land  sale)  the 
carriage  has  been  paid  sometimes  by  the  defendants  and  some- 
times by  the  customere.  From  February,  1874,  to  December, 
1876,  the  plaintiffs  made  to  Bannister  an  allowance  or  rebate  of 
8d.  per  ton  from  the  published  rate  of  carriage  in  respect  of  all  coal 
shipped  by  certain  steamers  known  as  the  Hamburg  American 
steamers. 

5.  The  circumstances  under  which  this  allowance  was  made  are 
as  follows: — The  Hamburg  &  American  Steam  Shipping  Co. 
had  a  line  of  steamers  to  the  West  Indies.  The  agents  of  the 
plaintiffs  induced  them  to  make  Grimsby  a  calling  place  for  their 
ships.  They  were  accustomed  to  use  Welsh  coal.  It  was  ascer- 
tained by  tne  plaintiffs  that  if  the  Hamburg  company  could  get 
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the  Sontli  Yorkshire  coal  at  a  rednction  of  lOd.  or  Is.  on  the  then 
current  prices  they  would  buy  coal  at  Grimsby  in  place  of  the 
Welsh  coal.  To  enable  this  to  be  done,  and  in  the  hope  that  the 
South  Yorkshire  coal  might  thus  be  introduced  to  the  West  Indian 
market,  the  plaintifiEs  agreed  to  make  to  Bannister  an  allowance  of 
8d.  per  ton  upon  the  rates  for  carnage  of  South  Yorkshire  coal 
from  any  colliery  in  the  South  Yorkshire  Coal  Field  to  Grimsby 
(including  the  Denaby  Main  Colliery)  in  respect  of  all  coal  shipped 
by  the  Hamburg  American  steamers.  They  did  in  fact  make  to 
Bannister  such  allowance  on  all  such  coals  so  shipped,  but  there 
was  no  evidence  to  show  from  what  particular  collieries  in  the 
South  Yorkshire  Coal  Field  such  coal  came.  They  gave  no 
public  or  other  notice  that  they  were  doing  so  or  that  they  would 
make  similar  allowances  to  other  persons  under  similar  circum- 
stances. 

There  was  no  contract  on  the  part  of  Bannister  that  any  definite 
quantity  should  be  so  shipped,  and  the  services  performed  by  the 
plaintiffs  in  respect  of  sucn  coal  were  identical  witn  those  performed 
oy  them  in  respect  of  any  other  coal  shipped  at  Grimsby.  They 
did  in  fact  carry  for  the  defendants  between  Febmary,  1874,  and 
December,  1876,  large  quantities  of  coal  for  shipment  at  Grimsby  in 
respect  of  which  they  charged  and  received  the  full  rate  (durinir 
one  portion  of  the  time  of  3s.  8d.  and  during  the  residue  of  3s.  4d. 
per  ton).  The  last-mentioned  coals,  except  in  so  far  as  may  appear 
in  this  paragraph,  were  carried  under  the  same  circumstances  as  the 
coal  shipped  by  the  Hamburg  American  steamers.  The  allowance 
in  question  was  not  known  to  the  defendants  at  the  time  it  was 
made,  nor  for  several  years  afterwards. 

The  said  allowance,  was  made  to  Bannister  only  in  r^pect  of 
coal  shipped  on  board  the  said  steamera,  and  not  in  respect  of 
any  other  coal  carried  by  the  plaintiffs  for  him  for  shipment  at 
Grimsby. 

6.  After  December,  1876,  the  Hamburg  American  steamers 
ceased  to  call  at  Grimsby  and  the  allowance  thus  came  to  an  end. 

7.  The  coal  sent  to  Grimsbv  from  the  various  South  Yorkshire 
collieries  was  partly  for  shipment,  partly  for  land  sale  at  Grimsby. 
There  were  different  rates  for  the  carriage,  according  as  coal  was 
for  shipment  or  for  land  sale.  The  several  rates  charged  from 
time  to  time  during  the  period  covered  by  this  action  for  the  car- 
riage of  coal  for  shipment  and  land-sale  respectively  were  as  fol- 
lows: From  December,  1874,  to  June  30,  1876,  for  land  sale  4s. 
2d.,  for  shipment  3s.  8d.  From  July  1,  1876,  to  July,  1878,  for 
land  sale  4s.  2d.,  for  shipment  3s.  4d.  From  August,  1878,  to  June, 
1879,  for  land  sale  38.  lOd.,  for  shipment  38.  4d.  From  July, 
1879,  to  December,  1880,  for  land  sale  38.  lOd.,  for  shipment  3s. 
Id.  The  above  charges  were  made  to  every  one  for  whom  the 
plaintiffs  carried  coal  from  the  South  Yorkshire  Coal  Fields  except 
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Bannister  and  Josse  &  Co.  Many  years  ago  the  plaintiffs  agreed 
with  Bannister  to  charge  him  in  respect  of  coal  for  land  sale  the 
same  rates  as  in  respect  of  coal  for  shipment.  The  shipment  rate 
was  at  that  time  Ss.  Sd.,  and  during  tne  whole  period  covered  by 
this  action  Bannister  continued  to  be  charged  at  the  rate  of  3s. 
8d,  for  land-sale  coal,  thus  giving  him  an  allowance  at  one  time 
of  sixpence  and  afterwards  of  twopence  per  ton.  From  July, 
1876,  to  July,  1878,  the  plaintiffs  made  Josse  an  allowance  of 
fonrpence  per  ton  upon  the  rates  charged  in  respect  of  his  land- 
sale  coal. 

8.  Land  sale  coal  for  persons  other  than  Bannister  and  Josse  & 
Co.  has  to  be  taken  into  the  goods  yard  of  the  plaintiffs  and  there 
placed  upon  sidings  and  kept  until  taken  away  by  the  consignee. 
Charges  for  the  occupation  of  sidings  are  made  by  the  plaintiffs 
after  the  trucks  have  remained  two  days  upon  the  siding.  Ban- 
nister and  Josse  &  Co.  have  coal-yards  of  tneir  own  in  Grimsby 
Town  connected  with  the  plaintiff's  line,  and  land-sale  coal  for 
them  was  during  the  whole  period  covered  by  this  action  delivered 
directly  into  their  yards,  and  upon  such  delivery  the  plaintiffs  had 
nothing  further  to  do  with  it.  It  was  to  the  interest  alike  of  Ban- 
nister and  Josse  &  Co.  and  of  the  defendants  to  keep  the  trucks  in 
which  coals  are  delivered  at  Grimsby  as  short  a  time  as  possible, 
but  the  fact  that  Bannister  and  Josse  &  Co.  had  their  own  yards 
enabled  them  to  retui-n  the  trucks  consigned  to  them,  upon  the 
whole,  more  promptly  than  the  defendants  could.  Bannister  and 
Josse  &  Co.,  and  not  the  colliery  owner,  paid  the  carriage  upon  all 
coal  delivered  at  their  respective  yards. 

9.  By  reason  of  the  matters  stated  in  paragraph  8  it  cost  the 
company  kss  per  ton  to  carry  coals  to  Grimsby  Town  for  delivery 
to  Bannister  and  Josse  &  Qp,  than  for  delivery  there  to  the  de- 
fendants. 

The  plaintiffs  have  not  shown  to  my  satisfaction  that  the  allow- 
ance 01  either  6d.  or  2d.  a  ton  on  all  coal  carried  to  Grimsby  for 
Bannister,  or  that  of  4d.  a  ton  on  all  coal  carried  to  Grimsby  for 
Josse  &  Co.,  was  adequately  represented  by  the  saving  to  the 
plaintiffs.  No  calculation  or  estimate  of  the  amount  of  the  saving 
appears  to  have  been  made  when  the  allowance  was  agi*eed  upon, 
or  at  any  other  time.  There  was  no  difference  in  the  amount  so 
saved  when  the  allowance  to  Bannister  was  6d.  and  when  it  was 
2d.,  nor  has  any  reason  been  given  why  a  different  amount  was 
fixed  npon  as  the  allowance  to  Josse  &  Co.  The  arrangement  to 
make  allowance  of  this  description  to  Bannister  was  made  many 
years  ago  upon  the  occasion  of  hie  establishing  a  yard  of  his  own 
into  which  the  coal  might  be  delivered.  The  allowance  to  Josse 
&  Co.  began  in  1876.  The  reason  for  making  it  is  not  otherwise 
explained  than  that  it  was  made  "  at  their  earnest  solicitation." 

10.  During  the  whole  of  the  period  covered  by  this  action  the 
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plaintiffs  have  allowed  to  Bannister  and  to  Josse  &  Co.  a  rebate  of 
2  per  cent  upon  their  respective  net  debits  in  respect  of  coal  traffic 
of  everv  description  (and  whether  in  the  plaintiflEs'  or  in  owners' 
wagons)  carried  for  them.  This  allowance  has  not  been  made  to 
any  one  else. 

11.  The  plaintiffs  make  no  separate  charge  for  the  return  of 
empty  wagons.  Both  Bannister  and  Josse  &  Co.  own  a  large 
number  of  wagons  and  deal  with  many  collieries.  The  defendants 
own  a  much  larger  number  of  wagons  than  either  Bannister  or 
Josse  &  Co.,  and  a  large  quantity  of  tlie  coal  purchased  by  Bannister 
and  Josse  &  Co.,  from  the  defendants  was  carried  in  the  defendants' 
wagons. .  Both  Bannister  and  Josse  &  Co.  allow  the  plaintiffs  to 
take  any  of  their  empty  wagons  to  any  colliery  with  which  Ban- 
nister and  Josse  &  Co.  respectively  deal  to  which  it  may  suit  the 
plaintiffs  to  send  them,  no  matter  from  what  colliery  they  came 
when  loaded.  The  plaintiffs  cannot  return  the  empty  wagons  of 
the  defendants  to  any  place  other  than  the  Denaby  Main  Colliery. 
The  above  statements  apply  both  to  land  sale-coal  and  to  coal  for 
shipment. 

12.  By  reason  of  the  matters  stated  in  paragraph  11  the  coal 
carried  for  Bannister  and  Josse  &  Co.  during  the  period  covered 
by  the  allowances. aforesaid,  taken  as  a  whole  and  including  in  the 
term  "carriage"  the  dealing  with  empty  wagons,  was  carried  more 
economically  to  the  plaintiffs  than  coal  carried  for  the  defendants. 

The  plaintiffs  have  not  proved  to  my  satisfaction  that  the  allow- 
ance  of  2  per  cent  upon  the  net  debits  was  adequately  represented 
by  the  saving  to  the  plaintiffs,  and  there  is  no  necessary  relation 
between  the  two  values. 

13.  Between  July,  1874,  and  March,  1880,  the  plainti||ft  allowed 
to  Bannister  6d.  per  ton  on  all  coal  shipped  by  him  from. Grimsby 
to  English  ports  south  of  Harwich.  The  circumstances  under 
which  this  allowance  was  made  are  as  follows:  There  was  little 
trade  of  this  kind,  and  Bannister  undertook  to  develop  the  trade, 
to  provide  vessels,  and  to  run  the  risks  incidental  to  the  working 
of  such  a  traffic ;  and,  in  consideration  of  his  doing  so  and  in  view 
of  the  anticipated  advantage  to  the  company  by  the  increased  ton- 
nage to  be  carried  over  their  line,  the  plaintiffs  agreed  to  give  him 
6d.  per  ton  upon  the  number  of  tons  shipped.  This  was  equivalent 
in  amount  to  an  allowance  of  6d.  per  ton  upon  the  carriage  account 
in  respect  of  the  coals  in  question.  But  I  find  that  the  arrange- 
ment was  honajide  of  the  description  above  given,  and,  whether 
legitimate  or  not,  was  not  made  with  the  object  of  giving  a  prefer- 
ential rate  of  carriage  to  Bannister.  In  the  company's  books  the 
sums  due  were  credited  every  quainter  of  a  year  to  jBannister  under 
the  description  of  "  agency  commission  for  shipment  of  coal  by 
coastwise  vessel  to  ports  south  of  Harwich."    l&o  oppoiiiunity  was 
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afforded  to  the  public  in  general,  or  to  other  persons  sending  coal 
by  the  plaintiffs  railway  to  Grimsby,  of  earning  the  like  payment 
by  the  like  services.  The  average  amount  of  coal  subject  to  this 
arrangement  was  about  15,000  tons  per  annum. 

14.  Tlie  allowances  to  Bannister  and  Josse  &  Co.  in  respect  of 
the  carriage  of  coal  for  land  sale  (the6d.,  4d.,  or  2d.  mentioned  in 
paragraph  7),  the  allowance  of  2  per  cent  on  net  debits  mentioned 
in  paragraph  10,  and  the  payment  of  6d.  per  ton  on  coal  shipped 
from  Grimsby  to  places  south  of  Harwich  mentioned  in  paragraph 
13,  were  unknown  to  the  defendants  until  they  were  ascertained 
from  discovery  had  in  the  action. 

15.  A  difference  of  one  halfpenny  per  ton  has  been  during  the 
period  covered  by  this  action  a  material  factor  in  determining  a 
contract  for  shipment,  and  a  difference  of  three-halfpence  per  ton 
has  been  during  the  same  period  a  material  factor  in  determining  a 
contract  for  land  sale.  Each  of  the  various  allowances  made  to 
Bannister  and  Josse  &  Co.  was  sufficient  in  amount  to  constitute 
(if  the  defendants  are  entitled  to  complain  of  it)  a  substantial  dis- 
advantage to  the  defendants  in  their  competition  with  Bannister 
and  Josse  &  Co. 

16.  The  questions  arising  upon  the  foregoing  statement  are 
whether  (1)  the  allowance  of  8d.  per  ton  to  ^annister  upon  coal 
shipped  by  the  Hamburg  American  steamers ;  (2)  the  allowance 
which  was  at  one  time  6d.  and  at  another  2d.  per  ton  made  to 
Bannister,  or  that  of  4d.  per  ton  made  to  Josse  &  Co.,  upon  coal 
carried  to  Grimsby  for  land  sale  there ;  (3)  the  allowance  of  2  per 
cent  upon  the  net  debits  made  to  Bannister  and  Josse  &  Co. ;  (4) 
the  payment  of  6d.  per  ton  to  Bannister  upon  coal  shipped  from 
Grimsbj^for  ports  south  of  Harwich  ;  constituted  breaches  of  the 
Railways  Clauses  Consolidation,  Act  1845,  s.  90.  (5)  If  either  the 
allowance  of  8d.  per  ton  to  Bannister  upon  coal  shipped  by  the 
Hamburg  American  steamers,  or  the  payment  of  6d.  per  ton  to 
Bannister  upon  coals  shipped  from  Grimsby  for  ports  south  of 
Harwich,  was  a  breach  of  the  Railways  Clauses  Act  1845,  s.  90, 
upon  what  principle  in  either  case  is  the  amount  of  the  overcharge 
to  the  defendants  in  this  respect  to  be  ascertained  t 

Pabt  II. 

17.  During  the  period  covered  by  this  action  the  plaintiffs  had 
one  uniform  set  of  rates  for  the  carriage  of  coal  from  about  forty- 
eight  different  collieries  shown  in  red  in  the  map  marked  A,  which 
(with  the  schedule  annexed)  forms  part  of  this  case,  to  a  number 
of  places  shown  in  blue  lying  eastward  of  the  collieries  and  served 
by  the  plaintife'  railway.  Tne  most  important  of  the  collieries  are 
enumerated,  and  a  table  of  distances  is  given  in  the  schedule. 

18.  These  collieries  were   (and   are  in   this  case)  called  "the 
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group,"  and  the  rates  from  them  to  the  said  places  lying  to  the 
eastward  served  by  the  plaintiflEs'  railway  were  (and  in  this  case 
are)  called  "  the  group  rates." 

19.  The  defendants'  colliery  is  the  easternmost  in  the  group,  and 
the  distance  along  the  plaintiflEs'  line  of  railway  between  the  de- 
fendants' colliery  and  the  member  of  the  group  furthest  from  the 
defendants'  colliery  is  fifteen  miles. 

20.  The  group  rates  comprised  the  rates  from  each  of  the  said 
collieries  to  a  great  number  of  towns  and  places  in  various  parts  of 
England. 

21.  All  coals  going  from  any  of  the  collieries  comprised  in  the 
group  to  any  of  the  last-mentioned  towns  and  places  must  pass  the 
defendants'  colliery  and  go  away  thence  in  an  easterly  direction. 

22.  Before  the  1st  of  January,  1*880,  and  after  the  4th  of  De- 
cember, 1880,  coal  going  away  to  the  westward  from  any  of  the 
collieries  comprised  in  the  group  was  chared  differing  rates  ac- 
cording to  the  distance  from  the  colliery  from  which  it  was  de- 
spatched to  the  place  of  destination.  There  was  no  "  grouping"  for 
traflSc  westward.  The  defendants'  colliery,  being  the  furthest  to  the 
eastawrd  of  the  collieries  in  the  South  Yorkshire  Coal  Field,  paid 
the  highest  rates  for  coal  going  west,  whilst  they  paid  the  same 
rates  as  the  rest  of  the  collieries  in  the  group  upon  coals  going 
east.  ' 

23.  Between  the  1st  of  January,  1880,  and  the  4th  of  December, 
1880,  the  rates  for  carriage  of  coal  westwards  from  any  of  the  col- 
lieries comprised  in  the  group  were  the  same. 

24.  The  bulk  of  the  coals  sent  from  the  defendants'  coUieiy 
have  always  gone  eastwards,  but  they  have  also  had  a 'substantial 
traffic  westwards. 

25.  On  the  8th  of  June,  1880,  the  defendants  applied  to  the 
Railway  Commissioners  to  restrain  the  plaintiffs  from  charging 
the  group  rates. 

26.  On  the  26th  of  July,  1880,  the  Railway  Commissioners  gave 
judgment  in  favor  of  the  defendants,  and  prohibited  the  plaintiffs 
from  charging  at  equal  rates  between  the  various  collieries  com- 
prising the  group  and  the  places  lyinff  to  the  eastwards  to  which 
the  group  rates  applied.  It  is  not  disputed  for  the  purposes  of 
this  case  that  the  decision  of  the  Railway  Commissioners  was 
right. 

27.  The  plaintiffs  have  ceased  to  charge  the  group  rates  since 
the  26tli  of  July,  1880,  and  have  thenceforward  carried  coals  from 
the  various  members  of  the  group  at  differential  rates.  The  i-ates 
thus  established  are  in  respect  of  coal  carried  from  the  defendants' 
colliery  lower  in  every  instance  than  the  group  rates. 

28.  Tlie  defendants  have  been  charged  the  group  rates  down  to 
the  26th  of  Julv,  1880.   • 

29.  For  the  purposes  of  this  part  of  the  case  it  is  to  be  assumed 
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that  the  circumstances  nnder  which  payments  have  been  made  do 
not  preclade  the  defendants  from  opening  the  accounts. 

30.  The  defendants  contend  that  the  group  rates  were  a  viola^ 
tion  of  sect.  90  of  the  Railways  Clauses  Consolidation  Act  1845 
(8  &  9  Vict.  c.  20)  and  of  sect.  2  of  the  Railway  and  Canal  Traffic 
Act  1854  (17  &  18  Vict.  c.  31),  and  that  they  are  entitled  under 
either  of  these  enactments  to  recover  the  difference  between  the 
amount  actually  paid  by  them. for  carriage  of  coals  and  the  amount 
which  would  have  been  payable  if  proper  differential  charges  had 
been  made  for  carriage  of  coal  from  the  different  members  of  the 
group,  and  not  only  such  differences  but  damages  for  breaches  of 
the  statutory  duty. 

31.  The  plaintiffs  contest  each  of  the  above  claims. 

32.  The  questions  for  the  opinion  of  the  court  are : 

1.  Did  the  group  rates  constitute  a  breach  of  the  Railways 
Clauses  Consolidation  Act  1845,  s.  90  ? 

2.  If  so,  are  the  damages  of  the  defendants  for  the  breach  of 
that  enactment  limited  to  the  amount  of  overcharges  (and  what  is 
the  measure  of  such  overcharges),  or  can  general  damages  also  be 
recovered  ? 

3.  Does  an  action  lie  for  breach  of  the  Railway  and  Canal 
Traffic  Act  1854,  s.  2? 

4.  If  so,  are  the  damages  of  the  defendants  for  the  breach  of 
that  enactment  limited  to  the  amount  of  overcharges  (and  what 
is  the  measure  of  such  overcharges),  or  can  general  damages  also 
be  recovered  ? 

The  pleadings  and  any  particulars  delivered  in  the  action  are  to 
be  taken  as  parts  of  the  case. 

The  Queen's  Bench  Division  (Mathew  and  Day,  JJ.)  made  an 
order  declaring  that  the  matters  in  questions  1,  2,  3,  and  4  of 
part  1  constituted  breaches  of  the  Railways  Clauses  Consolidation 
Act  1845 ;  and  that  the  group  rate  in  question  1  of  part  2  con- 
stituted a  breach  of  the  Railways  Clauses  Consolidation  Act  1845 ; 
and  that  the  defendants'  damages  for  breach  of  that  enactment 
were  limited  to  surcharges ;  and,  further,  that  no  action  lies  for 
breach  of  the  Railway  and  Canal  Traffic  Act  1854,  s.  2. 

Both  sides  having  appealed  against  that  order  so  far  as  it  was 
unfavorable  to  them  respectively,  the  Court  of  Appeal  (Brett, 
M.  R.,  Cotton  and  Lindley,  L. JJ.)  made  an  order  dismissing  the 
defendants'  appeal  with  costs,  and  made  an  order  allowing  the 
plaintiffs'  appeal  with  costs,  and  entering  judgment  for  the  plain- 
tiffs on  the  aefendants'  set-off  and  counter-claim.  Against  these 
two  orders  the  defendants  appealed. 

Sir  H.  Webster^  A.&.,  and  Forbes^  Q.C.  {Lofthouse  with  them), 
for  the  appellants. 

F.  Herschell^  Q.C.,  and  UMer^  Q.C.  (CI  A.  Russell  with  them), 
for  the  respondents. 
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Forbes^  Q.C.,  was  beard  in  reply. 

The  House  took  time  for  consideration. 

Sec.  90  of  the  Railways  Clauses  Consolidation  Act  1845  (8  & 
9  Vict.  c.  20)  is  as  follows: 

^^  And  whereas  it  is  expedient  that  the  company  should  be  en- 
abled to  vary  the  tolls  upon  the  railway  so  as  to  accommodate  them 
to  the  circumstances  of  the  traffic,  but  that  such  power  of  varying 
should  not  be  used  for  the  purpose  of  prejudicing  or  favoring  par- 
ticular parties,  or  for  the  purpose  of  collusively  and  unfairly  creat- 
ing a  monopoly,  either  in  the  hands  of  the  company  or  of  particular 
parties ;  it  shall  be  lawful,  therefore,  for  the  company,  subject  to  . 
the  provisions  and  limitations  herein  and  in  the  special  act  con< 
tained,  from  time  to  time  to  alter  or  vary  the  tolls  by  the  special 
act  ahthorized  to  be  taken,  either  upon  the  whole  or  upon  any  par- 
ticular portions  of  the  railway,  as  they  shall  think  fit :  provided 
that  all  such  tolls  be  at  all  times  charged  equally  to  all  persons,  and 
after  the  same  rate,  whether  per  ton  per  mile  or  otherwise,  in  re- 
spect of  all  passengera  and  ox  all  g^oods  or  carriages  of  the  same 
description,  and  conveyed  or  propelled  by  a  like  carriage  or  engine, 
passing  only  over  the  same  portion  of  the  line  of  milway  under  the 
same  circumstances ;  and  no  reduction  or  advance  in  any  such  tolls 
shall  be  made  either  directly  or  indirectly  in  favor  of  or  against  any 
particular  company  or  person  travelling  upon  or  using  the  railway." 

Sec.  2  of  the  Eailway  and  Canal  Traffic  Act  1854  (17  &  18 
Vict.  c.  31)  is  as  follows ; 

"  Every  railway  company,  canal  company,  and  railway  and  canal 
company  shall,  according  to  their  respective*  powers,  afford  all  rea- 
sonable facilities  for  the  receiving  and  forwarding  and  delivering 
of  traffic  upon  and  from  the  several,  rail  ways  and  canals  belonging 
to  or  worked  by  such  companies  respectively,  and  for  the  return . 
of  carriages,  trucks,  boats,  and  other  vehicles,  and  no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  favor  of  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsover ;  nor  shall  any 
such  company  subject  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable  prej-  • 
udice  or  disadvantage  in  any  respect  whatsoever ;  and  every  rail- 
way company  and  canal  company  and  railway  and  canal  company 
having  or  working  railways  or  canals  which  form  part  of  a  contin- 
uous line  of  railway  or  canal  or  railway  and  canal  communication, 
or  which  have  the  terminus,  station,  or  wharf  of  the  one  near  the 
terminus,  station,  or  wharf  of  the  other,  shall  afford  all  due  and 
reasonable  facilities  for  receiving  and  forwarding  all  the  traffic  ar- 
riving by  one  of  such  railways  or  canals  by  the  other,  without  any 
unreasonable  delay,  and  without  any  such  preference  or  advantage 
or  prejudice  or  disadvantage,  as  aforesaid,  and  so  that  no  obstruc- 
tion may  be  offered  to  the  public  desirous  of  using  such  railways  or 
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canals  or  railways  and  canals  as  a  continuous  line  of  communication, 
and  so  that  all  reasonable  accommodation  may  by  means  of  the  rail- 
ways and  canals  of  the  several  companies  be  at  ail  times  afforded  to 
the  public  in  that  behalf." 

liOBD  Halsbubt,  L.C. — ^My  Lords,  in  dealing  with  the  questions 
which  are  raised  in  this  case,  I  think  it  most  convenient  to  refer 
first  to  that  portion  of  the  second  part  of  the  special  ^boup  batbs- 
case  which  refers  to  what  are  called  the  group  rates.  I  SfIctookcmLi. 
cannot,  think  that  the  language  of  sec.  90  of  the  Rail-  "**• 
ways  Glauses  Consolidation  Act  of  1845  is  susceptible  of  the  con- 
struction put  upon  it  by  Mathew  and  Day,  J  J.  It  seems  to  me 
that  their  construction  strikes  the  word  "  only"  out  of  the  section, 
and  I  agree  with  the  Court  of  Appeal  that,  in  order  to  bring  the 
case  within  the  language  of  the  section,  the  termini  both  of  arrival 
and  departure  must  be  the  same. 

The  facts  do  not  seem  to  me  to  raise  the  question  whether,  as- 
suming a  breach  in  this  respect  of  the  2d  section  of  the  Railway 
and  Canal  Traffic  Act  of  1854,  this  could  be  the  foundation  of  any 
rights  enforceable  by  action  or  otherwise  than  by  the  procedure  of 
the  act  itself,  namely,  interdict  or  injunction.  I  shall  have  here- 
after to  suggest  a  possible  view  of  the  2d  and  6th  sections 
of  that  act,  wnich  does  not  seem  to  have  been  much  considered  in 
the  Court  of  Appeal,  possibly  for  the  reason  which  operates  upon 
my  own  mind  in  this  case,  that  the  facts  may  not  render  it  neces- 
sary to  express  a  decided  opinion  upon  it.  But  for  the  reasons  I 
have  given,  I  think  the  decision  as  to  the  group  rates  was  right; 
and  although  the  decision  of  the  railway  commission  may  or  may 
not  be  consistent  with  this  view  according  to  what  may  have  been 
the  real  ground  for  that  decision,  yet,  as  no  reasons  for  that  deci- 
sion are  given,  all  I  can  say  is  that  it  may  be  consistent  with  the 
conclusion  at  which  I  have  arrived. 

With  respect,  however,  to  the  statements  in  paragraphs  8,  9,  and 
12, 1  am  in  some  doubt  what  facts  the  arbitrator  has  intended  to 
find  as  proved.  I  doubt  whether  I  am  at  liberty  to  find  any  fact 
beyond  that  which  he  has  found,  though  perad venture  it  might  be 
a  fact  to  be  inferred  from  what  he  has  expressly  found.  He  has 
indeed  said  that  the  saving  to  the  company  was  not  represented  by 
the  allowance  made.  He  has  said  that  it  was  not  proved  to  his 
satisfaction  with  respect  to  the  net  debits  that  the  allowance  was 
adequately  represented  by  the  saving  to  the  company.  He  has 
said  that  the  only  reason  given  for  some  of  the  allowances  was 
urgent  solicitation.  I  am  not  quite  certain  that  I  understand  what 
is  meant* by  the  phrase  that  there  was  no  necessary  relation  between 
the  saving  to  the  company  and  the  allowances  made.  It  may  be 
tliat  from  these  circumstances  or  others  he  might  have  inferred, 
what  I  think  I  am  not  at  liberty  to  infer,  that  these  were  inten- 
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tionally  preferential  ari-an^ements  favoring  a  particular  trader.  At 
all  events,  I  do  not  think  tnat  tliese  circumstances  of  themselves  are 
sufficient  to  enable  me  to  say  that  the  railway  company  were  guilty 
of  a  breach  of  duty  in  respect  of  the  charges  that  they  made.  It  is 
for  this  reason  that  I  think  it  unnecessary  to  consider  whether  it  is 
accurate  to  assume  that  no  cause  of  action  could  arise  out  of  the 
breach  of  the  2d  section  of  the  act  of  1854.  It  may  well  be  that 
no  application  to  any  court  other 'than  the  railway  commission  for 
a  relief  against  a  breach  of  that  section  is  permitted  by  the  act.  It 
may  be  that  no  action  will  lie  expressly  for  a  breach  of  that  sec- 
tion, but  it  is  matter  for  consideration  (and  I  wish  to  reserve  my 
right  to  consider  it  if  the  question  should  hereafter  arise)  whether 
a  railway  company,  having  committed  a  breach  of  that  section,  and 
having  in  committing  that  breach  extorted  money  for  carriage  to 
which  by  law  they  were  not  entitled,  the  ordinary  remedies  at  law 
for  extortion  may  not  be  applicable.         ' 

I  also  think  that  the  coal  carried  from  the  appellants'  colliery  to 
Grimsby,  and  charged  at  different  rates,  although  carried  over  the 
same  portion,  and  only  over  the  same  portion  of  the  line,  ought 
to  have  been  carried  at  the  same  rate  as  Bannister's  coal.  The  ulti- 
mate destination  of  Bannister's  coal  seems  to  me  to  be  immaterial, 
whether  it  was  intended  for  shipment  on  the  American  steamers, 
or  to  be  shipped  to  ports  south  of  Harwich  or  elsewhere. 

The  remaining  question,  namely,  what  the  appellants  are  entitled 
to  recover  from  the  company  upon  the  hypothesis  that  they  have 
AMouirp  OF  heen  overcharged,  is  one  which  does  not  seem  to  me  to 
be  surrounded  by  the  difficulty  that  has  been  assumed 
to  exist.     The  arbitrator,  to  whom  this  question  must 

f;o  back,  will  be  able  to  find  on  what  Quantities  of  coal  the  appel- 
ants  were  charged,  during  the  periods  when  the  railway  companj' 
were  carrying  for  Bannister  at  a  less  rate ;  and  if  the  principle  is 
laid  down  by  your  lordships  that  the  appellants'  coal  ou^ht  to  have 
been  carried  at«the  same  rate,  I  am  unable  to  see  the  difficulty  of 
ascertaining  the  amount  of  overcharge. 

I  am  therefore  of  opinion  that  the  order  appealed  from  should 
be  reversed  with  reference  to  the  coals  carried  for  shipment  by  the 
American  steamers  and  to  ports  south  of  Harwich,  and  that  as 
neither  party  has  completely  succeeded  there  should  be  no  costs  on 
either  side.  I  think,  as  pointed  out  by  Lord  Blackburn,  our  iuris- 
diction  is  to  answer  the  questions  propounded  to  us  by  the  arbitra- 
tor, and  not  to  enter  any  judgment  for  either  party. 

Earl  of  Selbobne. — My  Lords,  it  appears  to  me  that  the  order 
appealed  from  is  right  as  to  the  questions  concerning  what  are 
called  "  group  rates"  stated  at  the  end  of  the  second  part  of  the 
special  case.  I  think  it  is  clear  that  no  action  lies  in  this  case  for 
breach  of  the  Bailway  and  Canal  Traffic  Act  of  1854,  sec.  2 ;  and 
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lalso  thin^  tbat  these  gronp  rates  were  not  within  the  proviso 
contained  in  sec.  90  of  the  Eailwajs  Clauses  Consolidation  Act  of 
1845. 

It  was  not  contended  that  under  that  section  a  railway  company 
18  required  to  charge  equal  mileage  rates  for  the  whole  _ 
distance  over  which  goods  are  earned  on  its  line,  what-  -comstbuctiob 
ever  that  distance  may  be ;  and  the  complaint  is  not  '  ™*  ^"* 
unequal  rates  were  charged  for  coals  carried  for  the  same  distance 
and  over  the  same  portion  only  of  the  railway,  but  that  coals  car- 
ried eastward  from  places  westward  of  the  appellants'  colliery,  and 
thei-efore  passing  over  a  greater  length  of  the  line  than  tlie  appel- 
lants' coals,  were  charged  too  little.  I  am  unable  to  dissent  from 
Lindley  L.J.'s  opinion  (which  is  in  accordance  with  that  of  Lord 
Cran worth  in  Finnie's  Case,  2  Macq.  177,  183,  upon  words  not 
exactly  the  same,  but  hardly  stronger)  that  "  passing  only  over  the 
same  portion  of  the  line"  means  passing  between  the  same  points 
of  departure  and  arrival,  and  passing  over  no  other  part  of  the 
line.  Nor  am  I  sure  that  the  difference  between  Lord  Cranworth 
and  Lord  St.  Leonards  in  Finnie's  Case,  2  Macq.  l77,  183,  did  not 
turn  upon  the  particular  facts  of  that  case  rather  than  upon  the 
interpretation  of  the  words  "  over  the  same  portion  of,  and  over 
the  same  distance  along  the  railway."  I  agree  with  Lord  St. 
Leonards  that  the  concluding  words  of  the  section  ("  and  no  re- 
duction or  advance  shall  be  made  either  directly  or  indirectly  in 
favor  of  or  against  any  particular  company  or  persons"),  are  not 
only  capable  of,  but  ought  to  receive  an  independent  operation. 
But  I  00  not  think  it  possible  to  hold  (looking  at  the  context  in 
which  they  stand)  that  the  mere  fact  of  inequality  in  the  rate  of 
charge  when  unequal  distances  are  traversed  can  constitute  a  pref- 
erence inconsistent  with  them.  I  think  it  must  be  proved  as  a 
fact  that  the  case  is  one  of  favor  or  partiality  to  particular  com- 
panies or  persons,  and  I  am  unable  to  infer  this  without  more  than 
IS  found  here  by  the  second  part  of  the  special  case. 

There  is  indeed  one  finding  in  the  special  case  which  has  made 
me  hesitate  upon  this  point,  viz.,  that  contained  in  the  26th  para- 
graph, as  to  the  action  of  the  railway  commissioners  under  the 
Act  of  1854,  admitted  to  have  been  right.  But  the  provisions  in 
pari  mcUerid  of  the  Act  of  1854  differ  from  the  90th  section  of 
the  Act  of  1845  in  this  important  respect,  that  they  prohibit 
everything  which  may  operate  as  an  "undue  or  unreasonable 
preference  or  advantage"  not  to  particular  persons  or  companies 
only,  but  to  "  any  particular  description  of  traflSc,"  and  that  gen- 
erally, and  not  witli  any  particular  reference  to  the  incidence  of 
rates  or  tolls.  The  special  case  does  not  say  that  this  decision  of 
railway  commissioners  turned  upon  what  is  common  to  both  acts 
rather  than  upon  what  was  new  in  tlie  Act  of  1854.  And  if 
under  the  Act  of  1854  the  test  of  an  equal  mileage  rate  is  not  ap- 
26  A.  &  £.  R  Gas.-^20 
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plicable,  I  cannot  myself  extract  ^ny  other  from  the  statements 
of  the  special  case,  by  which  the  illegality  of  these  gronp  rates, 
before  any  interposition  of  the  railway  commissioners,  can  be 
established.' 

I  am  also  of  opinion  that  the  order  appealed  from  onght  to  be 
affirmed,  so  far  as  relates  to  the  allowances  made  to  Bannister  and 
ALLOWA1ICB8  Josse  on  land  sales  and  the  2  per  cent  npon  net  debite 
?i8TBE  ^  ^M  likewise  allowed  to  them,  wnich  are  the  subjects  of 
joesB.  questions  2  and  3  in  the  firet  part  of  the  special  case. 

The  facts  proved  by  paragraphs  8,  9,  11,  and  12  show  that  the 
*^  circumstances"  applicable  to  the  coals  in  respect  of  which  those 
allowances  were  made  wei*e  different  from  the  circumstances  under 
which  the  appellants'  coals  wei*e  carried,  so  as  (according  to  the 
test  applied  in  Oxlade's  Case,  1  C.  B.  (N.  S.)  454)  to  make  "  the 
cost  to  the  company  less."  And  here,  as  there,  no  facts  are 
proved,  which  can  be  said  properly  to  lead  to  the  conclusion  that 
what  has  really  been  done  is  a  reduction  "in  favor  of  or  against" 
particular  persons  under  a  colorable  pretence  of  different  circum- 
stances. It  is  not  proved  that  there  was  not  a  honOr-fide  agreement 
for  this  purpose,  founded  on  the  saving  to  the  company,  without 
any  improper  object.  The  arbitrator  does  indeed  state  that  "  it 
was  not  shown  to  his  satisfaction"  that  the  allowances  on  the  land 
^ales  were  "  adequately  represented  by  the  saving  to  the  plaintiffs ;" 
or  that  there  is  any  "  necessary  relation  between  the  two  values" 
of  the  saving  mentioned  in  paragraphs  11  and  12,  and  the  allow- 
ance of  2  per  cent  on  the  net  debits.  But  I  am  not  satisfied  that 
any  precise  measure  of  value  could  be  applied  d  priori  to  such 
savings  as  these,  which  might  vary  in  amount  from  time  to  time ; 
and  1  do  not  find  in  the  Act  that  when  there  is  a  real  difference 
of  circumstances,  and  nothing  to  show  any  want  of  good  faith,  the 
burden  of  justifying  the  exact  difference  of  charge  (or,  what  is  the 
same  thing,  the  deduction  or  allowance)  by  showing  a  numerical 
or  "  necessary  relation"  between  it  and  the  actual  saving,  is  cast 
upon  the  company. 

Between  the  case  of  Bannister  and  that  of  Josse  &  Co.  there  is 
no  distinction,  except  that  the  allowance  on  land  sales  to  Josse  & 
Co.  did  not  begin  unil  1876,  and  that  "  the  reason  for  making  it  is 
not  otherwise  explained  than  that  it  was  made  at  their  earnest 
solicitation."  If  the  circumstances  as  to  Josse  &  Co.  were  other- 
wise  similar  to  those  as  to  Bannister  (and  it  is  so  found),  I  am  un- 
able to  see  why  the  company  should  be  held  to  have  shown  them 
undue  favor,  merely  because  they  waited  till  pressure  was  put  upon 
them  to  make  them  the  same  allowances,  and  did  so  under  that 
pressure. 

The  questions  as  to  the  allowance  of  8d.  per  ton  to  Bannister 
upon  coal  shipped  by  the  Hamburg  American  steamers,  and  the 
payment  to  him  of  6d.  per  ton  upon  coal  shipped  from  Grimsby 
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for  ports  south  of  Harwich,  remain.  To  both  these  allowances  the 
same  principles  appear  to  me  to  be  applicable.  I  cannot  tliink- 
that  the  circumstances  under  which  the  6d.  per  ton  was  allowed,* 
as  stated  in  paragraph  13  of  the  special  case,  ought  to  make  any 
difference.  All  these  coals  are  proved  to  have  been  carried  '•  only 
over  the  same  portion  of  the  line,  and  under  the  same  circum- 
stances," as  the  app<)llants'  coals.  The  motives  and  reasons  for' 
making  these  allowances  are  plainly  not  material,  as  against  the 
appellants'  claim  to  have  their  coals  carried  on  the  same  terms. 

The  opinion  of  the  majority  of  the  judges  in  Sutton's  Case, 
Law  Rep.  4  H.  L.  236,  delivered  by  Blackburn,  J.,  and  adopted  by 
Lord  Chelmsford,  Lord  Cairns,  and  Lord  Colonsay,  and  that  of  the 
whole  court  in  Oxiade's  Case,  1  C.  B.  (N.  S.)  496,  on  the  Stafford- 
shire traffic,  to  which  may  be  added  Evershed's  Case,  3  App.  Cas. 
1029,  seem  to  me  decisive  on  this  point.  So,  indeed,  the  Court  of 
Appeal  appear  to  have  thought;  but  regarding  the  question  as  one 
of  damages  rather  than  overcharge,  and  apparently  thinking  that 
no  claim  for  damages  could  be  sustained  on  this  account,  they  re- 
versed the  judgment  of  the  Queen's  Bench  Division  on  this  point 
also.  With  that  reversal  I  cannot  agree ;  and  I  am  of  opinion 
that,  as  to  these  two  allowances,  the  order  appealed  from  ought  to 
be  reversed. 

The  arbitrator  has  asked  (question  5  in  the  first  part  of  the 
special  case),  "  upon  what  principle  the  amount  of  the  overcharge 
in  this  respect  is  to  be  ascertained  ?"  Unless  insuper- 
able difficulty  arises  from  the  fact  that  these  allowances  Sr^**  haISoK 
were  made  only  on  the  particular  coals  shipped,  during 
certain  periods  of  time,  by  the  Hamburg  American 
steamei*s,  and  for  ports  south  of  Harwich  (the  exact  quantities  are, 
or  may  easily  be,  ascertained^,  I  agree  with  the  arbitrator  in  hold- 
ing this  to  be  a  case  of  overcliarge,  and  not  a  question  of  damages  ; 
and  I  should  answer  his  question  (upon  the  authority  of  Sutton's 
Case,  Law  Rep.  4  H.  L.  226,  and  Evershed's  Case,  3 'App.  Cas. 
1029,  and  of  the  opinion  of  Lord  St.  Leonards  in  Finnie's  Case, 
2  Macq.  186,  by  saying  that  the  proper  measure  of  the  overchaige 
to  the  appellants  is  the  difference  between  the  amount  charged  to 
them,  and  that  charged  (after  deducting  the  allowance)  to  Bannis- 
ter, for  coals  carried  over  the  same  part  of  the  railway  and  under 
the  same  circumstances,  during  tne  same  periods  of  time.  Is 
there,  then,  any  insuperable  difficulty  arising  out  of  the  fact  that, 
during  these  periods  of  time,  not  only  the  coals  on  which  these 
allowances  were  made,  but  also  other  coals,  on  which  Bannister 
was  charged  the  same  rates  with  the  appellants,  were  carried  over 
the  same  distance,  and  under  the  same  circumstances?  I  do  not 
think  so.  It  being  known  how  much  coal  was  actually  carried  at 
the  reduced  rate  for  Bannister  during  these  periods,  it  seems  to 
me  to  result  from  the  principle  established  in  the  cases  of  Sutton, 
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Law  Rep.  4  H.  L.  226,  and  Evershed,  3  App.  Cas.  1029,  that  the 
appellants  onght  to  have  been  charged  at  the  same  reduced  rate  np 
to,  but  not  beyond,  the  same  total  quantity  during  the  same  period 
of  time,  and  that  this  is  the  true  measure  of  the  overcharge,  for 
which  the  arbitrator  ou^ht  to  give  them  credit.  I  think  that  for 
^his  purpose  the  particular  destination  of  Bannister's  coals,  and  the 
fact  that  the  appellants  did  not  ship  c^als  by  the  Hamburg  Ameri- 
MSJi  steamers,  or  to  ports  south  of  Harwich,  ought  to  be  disre- 

Sirded  as  immaterial.  If  a  different  view  were  adopted  by  your 
ordships,  railway  companies  might,  to  a  very  great  extent,  escape 
from  the  provisions  of  the  Act,  merely  by  making  allowances  to 
favored  customers  on  some  definite  part,  less  (by  which  I  mean 
substantially  and  not  only  colorably  less)  than  the  whole  of  the 
goods  carried  for  them.  I  think  (with  the  Court  of  Appeal)  that 
there  would  be  very  great  difficulty,  if  the  principle  of  overcharge 
were  rejected,  in  finding  any  other  remedy  by  way  of  damages 
applicable  to  such  a  case. 

1  am,  therefore,  of  opinion  that  the  order  now  under  appeal 
should  be  partially  reversed,  and  that  the  fifth  question  of  the  ar- 
bitrator, in  the  first  part  of  the  special  case,  should  be  answered  in 
the  manner  I  suggested.  As  to  costs,  the  appellants  have  suc- 
ceeded only  in  apart  of  their  case,  and  that  apparently  the  least 
considerable  in  amount.  In  Oxlade's  Case,  1  C.  B.  (N.  S.)  454, 
under  somewhat  similar  circumstances,  no  costs  were  given. 

Lord  Blackburn. — My  Lords,  Wills,  J.,,  whilst  yet  at  the 
bar,  as  arbitrator,  stated  a  special  case.  He  did  not,  as  is 
Facto.  sometimcs    done,   finally  dispose  of    the   mattere    re- 

ferred to  him,  subject  to  the  opinion  of  tne  court,  but,  it  appearing 
that  several  questions  of  law  were  raised  in  the  reference,  he,  at 
the  request  of  both  parties,  stated  a  case,  finding  the  facts  so  far 
only  as  necessary  to  raise  the  questions  on  which  there  was  a  diffi- 
culty. When  those  questions  are  answered  the  cause  must,  unless 
the  parties  otherwise  agree,  go  back  to  the  arbitrator,  or,  in  the 
event  which  has  happened,  to  some  other  arbitrator  appointed  in 
his  place,  who  will  nave  to  apply  the  law  as  declared  by  the  court. 
I  think  the  order  of  reference  justified  him  in  stating  such  a  case. 

The  Queen's  Bench  Division  (consisting  of  Mathew,  J.,  and  Day, 
J.)  made  this  order  dated  the  5th  of  July,  1884 :  "  This  court 
doth  declare  that  the  mattei-s  in  questions  1,  2,  3,  and  4  of  Part  I. 
constitute  breaches  of  the  Kailways  Clauses  Consolidation  Act 
1845,  and  that  the  group  rate  in  question  1  of  Part  II.  constitutes 
a  breach  of  the  Railways  Clauses  Consolidation  Act  1845,  and  that 
the  defendants'  damages  for  breach  of  that  enactment  are  limited 
to  surcharges,  and,  further,  that  no  action  lies  for  breach  of  the 
Railway  and  Canal  Traffic  Act  1854,  s.  2.'' 
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Both  sides  appealed  to  the  Court  of  Appeal.  The  judgment  of 
the  Court  of  Appeal  (consisting  of  the  Master  of  the  Kolls,  Cot- 
ton, L.J.,  and  Lindley,  L.J.)  was  unanimous,  and  their  reasons 
were  delivered  by  Lindley,  L.J.,  whose  judgment  is  reported  14 
Q.  B.  D.  209.  The  Court  of  Appeal  made  two  orders, — one  on 
the  appeal  by  the  colliery  company  against  the  order  of  the 
Queen's  Bench  Division,  ordering  that  the  appeal  be  dismissed 
with  costs;  the  other  on  the  appeal  by  the  railway  company, or- 
dering that  the  appeal  be  allowed  with  costs,  and  that  judgment  be 
entered  for  the  plaintiffs  (the  railway  company)  on  the  defendants' 
(the  colliery  company's)  set-off  and  counterclaim. 

Against  these  two  orders  of  the  Court  of  Appeal  the  colliery 
company  have  appealed  to  this  House.  I  am  a  little  embarrassed 
by  the  form  of  the  last  order,  as  I  do  not  see  how,  in  any  view,  the 
court  could  be  justified  in  doing  more  than  answer  the  questions 
submitted  to  them,  and  no  question  is  submitted  as  to  what  judg- 
ment was  to  be  entered. 

I  shall  endeavor  to  dispose  of  the  merits,  and  consider  how  the 

anestions  raised  on  the  special  case  ought  to  be  answered.  And  I 
link  that,  in  a  great  degree,  depends  on  what  is  the  effect  of  the 
legislation  on  the  subject,  so  far  as  it  applies  to  the  state  of  things 
stated  in  the  case. 

The  Railways  Clauses  Consolidation  Act,  1845,  sec.  90,  does 
not  apply  to  Scotland.  But  the  Railways  Clauses  scotch 
Consolidation  (Scotland)  Act^  1845,  sec.  83,  is  in 
precisely  the  same  words,  and  this  makes  the  Scotch  cases  authori- 
ties on  the  construction  of  the  English  Act.  I  do  not  think  that 
much  assistance  can  be  derived  from  that  of  Finnic,  2  Macq. 
177,  for  not  only  was.  the  House  of  Lords,  consisting  of  Lord 
Cranworth  and  Lord  St.  Leonards,  equally  divided  in  opinion,  but 
Lord  Cranworth  throws  out  some  opinions  which  I  think  (since  the 
subsequent  decision  of  this  House  in  Great  Western  R.  Co.  v, 
Sutton,  Law  Rep.  4  H.  L.  226)  cannot  be  supported.  But  the  case 
of  Murray  v.  Glasgow  &  Southwestern  R.  Co.,  11  Court  Sess.  Cas. 
4th  Ser.  205,  is  not  open  to  any  such  observation.  And  the  judg- 
ments in  that  case,  especially  those  of  the  Lord  President  and 
Lord  Shand,  are,  in  my  opinion,  very  valuable.  That  case  was 
decided  on  the  29th  of  November,  1883,  a  few  months  before  the 
decision  of  the  Queen's  Bench  Division  in  this  case,  but  it  was 
not  brought  to  their  notice.  And  though  it  was  brought  to  the 
notice  of  the  Court  of  Appeal,  it  was  not  till  after  the  agreement 
was  completed,  and,  as  I  undei'stood,  just  before  the  judgment,  so 
that  Lindley,  L.J.,  does  not  refer  to  the  judgments  so  much  as  I 
think  he  probably  would  if  they  had  been  brought  earlier  to  his 
notice.  This  is  of  the  less  consequence,  as  he  seems  to  me  to 
nirrce  with  them  on  every  point. 
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« 

The  other  Act  which  has  to  be  considered  is  the  Railway  and 

ooNSTRuoTioif  Canal  Traffic  Act  1854,  or  rather  the  firet  six  sections 
or  ACT  OF  1894.    Qf  ^]jj^|.  j^Q^^  f^j.  ^]^Q  /|^^]j  gection  has  no  bearing  on  this 

case.  The  construction  of  this  Act  is  as  much  a  question  for  the 
courts  of  Scotland  as  for  those  of  England. 

There  is  nothing  in  the  statement  in  the  special  case  to  raise  any 
doubt  that  the  goods  with  relation  to  which  the  case  is  stated  were 
all  of  the  same  description.  But  it  appears  from  the  statement 
that^  though  some  of  the  goods  were  carried  only  on  the  same 
portion  of  the  line,  there  were  others,  more  especially  those  men- 
tioned in  Part  II.  of  the  special  case,  that  were  not  so  carried. 
And  here  there  is  a  difference  of  opinion  between  the  Queen^s 
Bench  Division  and  the  Court  of  Appeal  as  to  the  construction  of 
the  Act  of  1845. 

I  think  that  it  is  finally  settled  by  Great  Western  R.  Co.  v. 
Sutton,  Law  Rep.  4  H.  L.  226,  and  Evershed's  Case,  3  App.  Cas. 
DgcRiMDiATioii  1029,  that  if  passing  over  the  same  portion  of  the  rail- 
HixDo^BRfluju  way  (a  fact  wnich  was  not  disputed  in  either  of  these 
UH*.  cases),  the  obligation  to  charge,  in  respect  of  goods  of 

the  same  description,  equally,  is  imposed  if  they  are  "under  the 
same  circumstances,"  and  that  the  circumstances  are  those  rehiring 
to  the  carriage  of  the  goods,  not  the  person  of  the  sender ;  that 
the  fact  that  the  persons  who  are  charged  less  are,  as  in  Evei*8hed's 
Case,  3  App.  Cas.  1029,  so  situated  that  they  can  go  by  another 
route,  and  probably  will  do  so  if  charged  as  much  as  the  charge 
made  to  the  complaining  party,  is  not  a  circumstance  justifying 
an  unequal  charge.  Neither  is  it  a  difference  of  circumstances 
justifying  an  inequality  of  charge  that  those  whom  the  railway 
charges  less  are  seeking  to  develop  a  new  trade.  But  though  in 
Sutton's  Case,  Law  Rep.  4  H.  L.  226,  and  Evershed's  Case,  3  App. 
Cas.  1029,  the  goods  were  only  carried  over  the  same  portion  of 
the  line,  and  therefore  it  was  not  necessary  to  say  anything  as  to 
whether  it  was  essential,  to  bring  the  case  within  that  section,  that 
they  should  be  carried  over  the  same  portion  only,  nothing  is  said 
to  indicate  any  opinion  that  this  was  not  essential. 

It  may  be  tnat  the  railway  companies  succeeded  in  getting  words 
introduced  into  the  Railways  Clauses  Consolidation  Act  1845 
which  limited  the  effect  of  the  proviso  in  sees.  90  and  83  more 
than  was  politic.  Whether  this  was  so  or  not  I  do  not  inquire. 
But  the  words  used  seem  to  me  capable  of  only  one  construction. 
I  agree  with  the  Court  of  Appeal  in  this  case,  and  with  the  Court 
of  Session  in  Murray  v.  Glasgow  &  Southwestern  R.  Co.,  11 
Court  Sess.  Cas.  4th  Ser.  205,  that  these  sections  are  confined  to 
requiring  equality  of  charge  as  to  goods  of  the  same  description 
^'  passing  only  over  the  same  portion  of  the  railway"  under  the 
same  circumstances. 
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The  words  of  the  2d  section  of  the  Railway  and  Canal  Traffic 
Act  1854  are  different  from  and  ranch  more  extensive 
than  those  in  the  Acts  of  1845.  Those  which  I  think  of  i864-graiit. 
bear  on  this  case  are:  "No  such  company  shalf  make  tio»**ob  iicSbI 
or  give  any  nndne  or  unreasonable  preference  or  ad- 
vantage to  or  in  favor  of  any  particular  person  or  company  or 
any  particular  description  of  traffic  in  any  respect  whatsoever,  nor 
shall  any  such  company  subject  any  particular  person  or  company 
or  any  particular  description  of  traffic  to  any  undue  or  unreason* 
able  prejudice  or  disadvantage  in  any  respect  whatsoever." 

If  this  sec.  2  had  stood  alone  there  might  have  been  a  very 
iu*gaable  question  whether  it  did  not  impose  a  duty  on  the  com- 
panies for  the  breach  of  which  an  action  would  have  lain.  But 
the  6th  section  seems  to  me  to  leave  no  doubt  that  it  was  the 
intention  of  the  legislature  that,  so  far  as  sec.  2  imposed  a  duty 
beyond  that  imposed  by  the  then  existing  law,  no  action  should 
lie,  the  only  remedy  to  enforce  performance  of  the  new  duty  being 
by  injunction  or  interdict.  And  this  was  the  opinion  of  the  Court 
of  Session  in  Murray  v.  Glasgow  &  Southwestern  R.  Co.,  11 
Court  Sess.  Cas.  4th,  Ser.  205,  and  of  both  courts  below  in  this 
<»i5e,  and  nothing  tliat  was  said  on  the  argument  has  led  me  to 
doubt  that  on  this  they  were  right. 

The  injunction  or  interdict  may  be  granted  if  it  is  shown  to  the 
court  that  there  is  an  undue  or  unreasonable  preference  or  undue 
or  unreasonable  prejudice.  And  this,  I  think,  may  be  shown, 
though,  either  because  the  goods  are  not  carried  over  only  the 
same  portion  of  the  line,  or  because  the  circumstances  are  not  the 
same,  there  is  no  obligation  under  the  acts  of  1845  to  charge  them 
equally.  This  was,  I  think,  decided  in  He  Ransome,  1  C.  B. 
{N.  S.)  437,  453,  and  JSe  Oxlade,  1  C.  B.  (N.  S.)  454,  497.  In 
those  cases  the  Court  of  Common  Pleas  refused  to  grant  an  injunc- 
tion ordering  the  company  to  charge  an  equal  mileage,  as  it  was 
not  shown  that  there  were  not  circumstances  making  it  more  ex- 
pensive to  carry  the  applicants'  coals  than  those  of  others,  but  the 
Court  of  Common  Pleas  granted  an  injunction  not  to  charge  the 
applicant ''  for  the  carriage  of  coals  at  a  higher  rate  than  they 
charge  other  persons,  having  a  due  regard  to  the  circumstances,  if 
any,  which  render  the  cost  to  the  company  of  carrying  for  the  one 
party  less  than  the  cost  for  carrying  for  the  other." 

I  think  that  it  follows  from  the  change  of  language  in  the  Act 
of  1854  from  that  in  the  Acts  of  1845  that  this  was  right.  I  do 
not  think,  therefore,  the  decision  of  the  Railway  Commission, 
which  is. mentioned  in  the  26th  paragraph  of  the  special  case,  at  all 
inconsistent  with  the  judgment  of  the  Court  of  Appeal  that  the 
group  rates  do  not  constitute  a  breach  of  the  90th  section. 

I  think  that  the  statements  in  paragraphs  9  and  12  of  the  special 
<»8e  show  that  the  circumstances  under  wnich  the  coals  there  alluded 
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to  were  carried  for  Bannister  and  Josse  &  Co.,  were  not  the  same 
as  those  under  which  coals  from  the  same  termini  were  carried 
for  tlie  appellants.^  I  think,  if  an  application  were  made  for  an 
injunction  under  the  Act  of  1854,  Oxiade's  Case,  1  C.  B.  (N.  S.) 
454,  497,  shows  that  it  would  be  important  to  consider  the  state- 
ments at  the  end  of  paragraphs  9  and  12,  as  tliey  would  certainly 
at  least  tend  to  show  that  the  allowances  actually  made  were  not 
"made  with  a  due  regard  to  the  circumstances  which  rendered  the 
cost  to  the  company  of  carrying  for  the  one  party  less  than  the 
cost  of  carrying  for  the  other;"  but  I  think  that  even  if  it  were 
distinctly  found  that  the  difference  in  the  charges  actually  made 
were  so  dispro portioned  to  the  differences  in  the  cost  as  to  be 
undue  and  unreasonable,  it  would  not  impose  an  obligation  to 
charge  equally. 

So  far,  therefore,  I  think  the  judgment  of  the  Court  of  Appeal 
is  in  substance  right. 

But  I  am  unable  to  agree  in  their  judgment  as  to  the  coal  car- 
ried from  the  appellants'  colliery  to  Grimsby  and  there  shipped  on 
the  American  steamers,  and  the  coal  carried  from  the  same  colliery 
to  Grimsby  and  shipped  to  ports  south  of  Harwich.  I 
iw  COAL  CARRIED  do  uot  thiuk  that  a  desire,  noweyer  bona  fide,  to  foster 
UKM  or  STEAM-  a  HCw  tradc  can  justify  makmg  a  dilierence  of  charge 
"^  on  coals  "  passing  only  over  the  same  portion  of  the 

line  of  i*ailway  under  the  same  circumstances."  And  I  do  not 
think  that  it  makes  any  difference  in  the  *' circumstances,"  where 
coals  are  delivered  at  Grimsby  for  shipment,  that  one  parcel  is 
shipped  on  a  vessel  bound  for  one  port  and  another  parcel  on  a 
vessel  bound  for  another.  And  I  feel  obliged,  unwillingly,  to 
agree  with  the  Divisional  Court  in  their  construction  of  the  13th 

I)aragraph  of  the  case  that  the  railway  company  did  really  charge 
ess  to  Bannister  for  the  carriage  of  this  coal. 

Lindley,  L.  J.,  says  that  the  respondents  "have  infringed  this 
provision  of  sec.  90  as  regards  some  of  the  coal  referred  to  in  the 
first  and  fourth  questions."  So  far,  I  think,  there  is  no  difference 
of  opinion  between  the  courts  below. 

He  adds,  "  the  consequences  of  this  infringement  will  be  con- 
sidered presently,"  and  it  is  on  the  part  of  the  judgment  where 
this  is  considered  that  I  am  obliged  to  differ  from  the  judgment. 
t  think  it  is  as  well  to  read  the  part  of  the  judgment  from  which 
I  differ:  "It  remains  only  to  consider  what  damages,  if  any,  the 
defendants  have  sustained  by  reason  of  the  company's  reduction 
of  their  tolls  for  the  coal  carried  from  the  defendants'  colliery  for 
Bannister,  and  shipped  at  Grimsby  for  the  American  steamers  and 
for  ports  south  6f  Harwich.  The  defendants  in  fact  sent  no  coals 
to  Grimsby  for  such  shipment,  nor  did  they  ever  request  the  rail- 
way company  to  carry  coals  for  such  shipment.  If  they  had,  there 
is  no  reason  to  suppose  that  they  would  have  been  charged  inoro 
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than  Bannister.  The  complaint  of  the  defendants  is  that  the  rail- 
way company  prevented  them  from  competing  in  trade  witji  Ban- 
nister; but  this  is  not  made  out.  The  railway  company  in  no  way 
prevented  the  defendants  from  obtaining  orders  from  the  Ham- 
burg &  American  Shipping  Co.  for  Sontli  Yorkshire  coal.  Nor 
did  the  railway  company  prevent  the  defendants  from  shipping 
coals  to  ports  soath  of  Harwich,  on  the  same  terms  as  regards  tolls 
as  Bannister.  The  fact,  however,  remains  that  at  various  times  the 
railway  company  did  carry  coals  to  Grimsby  for  the  defendants 
and  Bannister  under  the  like  circumstances,  as  regards  trouble  and 
cost  to  the  company,  and  as  regards  coal  got  from  the  defendants' 
collieries  over  the  same  portion  of  the  line,  and  the  company  did 
charge  Bannister  for  the  coals  so  carried  for  him  less  tlian  they 
charged  the  defendants.  And  if  the  defendants  had  shown  that 
they  had  thereby  sustained  pecuniary  loss,  they  would  have  been 
entitled  to  recover  damages  in  respect  thereof.  The  Divisional 
Court  has  held  the  defendantB  entitled  to  recover  overcharges  made 
to  the  defendants,  on  the  principle  laid  down  in  Evershed's  Case, 
3  App.  Cas.  1029,  i.e.,  the  charges  made  to  them  in  excess  of  the 
charges  made  to  Bannister  for  similar  services.  But  .the  court 
does  not  say  on  what  quantity  of  coal,  or  on  how  much  of  the  de- 
fendants' coal  carried  to  Grimsby,  this  excess  is  to  be  calculated, 
and  we  are  unable  to  see  how  the  quantity  is  to  be  fixed.  This 
difficulty  did  not  arise  in  Evershed's  Case,  3  App.  Cas.  1029, 
and  the  principle  of  that  case  seems  to  us  inapplicable  to  the 
assessment  of  damages  jn  this  case.  It  cannot  be  right  to  calcu- 
late the  amount  of  overcharge  on  all  the  coal  sent  by  the  defend- 
ants to  Grimsby  without  reference  to  the  quantity  on  which,  or  the 
times  during  which,  a  less  rate  was  charged  to  Bannister,  and,  as 
already  stated,  we  do  not  see  on  what  principle  to  fix  the  amount 
of  alleged  overcharge.  Under  the  peculiar  circumstances  of  this 
case,  the  defendants  have  not  shown  any  grounds  which  will  justify 
the  court  in  holding  the  railway  company  liable  to  them  for  any 
overcharges  or  damages.  There  is,  therefore,  nothing  to  be  ascer- 
tained by  the  arbitrator  on%this  head.  The  result,  therefore,  is  tliat 
all  five  questions  must  be  answered  adversely  to  the  defendants, 
and  that,  on  the  facts  stated  in  the  special  case,  the  plaintiffs  are 
entitled  to  judgment  on  the  set-off  and  counter-claim  pleaded  by 
the  defendants.  The  costs  of  the  action  and  reference  will  be  dis- 
posed of  by  the  arbitrator,  but  the  railway  company  is  entitled  to 
the  costs  of  the  appeal.     Judgment  for  the  plaintiffs." 

I  think  that  the  earlier  part  of  this  shows  vevj  satisfactorily  that, 
even  if  an  action  could  be  brought  for  special  damages  arising 
from  a  breach  of  the  obligation  under  sec.  90  to  charge  equally, 
there  are  not  any  grounds  for  such  an  action  Here.  But  I  am  not 
satisfied  with  the  way  in  which  Lindley,  L.J.,  deals  with  Ever- 
shed's Case,  3  App.  Cas.  1029,  and  the  mode  in  which  the  Divi- 
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Bional  Court  had  applied  it.  I  think  that  it  cannot  be  ri^ht  to 
calculate  the  amount  of  overcharge  on  all  the  coal  sent  by  the  de- 
fendants from  their  colliery  to  Grimsby  for  shipment  without  ref- 
erence to  the  quantity  of  coal  on  which,  or  the  times  during  which, 
the  less  rate  was  charged  to  Bannister  for  coal  carried  fiom  the 
defendants'  colliery.  The  arbitrator  has  not  yet  found,  and  I  do 
not  think  he  was  bound  to  find  in  the  special  case,  what  part  of  the 
coals  carried  by  Jthe  railway  were  carried  only  over  the  same  part 
of  the  railway  with  those  carried  for  Bannister  during  the  same 
time,  so  as  to  make  this  charge  on  these  coals  extortionate.  I 
tliink  when  the  case  goes  back  he  will  have  to  find  this  in  order  to 
ascertain  the  amount,  if  any,  which  can  be  recovered  back  as  an 
overcharge.  I  do  not  think  it  likely  that  it  will  be  found  that 
there  is  nothing  to  be  recovered  under  this  head ;  it  may  be  that 
it  will  be  so  found. 

I  cannot  therefore  agree  with  the  Court  of  Appeal  in  thinking 
that  there  is  nothing  to  be  ascertained  by  the  arbitrator  on  this 
head. 

I  doubt  very  much  whether  the  court  has  any  jurisdiction  to 
make  an  order  as  to  how  the  arbitrator  is  to  deal  with  the  judg- 
ment on  the  set-oflf  and  counter-claim,  or  to  do  anything  except 
to  answer  the  questions,  in  which  that  is  not  included.  But  it  is 
not  necessary  to  consider  this  more  technical  point,  if  your  lord- 
fillips  agree  with  me  in  thinking  that  the  order  is  wrong  in  sub- 
stance. 

I  think  that  as  the  result  is  that  neitherxthe  appellants  nor  the 
respondents  have  entirely  succeeded,  there  should  be  no  costs  of 
this  appeal. 

Lord  FnzGERALD. — ^My  Lords,  I  have  read  the  two  elaborate 
opinions  which  have  been  delivered  by  my  noble  and  learned 
friend  near  me  and  my  noble  and  learned  friend  opposite,  and  I 
entirely  concur  in  the  order  which  it  is  proposed  to  make,  and 
have  nothing  to  add. 

Ordered,  that  the  first  of  the  two  orders  appealed  against,  viz., 
that  by  which  it  was  ordered  that  the  appeal  by  the  defendants 
against  the  order  of  the  Queen's  Bench  Division  be  dismissed  with 
costs,  be  affirmed ;  and  the  second  of  those  orders,  viz.,  that  by 
which  it  was  ordered  that  the  appeal  by  the  plaintiffs  against  the 
said  order  be  allowed  with  costs,  and  that  judgment  be  entered  for 
the  plaintiffs  on  the  defendants'  set-off  and  counter-claim,  be  re- 
versed. Declaration  in  answer  to  the  1st,  4th,  and  5th  questions 
in  Part  I.  of  the  special  case,  that  the  allowance  of  8d.  per  ton 
upon  coal  shipped  by  the  Hamburg  American  steamers  and  the 
payment  of  6a.  pef  ton  to  Bannister  upon  coal  shipped  from 
Grimsby  for  ports  south  of  Harwich  were,  in  so  far  as  they  were 
in  respect  of  coal  carried  only  over  the  same  part  of  the  line  with 
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the  defendants'  coal,  breaches  of  the  Railways  Clauses  Consolida- 
tion Act  184:5,  sec.  90;  and  that  the  arbitrator  must  ascertain 
what  quantity  of  coal  earned  under  the  same  circumstances  and  on 
the  same  portion  only  of  the  line  was  charged  at  the  higher  rate 
to  the  defendants  at  the  time  the  lower  rate  was  charged  to  Ban- 
nister, the  fact  that  the  coal  was  shipped  on  the  American  steam- 
boats or  to  the  south  of  Harwich  not  being  a  difference  in  the  cir- 
cumstances; and  so  ascertain  the  amount  of  the  overcharge.  Dec-  » 
laration  in  answer  to  the  2d  and  3d  questions  in  Part  I.  that  the 
allowances  there  mentioned  are  not  breaches  of  the  Railways 
Clauses  Consolidation  Act  1845,  sec.  90,  as  the  circumstances 
stated  are  not  the  same.  Declaration  in  answer  to  the  questions 
asked  in  Part  II.,  that  the  group  i*ates  did  not  constitute  a  breach 
of  the  Railways  Clauses  Consolidation  Act  1845,  sec.  90 ;  and 
that  an  action  does  not  in  this  case  lie  for  breach  of  the  Railway 
and  Canal  Traffic  Act  1854,  sec.  2.  Ordered,  that  with  these 
declarations  the  case  be  remitted  to  the  arbitrator;  that  there  be  no 
costs  of  the  appeal  in  this  House  allowed  to  either  side,  and  that 
any  costs  paid  by  the  defendants  to  the  plaintiffs  under  the  order 
hereby  reversed  be  repaid.  Cause  remitted  to  the  Queen's  Bench 
Division. — Lords'  Journals,  17th  Dec,  1885. 

Solicitors  for  appellants,  Indermaur  dk  Brown  for  F.  W.  Fisher, 
Doncaster. 

Solicitors  for  respondents,  Omdiffes  cfe  Da/oenport  for  R.  lin- 
gard  Monk,  Manchester. 

What  amounts  to  Discrimination. — See  generally  Denver,  etc.,  R  Co. «. 
Atchison,  etc.,R.  Co.,  12  Am.  &  Eng.  R.  R  Cas.  1;  Atchison,  etc.,  R.Co.  v. 
Denver,  etc.,  R.  Co.,  16  lb.  57;  Manchester,  etc.,  R.  Co.  «.  Denaby  Main 
Colliery  Co.,  18  lb.  482;  Lotspeich  o.  Cent.  R  &  B.  Co.,  18  lb.  490;  Pazton 
«.  Illinois,  etc.,  R.  Co.,  6  lb.  691. 


Davis  et  al. 

V. 

Wabash,  St.  Louis  and  Pacific  R.  Oo» 

(Advance  C<ue,  Musowri,    June  21,  1886.) 

The  common  carrier  of  goods  for  hire  is  liable,  even  without  negligence 
on  his  part,  for  all  damages  except  those  resulting  from  the  act  of  God  or 
the  public  enemy.  ^ 

Upon  the  owner's  proof  of  delivery  to  the  carrier,  and  subsequent  loss,  the 
carrier  must  show  the  act  of  God  or  the  public  enemy;  and,  on  showing 
this,  the  burden  then  shifts  again  to  the  owner,  to  show,  if  he  can,  that  the 
act  in  question  might,  by  the  exercise  of  reasonable  care,  have  been  foreseen 
and  provided  against. 
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Appeal  from  St.  Louis  Court  of  Appeals. 

Action  to  recover  damages  for  injuries  to  plaintiffs'  dry-goods 
while  in  defendant's  care,  resulting  from  an  excessive  flood. 
Judgment  for  plaintiff,  and  appeal  therefrom  by  defendant. 

Noble  &  Orrick  for  respondents. 

Wells  H,  Blodgett  for  appellant. 

Rat,  J. — ^This  action  was  begun  by  plaintiffs  to  recover  dam- 
ages sustained  by  their  goods,  consisting  of  silks  and  other  valu- 
able dry-goods,  while  in  defendant's  possession  as  a  common  car- 
FACT8.  rier.     Upon  a  trial  in  the  circuit  court,  plaintiffs  had  a 

verdict  and  judgment  in  their  favor  for  $6184.29,  from  which 
defendant  appealed  to  the  St.  Louis  Court  of  Appeals,  where  the 
same  was  affirmed,  and  defendant  has  appealed  therefrom  to  this 
court. 

The  goods,  when  damaged,  were  in  course  of  transportation 
from  Kew  Tork  to  East  St.  Louis,  by  the  South  Shore  Line, 
which  it  appears  did  a ."  transportation  business"  over  several  con- 
nected railroads,  including  that  of  the  defendant.  The  merchan- 
dise arrived  at  Toledo  on'  the  eleventh  day  of  February,  1881,  and 
the  car,  being  in  a  crippled  condition,  wassent  to  thetransfer-honse, 
where  the  goods  were,  unloaded  and  placed  on  the  platform  at  2:30 
o'clock  P.M.  of  said  day,  at  which  time  the  defendant  gave  its  re- 
ceipt for  the  goods  to  the  connecting  road.  This  transfer-house, 
it  seems,  is  a  place  where  freight  going  in  both  directions — east 
and  west — is  exchanged  by  numerous  railroads  connecting  at 
Toledo ;  and,  as  also  appears,  freight  thus  passing  throngh  said 
exchange  depot  is,  in  the  usual  and  ordinary  course  of  business, 
subject  to  some  necessary  and  unavoidable  delay,  occasioned  by 
the  switching,  unloading,  and  transfer  of  the  same  from  one  rail- 
road to  another.  By  8  o'clock  p.m.  of  said  February  11,  1881, 
the  defendant  had  reloaded  the  goods  from  the  platform  of  the 
tranfer-house  into  one  of  its  cars,  preparatory  to  shipment  of  the 
same  to  East  St.  Louis,  which  car  containing  plaintiffs'  goods  was 
left,  with  other  cars,  standing  at  the  platform  waiting  to  be 
attached  to  defendant's  train  to  St.  Louis ;  which  it  seems  would, 
in  the  ordinarv  course  of  business,  leave  Toledo  about  10  or  11 
o'clock  that  uight,  or  would  be  switched  with  othei-s,  in  the  usual 
couree  of  business,  out  of  the  transfer-house  at  or  before  11  o'clock, 
at  which  hour  the  men  usually  quit  work  for  the  night.  The 
evidence  indicates  pretty  clearly,  we  think,  that,  in  handling  and 
taking  the  freight  in  its  turn  (which  was  the  duty  of  the  carrier  in 
the  premises,  in  the  absence  of  perishable  qualities  in  the  property, 
or  other  special  circumstances,  giving  it  preference),  the  car  in 
question  could  not  have  been  gotten  out.  in  the  usual  course  of 
business,  in  time  for  the  earlier  train  for  St.  Louis  that  night. 
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The  testimony  of  Rich  and  Stowe,  who  were  sworn  in  plaintiffs' 
behalf,  is,  we  think,  sabstantially  to  this  effect. 

About  midnight  on  said  February  11th  the  waters  from  a  flood 
in  the  Maumee  river  reached  the  railroad  tracks  at  the  transfer- 
honse,  and  soon  rose  high  enough  to  submerge  and  damage  plain- 
tiffs' dry-goods  while  in  said  car  at  the  platform  awaiting  shipment. 
The  evidence  offered  in  plaintiffs'  behalf,  as  well  as  that  for  defend- 
ant, shows  that  the  waters  in  which  said  goods  were  submerged,  as 
charged  in  the  petition,  were  the  waters  of  an  extraordinary  flood 
occurring  in  the  Maumee  river.  The  character  and  magnitude  of 
this  flood  is  not  called  in  question,  but,  on  the  contrary,  is  conceded 
to  have  been  unprecedented,  and  such  as  is  denominated  an  ^^  act 
of  God,"  properly  so  called.  There  is  further  evidence,  also, 
offered  by  p]ainti£te,  tending,  at  least  in  some  decree,  to  support 
the  allegation  in  the  petition  that  defendant  negligently  permitted 
the  goods  to  be  submerged.  The  evidence  for  plaintiffs  in  this  be- 
half is  not,  perhaps,  harmonious ;  indeed,  it  is,  we  think,  conflict- 
ing and  contradictory ;  but  it  is  suiiicient,  we  think,  to  meet  Ihc 
objection  urged  upon  us  with  great  earnestness,  that  there  is  no 
substantial  evidence  of  negligence  to  go  to  the  jury.  A  summary 
of  this  evidence,  prepared  by  the  Court  of  Appeals  with  special 
reference  to  this  objection,  will  be  found  in  the  opinion  of  that 
court.     13  Mo.  App.  449-454. 

The  evidence  we  deem  of  the  most  importance,  and  upon 
which,  as  the  same  is  now  preserved  in  the  record,  the  liability  of 
defendant,  if  any,  mainly  depends,  we  think,  is  that  tending  some- 
what to  show  that  defendant  was  informed  and  aware 
of  the  impending  and  approaching  flood  in  time  to  burdiw  of 
havfe  removed  the  goods  of  plaintiff  to  higher  ground 
or  place  of  safety ;  and  that  tending,  in  like  manner,  to  show  that 
it  omitted,  on  the  night  of  February  11th,  after  it  was  manifest 
that  there  would  be  an  unusnal  flood  and  danger  therefrom,  to  em- 
ploy the  force  and  means  employed  by  other  railroads  and  persons 
similarly  situated  at  the  time,  to  move  or  switch  the  car  containing 

{plaintiffs'  goods  to  the  higher  ground,  a  half  mile  west  of  the  trans- 
er-house,  where  they  would  have  been  safe  from  the  flood,  and 
which,  there  is  evidence  tending  to  show,  could  have  been  done  as 
late  as  11  o'clock  that  night.  It  is  not  necessary  to  set  out  the 
substance  of  the  testimony  in  defendant's  behalf  to  the  contrary. 
Reference  will  be  made  to  its  general  scope  in  the  further  progress 
of  this  opinion.  In  this  connection  we  may  say,  as  is  well  said  by 
that  court :  "  We  are  not  concerned  with  the  weight  of  evidence. 
If  there  is  substantial  evidence  of  negligence  on  the  part  of 
defendant  directly  contributing  to  the  injury,  it  is  quite  immaterial 
that  there  is  a  great  deal  of  testimony  to  the  effect  that  by  np  dili- 
gence could  defendant  have  foreseen  or  avoided  the  mischief." 
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Bat  while  this  is  so,  such  a  state  of  the  evidence  makes,  we  think, 
the  burden  of  proof  a  question  of  great  importance  in  the  case. 

The  second  instraction  given  at  plaintifis'  instance  is  as  follows : 
"  (2)  If  the  jurv  believe  that  plaintiffs'  goods  were  injured  while 
in  the  possession  of  defendant  as  a  common  carrier  for 
goi>-what  ^is  transportation,  it  is  incumbent  on  the  defendant  to  es- 
"*^^  "^  tablisn,  by  a  fair  preponderance  of  evidence,  that  the 
damage  or  loss  was  the  result,  immediately  and  proximately,  of  the 
*  act  of  God.'  Proof  by  plaintiffs  of  the  damage  and  loss  of  the 
goods  while  in  the  possession  of  defendant,  as  aforesaid,  makes  a 
primxifacie  case  of  negligence  or  misconduct  on  the  part  of  defend- 
ant, which  must  be  overcome  by  proof  that  the  injury  was  the  re- 
sult of  an  inevitable  accident,  or,  in  other  words,  an  act  of  God, 
and  not  its  own  negligence  or  misconduct.  If  the  preponderance 
of  all  the  evidence  does  not  establish  that  the  direct,  immediate, 
and  eflScient  cause  of  the  injury  was  an  inevitable  flood  or  inunda- 
tion, the  defendant  is  liable ;  and  although  the  cause  of  the  loss 
may  have  been  an  act  of  God,  such  as  a  great  flood  in  the  Maumee 
river,  yet,  if  the  defendant  unnecessarily  exposed  the  goods  of 
plaintiffs  to  such  peril  by  any  culpable  or  negligent  act  or  omission 
of  its  own,  it  is  not  excused." 

The  doctrine  this  instruction  announces  on  this  subject,  as  to 
the  burden  of  proof,  presents,  we  think,  a  serious  difficulty  in  the 
case,  and  its  propriety,  in  view  of  the  evidence,  and  in  connection 
with  other  instructions  given  in  the  cause,  is  the  question  we  now 
propose  to  discuss  briefly. 

It  is  familar  doctrine  that  the  law  imposes  upon  the  common 
carrier  the  obligation  of  safety  as  to  goods  while  in  his  possession, 
pwcsuMPnoNOF  and  unless  relieved  from  liability  by  the  act  of  God,  or 
the  public  enemy,  he  is  responsible  in  damages,  although 
there  may  be  no  actual  negligence  on  his  part.  When- 
ever the  loss  occurs  from  otlier  causes,  the  law  raises  a  presumption 
against  him  upon  grounds  of  public  policy.  If,  therefore,  plain- 
tiff shows  delivery  of  his  goods  to  the  carrier,  and  a  subsequent 
loss  thereof,  he  need  do  no  more.  This  is  a  sufficient  statement, 
ordinarily,  of  his  cause  of  action,  and  a  showing  to  that  effect  is 
sufficient  to  make  out  2k primorfdcie  case.  The  onus  probandi  is 
then  on  the  carrier  to  bring  the  case  within  one  or  tlie  other  of 
said  exemptions.  If,  in  establishing  his  said  defence,  facts  and 
circumstances  also  appear  tending  to  show  that  his  negligence  co- 
operated to  produce  the  damages,  he  must,  we  think,  bear  the  bur- 
den of  satisfying  the  jury  that  they  did  not  directly  contribute  to 
the  damage,  and  he  is  not  relieved  of  liability  unless  he  so  shows. 
In  other  words,  when  the  burden  is  cast  on  him  he  must  make  a 
case  in  which  no  negligence  of  his  own  appears  from  the  evidence. 
In  that  event,  he  is  excxi^d.  prima  faciei  unless  plaintiff  then 
shows,  or  it  appears  from  the  facts  in  the  case,  that  his  negligence 
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causes  or  co-operates  to  produce  the  damage  complained  of.  Whether 
or  not  tlie  burden  is  cast  upon  the  defendant  to  establish  one  or 
the  other  of  said  exemptions  which,  under  the  law,  relieves  him, 
may  depend,  we  think,  upon  the  state  of  plaintiflPs  evidence ;  "or," 
in  the  language  of  a  text-writer  of  acknowledged  authority,  "  on 
the  nature  of  the  case  the  plaintiff  makes  out."  See  Wliart.  Neg. 
§§  128,  129,  661. 

Where,  as  in  the  case  before  us,  the  act  of  God  appears  in  the 
testimony  in  plaintiffs'  behalf  as  a  cause  of  the  damage,  is  the  orn^, 
in  that  event,  on  the  defendant,  and  does  the  presumption  of  law 
thus  declared  in  the  instruction  then  exist?  May  the  plaintiff, 
under  this  state  of  facts,  ignore  such  exception  appearing  in  the 
evidence  in  his  behalf,  and  insist  on  this  legal  presumption,  while 
proving,  at  the  same  time,  the  existence  in  the  case  of  one  of  the 
exemptions  which  releases  the  defendant  ?  The  right  of  recovery, 
must,  in  this  event,  depend,  we  think,  upon  the  alternatives  pre- 
sented by  the  evidence ;  or,  in  other  words,  upon  the  facts  and 
circumstances,  and  inferences  of  fact,  properly  deducible  from  the 
evidence  itself.  This  presumption  of  law  does  not,  in  this  event, 
coexist  with  proof  by  plaintiff  of  said  exceptions  which,  under  the 
law,  excuse  the  defendant.  This  state  of  the  case,  which  we  have 
been  considering  upon  plaintiffs'  evidence,  was  not  changed,  we 
think,  at  tlie  close  of  all  the  evidence,  so  far,  at  least,  as  the  ques- 
tion we  are  considering  is  involved.  That  for  the  defendant  only 
confirmed  the  remarkable  character  of  the  flood  in  question,  and 
tended  to  show  that  defendant  could  not  have  foreseen  the  danger 
or  avoided  the  damage  to  the  goods  by  the  exercise  of  reasonable 
and  practicable  diligence  ;  while  that  for  plaintiffs,  in  rebuttal,  was 
as  to  this  conflicting,  except  as  to  the  character  of  the  flood  in  said 
river. 

It  may  be  well  to  observe  in  this  connection  that,  under  the 
ruling  oi  this  court  in  the  case  of  Ellet  v.  Eailroad  Co.,  authoritim 
76  Mo.  518,  this  defence  is  available  to  the  defendant  «^-«'^- 
under  the  general  issue,  and  need  not  be  especially  and  affirm- 
atively set  up.  Bnt  it  is  said  that,  upon  authority,  the  rule  is 
otherwise,  and  that  the  contrary  has  been  declared  in  several  cases 
in  this  State.     We  will  examine  these  cases  briefly. 

In  the  case  of  Wolf  v.  Express  Co.,  43  Mo.  423,  the  wine,  which 
was  the  subject  of  the  controversy,  arrived  at  East  St.  Louis  the 
thirtyrfirst  of  December,  and  was  taken  in  severe  weather  from  the 
cars,  and  stored  and  exposed  on  a  platform  for  a  number  of  days, 
and  thereby  became  frozen  and  damaged.  The  jury  were  told 
that  the  burden  of  proving  that  the  injury  complained  of  was 
caused  by  the  act  of  God  rested  upon  the  defendant  in  the  first 
instance ;  and  then  they  were  further  told  that,  if  the  defendant 
permitted  said  wine  to  lay  carelessly  exposed,  and  become  damaged 
thereby,  they  would  find  for  plaintiff.     The  instructions  were 
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approved,  and  they  are,  we  think,  correct  in  that  sort  of  a  case. 
W  agner,  J.,  speaking  for  this  court,  says :  "  After  the  damages  to 
the  goods  have  been  established,  the  burden  lies  upon  the  carrier 
to  show  they  were  occasioned  by  the  act  or  peril  which  the  law 
recognizes  as  constituting  an  exemption,  and  then  it  is  still  com- 
petent for  the  owner  to  show  that  the  injury  might  have  been 
avoided  by  reasonable  skill  and  attention." 

Again,  in  the  case  of  Read  v.  Railroad  Co.,  60  Mo.  206,  the 
samQ  judge  says,  for  the  court,  that,  "  when  the  loss  of  the  goods 
is  establislied,  the  burden  of  the  proof  devolves  upon  the  carrier  to 
show  that  it  was  occasioned  by  some  act  which  is  recognized  as  an 
exception.  This  shown,  it  is  prima  J^cude  an  exoneration,  and  he 
is  not  required  to  go  further,  and  prove  affirmatively  he  was  guilty 
of  no  negligence.  The  proof  ox  such  negligence,  if  asserted  to 
exist,  rests  on  the  other  party."    Page  206. 

The  remaining  case  cited  by  plaintifiEs  in  this  behalf  is  that  of 
Pruitt  V.  Railroad  Co.,  62  Mo.  529.  In  that  case  two  certain  lots 
of  hogs,  the  subject  of  the  action,  were  delivered  to  the  carrier  for 
shipment.  There  was  a  very  unreasonable  delay  of  a  month  or 
more  in  shipping  the  hogs,  and  the  snowstorm  and  cold  weather 
occurred  in  which  the  hogs  were  frozen  to  death  or  damaged. 
The  case  comments  on  the  difference  between  the  rulings  of  the 
New  York  courts  and  these  of  Massachusetts  and  other  courts 
upon  the  subject  of  proximate  and  remote  damages,  or  damages 
which  the  negligence  of  the  carrier  concurs  with  the  act  of  God  to 
produce ;  and  the  court  say  it  is  well  to  observe  that  the  latest 
decisions  of  this  court  (referring  to  Wolf  v.  Express  Co.  and  Read 
V.  Railroad)  incline  to -the  position  of  the  New  York  courts,  wliich 
hold  that,  where  the  negligence  of  the  carrier  concurs  in  and  con- 
tributes to  the  injury,  the  defendant  is  not  exempt  from  liability 
on  the  ground  that  the  immediate  damage  is  occasioned  by  the  act 
of  God,  or  inevitable  accident ;  but  there  is  no  discussion  as  to  the 
burden  of  proof  in  the  case. 

In  Railroad  Co.  v.  Reeves,  10  Wall.  189,  190,  Miller,  J.,  speak- 
ing for  the  Supreme  Court  of  the  United  States,  says :  "  One  of 
the  instances  always  mentioned  by  the  elementary  writers  of  loss 
by  the  act  of  God  is  the  case  of  loss  by  flood  and  storm.  Now, 
when  it  is  shown  that  the  damage  resulted  from  this  cause  iin- 
mediately,  he  is  excused.  What  is  to  make  him  liable  after  this? 
No  question  of  his  negligence  arises  unless  it  is  made  by  the  other 
party.  It  is  not  necessary  for  him  to  prove  that  the  cause  was 
such  as  released  him,  and  then  to  prove  affirmatively  that  he  did 
not  contribute  to  it.  If,  after  he  has  excused  himself  by  showing 
the  presence  of  the  overpowering  cause,  it  is  chargea  that  his 
negligence  contributed  to  the  loss,  the  proof  of  this  must  come 
from  those  who  assert  or  rely  on  it." 

Upon  the  question  before  us  the  case  of  Railroad  Co.  v.  Reeves 
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is  cited  in  support  of  the  text  in  the  case  of  Bead  v.  Bailroad  Co., 
60  Mo.  206,  and  the  language  of  Wagner,  J.,  in  the  Read  Case, 
and  in  that  of  Wolf  v.  Express  Co.  is  almost  identical  with  that 
employed  by  Judge  Miller  in  Railroad  Co.  v.  Reeves.  The  Court 
of  Appeals  in  its  opinion  in  this  case  uses  the  following  language 
upon  tliis  subject :  "  It  is  true  that  when  the  evidence  for  plaintiff 
shows  damage,  and  at  the  same  time  vis  TnaQOVy  sufficient  in  itself 
to  account  for  the  damage,  there  is  no  presumption  that  the  negli- 
gence of  the  carrier,  rather  than  the  vis  majo7\  was  the  sufficient 
cause  of  the  damage.  The  general  rule  laid  down  in  instruction 
No.  2  mi^ht  perhaps,  by  amplification,  have  been  made  more  fully 
and  exactly  applicable  to  the  case  presented  by  the  evidence.  But 
the  whole  instruction,  taken  togetner,  was  not,  we  think,  mislead- 

In  this  view  we  are  unable,  upon  the  ground  indicated,  to  con- 
cur. We  think  it  erroneous,  under  the  authorities  of  this  court 
which  we  have  cited,  and  that  it  is  contradictory  and  irreconcilable 
with  the  sixth  instruction  given  at  defendants'  instance,  which  is 
as  follows :  The  court  further  instructs  the  jury  that  if  iKgrRuonoiw 
the  evidence  shows  that  the  injury  to  plaintiff's  goods  "^  "'^^• 
was  caused  by  a  sudden,  violent,  and  extraordinary  flood,  at  the 
city  of  Toledo,  while  the  goods  of  plaintiff  were  in  the  cars  in  the 
transfer-house,  at  Toledo,  the  verdict  of  the  jury  must  be  for  the 
defendant,  unless  the  plaintiffs  have  shown  that  the  defendant  was 
guilty  of  some  specific  negligence  with  reference  to  the  goods 
which  actively  co-operated  with  the  act  of  God  to  produce  the  in- 
jurv."  This  correct  instruction  for  defendant  was  neutralized  and 
lost  to  it  by  the  misleading  and  contradictoiy  instruction  No.  2, 
supra^  given  for  the  plain  tins. 

It  will  be  observed  that  it  was  not  only  charged  in  the  petition 
that  defendant  negligently  permitted  the  goods  of  plaintins  to  be 
submerged,  but  it  was  also  charged  that  defendant  negligently 

Eermitted  the  goods  of  plaintiffs  to  remain  in  bulk,  wet,  after  they 
ad  been  submerged.  If  this  was  so,  it  was  a  breach  of  duty  for 
which  defendant  would  be  liable  for  anv  aggravation  of  damages 
80  occasioned.  It  was  the  duty  of  defenaanf  to  preserve  the  prop- 
erty, and  limit  the  damages,  as  far  as  it  could,  by  the  exercise  of 
all  reasonable  and  practicable  diligence. 

The  fourth  instruction  given  for  plaintiffs  submits  this  question 
to  the  jury  in  an  instruction  which  we  think  is  unexceptionable  in 
form  and  phraseology;  but  we  are  not  satisfied  thai  there  was  any 
sufficient  evidence  in  the  case  authorizing  it.  In  this  behalf  the 
Court  of  Appeals  says :  "  There  was  evidence  that  the  car  could 
have  been  opened  on  February  13th,  but  I  do  not  find  any  evi- 
dence tending  to  show  that  the  goods  would  have  been  benefited 
by  opening  ^e  car  then,  or  that  further  damage  would  have 
been  thereby  prevented,  or  how  far  the  goods  were  injured 
26  A.  &  E.  R.  Cas.— 31 
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by  not  opening  the  car  as  soon  as  it  was  accessible."  If  the 
evidence  was  thlis  deficient  in  these  respects — and,  from  our 
examination,  we  think  it  is — the  instruction  should  not  have  been 
given.  James  H.  Bich,  wlio  was  an  agent  of  defendant  at  Toledo^ 
but  testifying  in  plaintiffs'  behalf,  says :  "  The  floor  of  the  trans- 
f er-  house  was  covered  with  water  for  over  two  days.  We  couldn't 
liave  gotten  into  the  transfer-ho^se  for  four  days  after  the  flood  ; 
then  found  the  floor  Covered  with  mud  and  water.  It  would  have 
been  impossible  for  us  to  handle  goods  on  the  platform  without 
injuring  them."  To  a  like  effect  is  the  testimony  of  Doan  Blinn, 
testifying  for  defendant  in  this  behalf.  The  evidence  shows  that 
defendant  put  its  force  to  work  removing  the  ice  and  other  ob- 
structions, and  gained  access  to  the  transfer-house  by  the  seven- 
teenth of  February,  whereas  other  railroads  similarly  situated  did 
not  reach  their  warehouses  for  several  days  thereafter ;  and  further 
shows  that  it  then  forwarded  the  goods  to  St.  Louis,  where  they 
arrived  February  23d.  The  evidence  does  not  sIiqw  that  this  was 
not  as  prudent  and  reasonable  a  course  as  the  defendant  could 
have  adopted  under  tiie  circumstances,  or  that  the  d^-mages  to  the 
goods  were  increased  any  by  this  course  of  defendant.  The  in- 
struction being  without  evidence  sufficient  to  justify  a  finding 
upon  this  issue,  was,  for  that  reason,  we  think,  improperly  given. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the 
Court  of  Appeals,  as  well  as  that  of  the  Circuit  Court,  should  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in  con- 
formity herewith;  and  it  is  so  ordered. 

All  concur. 

Carrier  not  Liable  for  Loss  of  Goods  occasioned  by  Act  of  Qodt — See 
Texas,  etc.,  B.  Co.  v.  Scott,  16  Am.  &  Eng.  R.  R.  Cas.  Ill  ;  S.  &  N.  Ala. 
R.  Co.  e.  Wood,  9  lb.  419. 

Express  Company  not  Liable  for  Loss  resulting  from  Act  of  Qod,  etc. — 
Provision  for  thirty  Days'  Notice  construed. — The  Southern  Express  Co. 
received  for  carriage  a  package  of  money,  for  which  it  gave  a  receipt  in 
which  was  the  following  stipulation :  ''This  company  is  not  liable  in  any 
manner,  or  to  any  extent,  for  any  loss,  damage,  or  detention  of  such  pack- 
age or  of  its  contents,  or  of  any  portion  thereof,  occasioned  by  the  acts  of 
God,  the  public  enemy,  mobs,  riots,  and  other  casualties  mentioned,  unless 
specially  insured  by  this  company,  and  so  specified  in  this  receipt.  In  no 
event  is  this  company  to  be  liable  for  a  greater  sum  than  that  above  men- 
tioned, nor  shall  it  be  liable  for  any  such  loss  unless  the  claim  therefor  shall 
be  made  in  writing  at  this  office  within  thirty  days  from  this  date.'^  A  loss 
of  $200  occurred  and  suit  was  brought  to  collect  this  deficit.  No  notice  of 
the  loss  was  given  to  the  company  until  six  or  seven  months  after  the  date 
of  the  receipt. 

The  court  charged  the  jury  that  the  stipulation  in  the  receipt  for  thirty 
days*  notice  of  the  loss  need  not  be  considered  by  them,  because  that  stipu- 
lation applied  only  to  the  case  of  a  loss  by  the  act  of  God,  or  of  a  mob,  or 
the  other  specified  causes  of  exception  for  which  defendant  was  not  to  be 
liable  unless  it  was  so  specified  in  the  contract.  This  was  held  erroneous; 
that  ^  the  words  ''such  loss"  hare  reference  to  the  loss  of  the  package  of 
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money,  and  not  to  the  means  by  which  the  loss  was  occasioned.  The  court* 
say:  **  We  think  the  obvious  construction  of  the  contract  is  that  the  company 
is  not  to  be  liable  for  loss,  damage,  etc.,  by  the  act  of  God,  by  mobs,  riots,  • 
etc.,  unless  it  expressly  undertakes  to  be  so  liable  in  the  receipt,  and  no* 
such  undertaking  was  entered  into  in  this  case ;  and,  further,  that  for  loss,* 
damage,  or  detention  by  means  other  than  those  specially  mentioned  as  exon*- 
erating  the  company  from  liability,  the  company  is  entitled  to  thirty  days"^ 
notice  from  the  date  of  contract,  of  such  loss,  by  the  express  terms  of  said 
contract."    Southern  Ex.  Co.  «.  Glenf,  1  8.  W.  Repr.  102. 


Habbis 

V. 

Grand  Trunk  R.  Co. 

{Ad/Mfnee  Com,  Rkods  Idand.    Aufftuty  1886.) 

A  contract  of  shipment  which  acknowledges  the  receipt  of  the  goods  in 
good  order,  to  be  sent  by  the  company  subject  to  the  terms  and  conditions 
stated  in  and  on  the  back  of  the  bill  of  lading,— one  of  which  is  to  the 
effect  that  where  goods  are  addressed  to  consignees  at  points  beyond 
places  at  which  the  company  has  stations,  the  delivery  of  the  goods  by  the 
company  will  be  considered  complete,  and  all  responsibility  of  the  company 
shall  cease,  when  the  other  carrier  shall  have  received  notice  that  the  com 
pany  is  prepared  to  deliver  to  such  carrier  said  goods  for  further  conveyance, 
— is  not  a  contract  to  deliver  at  a  point  beyond  its  line,  but  only  to  carry  to 
the  terminus  of  its  road,  and  to  there  forward  the  goods  over  other  roads. 

On  plaintiff's  petition  for  a  new  trial.     Denied. 
Afnasa  M,  Eaton  for  plaintiff. 
Edwin  Metcalf  for  defendant. 

Per  Curiam. — This  is  an  action  for  the  non-delivery  of  pease 
bought  by  the  plaintiff  in  Canada  and  shipped  to  him  in  provi- 
dence over  the  railway  of  the  defendant  corporation.  facts. 
The  only  evidence  of  shipment  produced  by  the  plaintiff  is  the 
bill  of  lading,  signed  by  the  agent  of  the  defendant  corporation, 
which  acknowleages  the  receipt  of  the  pease  in  good  order,  to  be 
sent  by  the  company  subject  to  the  terms  and  conditions  stated  in 
and  on  the  back  of  the  bill  of  lading.  Among  the  conditions  on 
the  back  of  the  bill  of  lading  is  one  to  the  effect  that  where  goods 
are  addressed  to  consignees  at  points  beyond  places  at  whicn  the 
company  has  stations,  the  delivery  of  the  goods  by  Ihe  company 
will  be  considered  complete,  and  all  responsibility  of  the  company 
shall  cease,  when  the  other  carriers  shall  have  received  notice  that 
the  company  is  prepared  to  deliver  to  such  carrier  said  goods  for 
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further  conveyance.  The  contract  shown  by  this  bill  of  lading  is 
not  a  contract  to  deliver  at  Providence,  but  only  a  contract  to  carry 
to  the  terminus  of  the  defendant's  road  and  tliere  forward  the 
ffoods  over  the  otlier  roads.  Therefore  it  does  not  support  the 
declaration. 

In  order  to  maintain  the  action  it  was  necessary  for  the  plaintifi 
to  show  some  other  contract  different  from  tnat  evi- 
cAHEWRr-BiLL  dcuccd  by  the  bill  of  lading.  The  only  evidence  of- 
'  "*  •  fered  of  any  other  contract  was  a  letter  from  an  agent 
of  the  defendant  Corporation  to  the  plaintiff,  dated  February  27, 
1884,  about  two  months  prior  to  the  shipment  of  the  pease  in 
question,  in  which  the  writer  said :  "  I  have  been  notified  of  the 
arrangement  for  quoting  Boston  rates  to  Providence,  Rhode  Island, 
via  Northern  N.  H.  &  W.  &.  N.  E.  Es.  and  have  so  advised  Mr. 
Lockhart.  We  can  now  take  pease  in  car-load  lots,  Newcastle  to 
Providence,  Khode  Island,  by  the  above-named  routes,  at  25c.  per 
100  lbs." 

In  Knight  v.  Prov.  &  Wor.  E.  Co.,  13  E.  I.  574 ;  s.  c.,-  9  Am. 
&  Eng.  E.  E.  Cas.  90,  this  court  recognized  as  the  rule  of  law 
that  when  a  carrier  receives  goods  marked  to  a  place  beyond  the 
terminus  of  his  own  line,  without  more,  or  without  any  further  or 
special  contract,  he  is  only  liable  to  carry  safely  to  the  end  of  his 
own  route  and  deliver  to  the  next  cari'ier  on  the  usual  route.  In 
view  of  this  rule,  and  in  the  absence  of  testimony  to  the  contrary, 
we  think  that  the  letter  referred  to  is  not  to  be  considered  as  an 
offer  to  carry  the  pease  from  Newcastle  to  Providence,  but  only 
to  take  tliem,  and  that,  by  its  terms,  it  cannot  be  construed  to  mean 
more  than  an  offer  by  the  defendant  to  take  them  for  carriage  to 
the  end  of  its  own  route  and  then  deliver  them  to  the  next  carrier, 
on  the  route  named,  to  be  forwarded  by  such  carrier. 

The  plaintiff  did  not  testify  that  the  bill  of  lading  was  any  sur- 
prise to  him,  nor  did  he  produce  his  agent,  who  shipped  the  pease, 
to  testify  that  he  did  not  know  perfectly  well  the  terms  of  the  bill 
of  lading  when  he  shipped  them  under  it. 

In  Pereira  v.  Central  Pac.  E.  Co.,  18  Am.  &  Eng.  E.  E.  Cas. 
565,  and  Ogdensburg,  etc.,  E.  Co.  v.  Pratt,  22  Wall.  123,  cited  by 
the  plaintiff  to  show  that  he  was  not  bound  by  the  terms  of  the 
bill  of  lading,  there  was  evidence  from  which  the  jury  were  war- 
ranted in  finding  that  there  was  another  contract,  under  which 
the  consignor  supposed  he  was  sending  the  goods. 

In  Chicago  &  N.  W.  E.  Co.  v.  Montfort,  60  111.  175,  there 
was  no  such  evidence,  but  in  Illinois  the  law  is,  that  where  goods 
are  delivered  to  a  carrier  for  carriage  to  a  place  beyond  the  ter- 
minus of  its  road,  the  company  receiving  them  is  bound  to  carry 
them  to  the  place  of  their  destination  unless  it  expressly  limits  its 
liability  to  its  own  road. 

The  plaintiff  makes  the  point  that  this  is  a  Canada  contract  and 
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governed  by  the  English  law.  The  question  what  is  the  law  of  a 
foreign  State  is  a  question  of  fact,  and  no  testimony  was  submitted 
to  show  what  is  the  law  of  Canada  in  this  respect. 

Contract  of  Company  taking  Qoods  for  Shipment  to  Point  beyond  its  own 
Line. — See  Hewitt  v.  Chicaffo,  etc.,  R.  Co.,  18  Am.  &  Eng.  K.  K.  Cas.  668. 

Liability  for  Lots  of  Qoods  tlirough  Negiigence  of  Connecting  Carrier. — 
A  railroad  company  received  goods  for  transportation  beyond  the  terminus  of 
its  line.  A  bill  of  lading  was  given  for  the  goods  which  guaranteed  the 
transportation  and  delivery  of  the  goods  to  the  terminus  of  the  line  or  (if 
they  were  to  be  forwarded  l>eyond  this  point)  to  any  company  receiving  or 
which  may  receive  freight  from  said  company.  This  was  all  the  testimony 
bearing  upon  the  question  whether  defendant  had  received  the  goods  under 
contract  to  transport  them  to  the  terminus  of  its  own  line  or  to  a  point  l>e- 
yond  that  terminus. 

Held,  that  a  railroad  company  that  receives  goods  for  transportation  beyond 
the  terminus  of  its  line  cannot,  by  contract,  avoid  its  statutory  liability  for 
the  loss  of  the  goods  through  negligence  of  the  connecting  carrier. 

A  shipper  cannot  recover  of  the  receiving  carrier  for  a  loss  occurring  be- 
yond the  terminus  of  its  line,  without  proving  both  a  loss  and  a  contract  by 
the  defendant  to  transport  the  goods  beyond  such  terminus,  where  it  proves 
that  it  delivered  the  goods  in  good  order  to  the  connecting  carrier.  Orr  e. 
Chicago  A  Alton  R.  Co.  (Mo.  St.  Louis  Ct.  Appeals,  March,  1886). 


.  V 


MoDadb 

V. 

Washingtok  and  Geoboetowk  E.  Ck). 

(Advance  Coie,  Diitriet  of  Cokmbia,    June  28,  1886.) 

Circumstances  under  which  an  employee  engaged  in  the  working  of  defec- 
tive or  dangerous  machinery  cannot  recover  damages  from  the  employer  for 
injuries  received,  stated  by  the  court  l>elow  in  its  instructions  to  the  jury  and 
afinrmed  on  appeal. 

An  employee  charged  with  the  duty  of  working  machinery  with  another 
employee  is  not  a  co-employee  in  such  a  sense  as  to  relieve  the  employer  from 
responsibility  for  an  injury  to  one  of  them  which  happens  through  the  defect 
of  the  machinery,  although  that  defect  may  have  been  brought  about  by  the 
negligence  of  the  other  employee. 

The  court  cannot  take  a  case  from  the  jury  where  there  is  any  evidence  in- 
volving issues  of  fact.  Thus,  in  an  action  by  an  employee  for  injuries  re- 
ceived by  reason  of  defective  and  dangerous  machinery  which  he  has  been 
employed  to  work,  the  questions  of  the  sufficiency  of  the  machinery,  his 
ignorance  of  its  dangerous  character  and  the  failure  of  the  employer  to  inform 
him  of  the  fact  are  all  matters  peculiarly  within  the  province  of  the  jury.  It 
is  not  error  to  refuse  a  prayer  for  an  instruction,  proper  in  itself  to  be  given 
the  jury,  if  the  substance  of  the  prayer  has  been  granted  in  other  instruc- 
tions. 

It  is  the  duty  of  the  employer  to  apprise  the  employee  of  any  defects  in 
machinery  which  are  beyond  the  reach  of  the  observation  of  the  latter. 
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The  fact  that  the  plaintiff  worked  habitually  with  the  machinery  ix^qaes- 
tion  for  a  period  of  ten  or  fifteen  months  is  competent  eyidence  from  which 
the  jury  may  infer  that  plaintiff  was  fully  acquainted  with  its  dangerous 
character,  but  it  is  not  conclusive  evidence ;  the  jury  are  to  determine  its 
weight  in  fixing  the  extent  of  plaintiff^s  knowledge,  and  how  far  it  is  quali- 
fied by  the  other  circumstances  of  the  case. 

So,  whether  or  not  certain  facts  of  the  case  constitute  a  sufficient  warning 
of  danger  must  be  left  to  the  jury. 

Where  an  employee,  sufficiently  apprised  of  the  danger,  rashly  undertakes 
an  act  in  connection  with  the  manipulation  of  machinery  at  which  he  is  em- 
ployed, his  employer  is  relieved  from  responsibility  for  any  injury  which  re- 
sults. 

On  defendant's  motion  for  new  trial,  on  a  bill  of  exceptions  and 
case,  in  an  action  for  damages  for  personal  injuries  to  an  employee, 
caused  by  negligence.     Denied. 

This  was  an  action  on  the  case,  to  recover  damages  for  the  loss 
of  plaintiff's  arm,  by  reason  of  the  alleged  negligence  of  the  de- 
fendant in  not  providing  proper  machinery.  The  defendant  owned 
and  operated  a  machine  and  car  shop  for  manufacturing  and  repair* 
ing  the  cars  used  by  it.  The  work  was  carried  on  in  a  two-story 
building  divided  into  a  number  of  compartments,  one  of  which 
was  used  as  a  blacksmith  shop. 

The  machinery  used  in  the  building  was  propelled  by  an  engine 
located  in  a  room  adjoining  the  blacksmith  shop,  there  being  a 

Partition  wall  between  the  two  rooms,  through  which  was  a  door, 
'he  main  shaft,  from  which  motion  and  power  by  means  of  belts 
were  communicated  to  the  various  machines  in  the  building,  was 
located  in  the  engine-room.  Plaintiff  was  employed  by  the  de- 
fendant as  a  blacksmith,  and  worked  in  the  blacksmith  shop, 
the  forges  of  which  were  connected  with  a  revolving  fan  near  tlie 

?;round.  which  created  the  blasts  of  air  necessary  to  keep  up  the 
orge  nres.  This  fan  was  propelled  by  means  of  a  belt  connected 
by  pulleys  with  the  main  shaft  in  the  engine-room.  When  the 
fire  was  not  needed  for  the  forges,  and  the  machinery  in  other 
portions  of  the  building  was  to  oe  used,  this  belt  was  thrown  off, 
to  be  afterwards  put  on  when  needed. 

For  nearly  eigliteen  months  the  plaintiff  had  been  in  the  habit 
of  putting  on  and  putting  off  this  belt,  on  an  avera^  of  once  a  week. 
When  the  belt  was  to  be  put  on  he  mounted  a  ladder  about  twelve 
feet  long  which  rested  near  the  belt  and  pulley,  and  adjusted  the 
belt  while  the  pulley  was  revolving,  the  motion  of  the  pulley  help- 
ing the  effort  to  put  the  belt  on,  it  being  exceedingly  difiicnlt  to  do 
80  while  the  pulley  was  at  a  "  standstill," 

On  the  moiTiing  of  the  accident,  plaintiff  found  the  belt  off  and 
the  machinery  in  motion  ;  he  ascended  the  ladder  and  tried  to  put 
it  on,  but  it  jumped  off  the  pulley.  He  then  descended  and  going 
into  the  engine-room  told  the  engineer,  Kline^  that  there  was  some- 
thing wrong  with  the  belt. 
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Kline  then  attempted  to  pat  the  belt  on,  bnt  failed  also,  the  belt 
lamping  off  in  the  same  way.  He  then  desisted  attempting  to  pat 
It  on  and  said  to  plaintiff :  "  Hold  up  nntil  I  shut  down,"  at  the 
same  time  running  into  the  engine-room  to  the  engine,  a  distance 
of  about  twenty-five  feet,  to  shut  off  the  steam.  Plaintiff  after 
waiting  from  half  a  minute  to  a  minute  for  the  machinery  to  be 
"  slowed  up,"  and  after  it  had  slacked  somewhat,  again  attempted 
to  put  the  belt  on  ;  he  had  scarcely  done  so  when  the  belt  was  again 
thrown  off,  this  time  toward  and  against  the  plaintiff,  catching  upon 
a  projecting  screw  which  fastened  the  pulley  to  the  shaft ;  the  belt 
wound  around  the  shaft,  binding  plaintiff^s  arm  down  to  it,  and  so 
breaking  and  crushing  it  as  to  render  immediate  amputation  neces- 
sary. 

An  examination  into  the  cause  of  the  belt  slipping  off  showed 
that  it  had  been  repaired  the  previous  Friday  or  Saturday,  and  had 
been  rendered  a  little  too  tight  for  the  pulley.  The  plaintiff  there- 
upon brought  this  action  to  recover  damages  for  the  injury,  alleg- 
ing in  his  declaration  his  cause  of  action  as  follows : 

"  Plaintiff  sues,  etc.,  for  that  the  defendant  is  a  corporation  and 
owns  and  operates  a  horse  railway  in  the  city  of  Wasnington  and 
District  of  Columbia,  and  certain  machinery  for  the  construction 
and  repairs  of  the  tracks,  cai-s,  and  other  appliances  and  implements 
used  in  connection  therewith ;  and  heretofore,  to  wit,  on  the  6th 
day  of  February,  1883,  the  plaintiff  was  in  the  employ  of  the  de- 
fendant as  a  blacksmith,  and  was  req^uired  by  the  defendant  from 
time  to  time  to  put  and  place  a  certam  belt  upon  a  pulley  attached 
to  a  counter-shajt  when  the  same  was  in  motion,  to  communicate 
power  and  motion  from  the  machinery  in  the  machine  shop  of  the 
said  defendant,  to  the  fan  and  drill  press  used  bv  plaintiff  in  de- 
fendant's blacksmith  shop ;  and  that  the  said  machinery  and  appli- 
ances were  defective  and  dangerous,  in  that  there  was  no  loose 
pulley  and  lever,  or  shifter  to  use  for  the  purpose  of  putting  said 
oelt  on  and  removing  it  from  said  first-named  pulley ;  tnat  plaintiff 
had  no  notice  or  knowledge,  being  unused  to  and  unskilled  in  the 
said  machinery  and  appliances,  and  the  use  thereof ;  that  the  same 
were  defective  and  dangerous  to  use,  but  the  said  defendant,  its. 
servants  and  agents,  did  know  the  same,  but  failed  to  notify  plain- 
tiff thereof ;  and  on  the  said  5th  day  of  February,  1883,  the  said 
plaintiff  while  ignorant  of  said  defect  and  danger  as  aforesaid  was, 
at  the  defendant's  i^equest,  engaged  in  the  act  of  putting  said  belt 
on  said  first-named  pulley,  and  by  reason  of  said  defect,  and  the 
dangerous  condition  of  said  machinery  and  appliances,  and  without 
any  fault  or  negligence  on  his  part,  he  was  caught  in  or  struck  by 
said  belt  with  great  force,  and  his  left  arm  severed  from  his  body 
thereby,  by  means  of  which  he  was,  etc." 

Three  other  counts  laid  the  action  in  different  ways,  but  sub- 
stantially as  above. 
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On  the  trial,  after  offering  testimony  tending  to  establish  the 
foregoing  facts,  the  testimony  of  skilled  machinists  was  offered 
going  to  show  that-  it  was  dangerous  for  any  person,  and  especially 
one  not  experienced,  to  put  belts  upon  moving  pulleys  by  hana^ 
and  that  doing  so  should  oe  avoided  as  much  as  possible;  that  there 
has  been  in  common  and  general  use  for  twenty-five  or  thirty  years 
a  contrivance  known  as  a  loose  pulley  running  on  the  counter-shaft 
by  the  side  of  the  fixed  pulley,  and  when  it  is  desired  to  stop  any 
particular  machine  while  the  main  shaft  is  in  motion,  it  is  done  by 
shifting  the  belt  from  the  fast  to  the  loose  pulley  by  means  of  a 
shifter  or  lever  fixed  on  a  pivot  to  the  ceiling  above,  whidi  is  easily 
worked  by  hand  in  shifting  the  belt  from  one  pulley  to  the  other^ 
without  touching  the  belt  with  the  hand,  and  in  this  way  any 
machine  may  be  started  and  stopped  at  pleasure,  and  without  any 
danger  whatever  to  the  person  operating  the  lever;  that  such  a 
contrivance  is  very  simple  and  cheap,  and  that  the  defendant  used 
it  in  other  parts  of  the  shop,  but  did  not  have  any  in  the  blacksmith 
shop ;  that  the  loose  pulley  and  lever  are  used  in  all  well-planned 
and  well-regulated  shops ;  that  the  plaintiff,  being  entirely  unused 
to  machinery,  did  not  know  that  there  was  such  a  contrivance  and 
had  never  seen  or  heai*d  of  one  until  after  his  injury,  and  did  not 
know  that  there  was  any  other  way  to  remove  the  belt  from  or  to 
replace  it  on  the  fixed  pulley  than  to  do  it  by  hand ;  or  had  the 
officers  and  agents  of  defendant,  nor  any  one  in  or  about  the  shops, 
informed  the  plaintiff  either  that  there  was  any  such  contrivance 
for  shifting  tne  belt,  or  that  there  was  danger  in  doing  it  by 
hand. 

Evidence  was  also  offered  tending  to  show  that  the  foreman  of 
the  shop,  and  under  whose  directions  all  operations  there  were  car* 
ried  on  and  who  had  chare:e  of  the  machinery,  was  not  a  skilled 
machinist,  nor  at  all  acquainted  with  it,  but  was  only  a  carpenter 
and  had  never  been  otherwise  employed,  and  was  incompetent  to 
have  charge  of  machinery  and  persons  operating  it.  The  plaintiff 
thereupon  rested  his  case;  whereupon  the  deiendant  moved  the 
court  to  instruct  the  jury  to  find  a  verdict  for  the  defendant ;  but 
the  court  overruled  the  motion,  upon  the  ground  that  there  was 
evidence  tending  to  prove  that  the  process  of  putting  on  the  belt 
by  hand  was  dangerous,  and  that  the  defendant  had  failed  to  ap- 
prise  the  plaintiff  of  such  danger. 

After  an  exception  taken  to  this  ruling,  the  defendant  offered 
evidence  tending  to  support  its  theory  of  non-responsibility,  and  at 
the  close  of  the  evidence  on  both  sides  again  requested  the  court 
to  take  the  case  from  the  jury,  which  motion  was  likewise  over- 
ruled. The  case  being  then  ready  for  the  jury,  the  defendant  sub- 
mitted and  the  court  granted  a'number  of  prayers  for  the  instruc- 
tion of  the  jury,  the  first  three  of  which,  and  one  (the  fourth) 
given  by  the  court  on  its  own  motion,  were  as  follows : 
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1.  "If  the  jnry  shall  be  Batisfied  from  the  evidence  that  the 
plaintifi  himself  so  far  contributed  to  the  accident,  by  his  own 
negligence  or  want  of  ordinaiy  care  and  caution,  that,  but  for  such 
negligence  or  want  of  ordinary  care  and  caution  on  his  part  the 
accident  would  not  have  happened,  the  plaintiff  cannot  recover  and 
the  verdict  must  be  for  the  defendant." 

2.  ^^  If  the  jury  shall  be  satisfied  from  the  evidence  that  the 
foreman  of  the  shop,  who  was  the  superior  over  the  plaintiff  in  the 
shops,  on  the  Saturday  preceding  the  Monday  on  which  the  acci- 
dent happened  to  the  plaintiff,  ordered  and  directed  the  plaintiff 
to  throw  the  belt  in  question  off  its  pulley,  and  on  Monday  morn- 
ing to  send  for  Moore,  the  miller  in  cnarge  of  the  belts  and  belting, 
to  put  it  on  again,  the  plaintiff  cannot  recover.  He  was  bound  to 
obey  such  an  order  issued  by  the  foreman ;  and  his  neglect  so  to  do 
was  such  negligence  as  precludes  his  right  to  recover  in  this  action^ 
and  your  verdict  should  be  for  the  defendant." 

3.  '^  Assuming  that  putting  on  the  belt  was  attended  with  danger, 
the  question  of  fact  to  be  determined  by  the  jury  is,  not  whetlier 
the  plaintiff  knew  of  such  danger,  but  whether  a  man  of  ordinary 
observation  would,  in  the  situation  of  the  plaintiff,  have  known  it. 
If  a  man  of  ordinary  care  and  observation  would  have  known  the 
danger,  it  matters  not  that  the  plaintiff  did  not  know  it.  The  latter 
is  held  to  possess  ordinary  observation  ;  and  the  jury  are  instructed 
that  if  witli  such  observation  and  care,  he  would  have  known  the 
danger,  then  in  undertaking  to  put  on  the  belt  he  assumed  all  the 
nsks  incident  thereto ;  and  for  any  injury  incurred  in  such  under- 
taking he  is  not  entitled  to  recover." 

4.  '*  If  the  jury  find,  from  the  evidence,  thut  after  lie  was  em- 
ployed by  the  defendant,  the  plaintiff  voluntarily  and  without  being 
required  so  to  do,  attended  to  the  belt  and  habitually,  and  with  the 
knowledge  of  defendant's  oflScers,  placed  the  same  in  position  with- 
out accident,  and  his  course  of  conduct  in  relation  thereto  was  such 
as  to  induce  the  defendant,  or  its  officers  to  believe  that  he  had  the 
requisite  skill  for  that  purpose,  or  that  he  had  willingly  assumed 
the  duty  of  so  placing  the  belt,  the  defendant  was  not  in  default  for 
not  having  instructed  him  as  to  any  danger  incident  to  the  opera- 
tion." 

The  defendant  excepted  to  the  giving  of  this  (fourth)  instruc- 
tion. Such  of  the  defendant's  other  prayere  (refused  or  modified 
by  the  court)  as  are  necessary  to  an  undei*standing  of  the  case 
appear  in  the  opinion. 

The  plaintiff  submitted  noprayere  for  instruction.  A  verdict 
was  rendered  for  plaintiff  for  $6195,  whereupon  the  case  came  to 
the  general  term  on  a  motion  for  a  new  trial  on  exception  and  a 
case. 

Enoch  ToUen  for  defendant. 
William  A.  Cook  and  C.  C.  Cde  for  plaintiff. 
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Merrick,  J. — This  was  an  action  to  recover  damages  for  an  in- 
jury to  an  employee  in  the  machine  shop  of  the  railroad  company, 
Pacts.  resulting,  as  he  claimed,  from  defective  machinery  and 

want  of  proper  advice  on  the  part  of  the  railroad  company  of  the 
dangers  attendant  upon  the  operation  of  the  machinery  in  question. 

There  were  twenty  exceptions  taken  at  tlie  trial  of  this  cajse : 
first,  to  the  refusal  of  the  court  to  take  the  case  from  the  jury  at 
the  close  of  the  plaintiflPs  case  ;  second,  to  the  refusal  of  the  court 
to  take  the  case  from  the  jury  at  the  close  of  all  the  testimony  on 
both  sides ;  and  then  eighteen  different  exceptions  upon  prayers, 
suggesting  various  minute  subdivisions  of  fact  and  theory  with  re- 
gard to  the  proper  application-  of  the  law  and  the  evidence  in  the 
case. 

In  this  class  of  cases  the  attempt  is  constantly  made  to  take  away 
the  case  from  the  jury,  arising  from  the  natural  impulse  of  counsel 
to  avoid,  if  possible,  the  influence  of  human  sympathies  in  favor  of 
misfortune,  and  to  avoid,  too,  the  operation  upon  their  minds  of 
the  law  of  inherent  justice,  differing  from  the  rule  of  the  common 
law  in  this:  natural  justice  suggests,  where  the  misfortune  has  oc- 
curred through  a  common  fault,  that  the  loss  should  be  shared  by 
both  jJarties  who  contribute  to  that  loss  or  misfortune,  whereas  the 
doctrine  of  the  commoi^  law  is  antao^onistic  to  the  civil  law,  and 
says  that  where  there  has  been  a  negligent  contribution  to  the  mis- 
fortune on  the  part  of  the  plaintiff,  he  shall  have  no  redress  at  the 
hands  of  the  defendant. 

The  outline  facts  in  this  case  are:  that  the  plaintiff  was  em- 
ployed in  the  machine  shop  of  the  defendant  in  Georgetown,  and 
while  attempting  to  put  a  belt  over  some  pulleys,  which  were  con- 
nected with  the  machinery  of  the  shop,  the  belt  slipped  by  reason 
of  some  defect  in  the  machinery  or  some  accident,  and  his  arm  was 
destroyed. 

The  rules  of  law  applicable  to  cases  of  that  sort  have  been  well 
defined  and  settled  as  far  as  the  Supreme  Court  of  the  United 
iHjuKT  H  ^^^^^^  ^^  concerned,  although  there  has  been  very  great 

MEOLioKKCK  j>F  couflict  of  opiuiou  in  the  different  State  courts  (and, 
dbfectivb  ma-  indeed,  in  the  courts  of  England,  until  they  were 
remedied  and  modified  by  act  of  Parliament)  as  to  the 
extent  of  the  liability  of  an  employer  for  any  nfisfortune  growing 
out  of  an  act  of  negligence  in  respect  of  machinery  or  anything  else 
on  the  part  of  anotner  person  who  was  employed  by  the  same  em- 
ployer. But  the  supreme  court  has  relieved  us  of  difficulty  on  the 
subject,  and  in  the  very  latest  case,  decided  only  four  months  ago, 
it  has  announced  that  the  employee  who  is  charged  with  the  duty 
of  working  machinery  with  another  employee  is  not  a  co-em ploj-ee, 
in  such  a  sense  as  to  discharge  the  employer  from  responsibility  for 
any  injury  to  one  of  them  which  happens  through  the  defect  of 
the  machmery,  although  that  defect  may  have  been  bi-ought  about 
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by  the  negligence  of  the  other  employee.  The  extent  of  the  re- 
g)on8ibility  is  defined  by  the  supreme  court  in  the  case  of  Northern 
Pacific  K.  Co.  V.  Herbert,  116  U.  S.  652 ;  s.  c,  24  Am.  &  Eng.  K. 
R.  Cas.  407,  in  these  words : 

"  The  same  considerations  which  render  him  (that  is,  the  em- 
ployer) responsible  in  such  cases  for  the  safe  transportation  of  pas- 
sengers ana  property  should  also  impose  upon  him  an  equal  re- 
sponsibility to  his  employees,  so  far  as  their  safety  depends  upon 
the  character  and  condition  of  the  machinery  and  appliances  used 
in  the  transportation.  Where  the  employee  is  not  guilty  of  con- 
tributory negligence,  no  irresponsibility  should  be  admitted  for  an 
injury  Jo  him  caused  by  the  defective  condition  of  the  machinery 
and  instruments  with  which  he  is  required  to  work,  except  it 
could  not  have  been  known  or  guarded  against  by  proper  care  and 
vigilance  on  the  part  of  his  emplo3^er." 

And  then  again  at  the  bottom  of  page  653  of  the  same  opinion, 
there  is  another  passage  desirable  to  quote  in  connection  with  this 
case: 

"In  Beeson  v. Green  Mountain  Gold  Mining  Co., 57Ca].  20,  the 
defendant,  a  corporation  engaged  in  quartz  mining,  appointed  a 
superintendent  to  supervise  and  manage  its  mining  operations,  with 
authority  to  employ  and  discharge  laborers  at  the  mine.  One  of 
the  laborers  thus  engaged  lost  his  life  in  a  tire,  which  originated 
from  a  defective  pipe,  put  up  by  a  tinner  under  the  supervision  of 
the  superintendent,  and  connected  with  the  engine  used  to  raise  ore 
and  take  water  from  the  mine.  It  did  not  appear  that  the  deceased 
knew  or  had  reason  to  know  of  the  defect.  In  an  action  by  his 
widow  for  damages  in  consequence  of  his  death,  it  was  held,  against 
the  contention  of  the  company,  that  the  superintendent  was  not  a 
fellow-employee  of  the  deceased  in  the  sense  indicated  by  the 
statute ;  that,  for  the  purposes  of  managing  the  business  and  deter- 
mining what  machinery  should  be  used  and  how  placed,  he  was  the 
representative  of  the  company,  and  that  the  deceased  was  not  bound 
to  know  whether  a  defect  existed  in  the  machinery  and  appliances 
not  within  his  view,  but  had  a  right  to  rely  upon  the  implied  agree- 
ment of  tlie  company,  that  the  pipe  was  properly  placed  and  con- 
structed. It  was  also  held  that  the  tinner  in  performing  his  share 
of  the  work  was  not  a  fellow-servant  of  the  deceased ;  tliat  as  his 
work  was  done  under  the  direction  and  supervision  of  the  superin- 
tendent, it  was  the  same  as  if  done  by  the  superintendent  in  per- 
son." 

Thus  the  Supreme  Court  of  the  United  States  has  defined,  with 
great  accuracy  and  with  proper  strictness,  the  limits  of  the  respon- 
sibility of  the  employer  with  respect  to  machinery,  and  with  re- 
spect to  his  responsibility  for  his  employees  in  regard  to  the  per- 
formance of  their  duty  towards  other  employees,  so  far  as  the 
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sufficiency  of  tlie  macliinerj  and  the  exemption  from  danger  bj 
reason  of  its  use  is  concerned. 

This  being  the  law,  and  the  facts  of  this  case  being  that  the 
plaintiff  was  injured  by  the  accidental  catching  of  his  arm  in  a  belt 
which  he  was  endeavoring  to  put  on,  and  there  being 
MArSafrojuBT!  evidence  tending  to  show  that  he  knew  nothing  what- 
ever of  the  belting  having  been  previously  and  perhaps 
imperfectly  repaired,  and  also  that  tiie  machinery  was  defective, 
and  that  in  otner  parts  of  the  machine  shop  provisions  were  made 
to  guard  against  just  sach  accidents  by  an  arrangement  which  dis- 
pensed with  the  intervention  of  the  person  and  allowed  the  adjust- 
ment, the  gearing,  and  ungearing  of  such  belts  to  be  made  by 
machinery,  so  that  the  man  did  not  come  in  contact  with  it  at  all, 
it  was  proper  that  the  whole  matter  should  be  submitted  to  the 
iury,  both  as  to  the  sufficiency  of  the  machinery,  the  cave  which 
Lad  been  used  with  reference  to  it,  and  the  knowledge  or  want  of 
knowledge  on  the  part  of  the  plaintiff  of  the  danger  connected 
with  the  employment  which  he  undertook. 

Under  these  circumstances,  it  was  quite  impossible  that  the  court 
could  take  away  from  the  jury  the  inquiry  into  the  facts,  to  wit, 
the  sufficiency  of  the  machinery  for  the  purpose  and  the  knowl- 
edge on  the  part  of  the  plaintiff  of  the  dangers  connected  with  it, 
and  of  the  performance  of  the  duty  of  the  employer  to  apprise  him 
of  whatever  dangers  might  be  latent,  or  even  patent,  but  beyond 
the  reach  of  his  observation  with  respect  to  the  employment  which 
he  undertook. 

That  being  so,  I  say  the  court  could  not  have  done  otherwise 
than  to  remit  the  whole  case  to  the  jury,  and  it  was  impossible  in 
suc)i  a  state  of  facts  to  take  away  from  their  consideration  those 
mixed  questions  with  regard  to  which  no  precise  rule  can  be  ap- 
plied by  which  to  measure  them  in  the  particular  instance. 

After  the  close  of  the  testimony  there  were  eighteen  instructions 

applied  for,  but  it  is  not  the  duty  of  this  court  to  go  into  a  minute 

criticism  upon  them  all.     It  is  sufficient  if  we  find  that 

OF  INSTRUCTIONS  altliougli  somc  of  the  propositions  which,  standing  by 

oivBN  TO  JURY,  ^.j^gi^ggj^gg^  jj^^y  jjg  good  iu  kw,  wcrc  rejected,  there 

was  enough  given  to  the  jury  to  cover  all  the  law  of  the  case. 
This  was  not  only  all  that  the  party  had  a  right  to  demand,  but  all 
that  the  court  should  have  done ;  and  it  is  no  ground  of  error  to 
reject  a  good  and  appropriate  prayer,  provided  the  law  of  that 
prayer  be  already  sufficiently  presented  to  the  jury  in  other  parts 
of  the  instructions  which  may  be  given. 

And  we  may  be  allowed  to  say  here,  in  view  of  the  multiplicity 
of  the  j)rayers  and  exceptions  tafeen  in  this  case,  that  it  is  a  serious 
vice  to  allow  a  greater  nnmberof  instructions  to  be  given  to  a  jury 
about  these  matters  of  diligence  on  the  one  hand  and  negligence 
on  the  other  than  are  necessary  for  a  full  understanding  of  the 
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case.     It  tends  to  darken  rather  than  enlighten  the  judgment  of 
the  jnry. 

The  only  questions  to  be  presented  for  the  consideration  of  the 
jury  in  this  case  were,  in  the  firet  place,  whether  the  machinery 
was  at  all  defective ;  if  defective,  whether  the  plaintiff  had  knowl- 
edge of  it,  and  whether  the  employer  had  reason  to  suppose  that 
he  had  knowledge  of  it ;  and,  lastly,  whether  there  was  contributory 
negligence  by  the  plaintiff,  assuming  that  there  was  a  defect  in  the 
maclnuery  which  might  have  been  obviated.  With  regard  to  all 
those  matters,  the  court  granted  the  first,  second,  and  third  prayers 
which  were  presented  by  the  defendant,  and  which  contained  all 
the  law  to  which  the  defendant  was  fairly  entitled  upon  the  whole 
evidence.  The  fourth  instruction,  which  was  voluntarily  given  by 
the  court,  superadded  to  the  othere,  was  the  subject  of  criticism  on 
the  part  of  the  defendant.  But  when  that  prayer  comes  to  be 
considered,  so  far  from  its  being  obnoxious  to  the  objection  that  it 
takes  away  any  right  from  the  defendant,  it  is  apparent  that  it 
gives  it  perhaps  more  than  it  was  entitled  to  at  the  hands  of  the 
court.     That  prayer  is  in  these  words : 

"  If  the  jury  find,  from  the  evidence,  that  after  he  was  employed 
by  the  defendant,  the  plaintiff  voluntarily  and  without  being  re- 
quired so  to  do,  attended  to  the  belt,  and  habitually,  and  with  the 
knowledge  of  defendant's  officers,  placed  the  same  in  position  with- 
out accident,  and  his  course  of  conduct  in  relation  thereto  was  such 
as  to  induce  the  defendant  or  its  officers  to  believe  that  he  had  the 
requisite  skill  for  that  purpose,  or  that  he  had  willingly  assumed 
the  duty  of  so  placing  the  belt,  the  defendant  was  not  in  default 
for  not  having  instructed  him  as  to  any  danger  incident  to  its 
operation." 

In  the  li^ht  of  what  the  supreme  court  has  said  with  regard  to 
the  respective  duties  of  employer  and  employee  and  the  obligation 
to  impart  notice  of  any  defects  which  may  exist  in  the  machinery 
to  the  employee  of  which  he  has  not  been  previously  advised,  it  is 
difficult  to  conceive  what  just  criticism  can  be  based  upon  that  in- 
struction of  the  court  by  a  defendant  in  the  case  so  circumstanced, 
because  it  not  only  says  th^t  the  employer  shall  be  exempt  if  he 
has  reason  to  believe,  from  the  condition  of  the  party,  that  he  had 
the  requisite  skill  for  that  purpose,  but  it  also  says  that  if  he  will- 
ingly assumed  and  voluntarily  undertook  to  do  the  thing,  then  the 
defendant  was  not  in  default  for  not  having  instructed  plaintiff 
•about  any  danger  incident  to  the  operation. 

With  these  four  instructions,  therefore,  it  seems  to  us  that  there 
was  no  occasion  for  the  court  to  go  any  further,  and  that  no  ob- 
jection could  be  taken  if  the  court  had  stopped  precisely  at  that 
point.  0 

There  are  certain  other  objections  taken  by  the  defendant  to  the 


I 
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modification  of  certain  of  its  prayers,  only  three  of  which  we  will 
notice,  the  eleventh,  the  twelfth,  and  the  thirteenth. 

By  the  eleventh  the  defendant  prayed  the  court  to  instruct  the 
jury  that  if  they  should  find  from  the  evidence  that  the  plaintiff, 
for  the  period  of  ten,  twelve,  or  fifteen  months,  habitually  put  the 
belt  in  question  upon  the  pulley,  he  must  be  held  to  be  fully  ac- 
quainted with  the  danger  which  attended  the  performance  of  that 
duty  ;  and  that  if,  after  recognizing  such  danger,  or  if,  after  hav- 
ing a  sufficient  opportunity  to  ascertain  whatever  danger  attended 
the  performance  of  such  duty,  etc.,  then  the  company  was  not  re* 
sponsible. 

The  court  modified  the  proposition  in  this  wav :  Instead  of  say- 
ing that  he  (plaintiff)  must  be  conclusively  held  to  be  acquainted 
with  the  danger,  it  said  that  these  were  facts  tending  to  prove,  and 
from  which  the  jury  mi^ht  infer,  that  the  was  fully  acquainted 
with  the  danger  and  that  he  had  sufficient  oppoi*tunity  to  ascertain 
and  reason  to  know  whatever  dan^r  there  was ;  and  if  they  so 
found,  then  he  could  not  recover.  JS^ow,  that  is  precisely  within 
the  line  of  what  the  supreme  court  has  said  with  regard  to  the 
liability  of  the  employer  and  the  employee.  Instead  of  ruling, 
as  a  matter  of  conclusive  law,  that  he  was  chargeable  actually  with 
knowledge  under  these  circumstances,  the  court  left  it  to  the  jury 
to  determine,  and  said  that  these  facts  thus  recited  in  the  prayer 
were  evidence  of  the  fact,  but  they  were  not  so  conclusive  and 
arbitrary  evidence  of  it  as  to  make  it  a  rule  of  law  so  that  it  should 
come  from  the  court  with  authority ;  but  the  facts  were  to  be  left, 
under  the  circumstances,  to  the  jury  to  judge  of  the  weight  of 
them  and  of  the  extent  of  the  knowledge  thus  acquired,  and  that 
these  facts  were  competent  to  impute  knowledge  provided  they 
were  not  qualified  in  the  minds  of  the  jury  by  other  circum- 
stances. 

So  with  regard  to  the  twelfth  instruction,  which  was : 

If  the  jury  shall  find  from  the  evidence  that  on  the  morning  of 
the  accident  the  plaintiff  undertook  to  adjust  and  put  the  belt  on 
the  pulley  and  failed,  and  that  he  then  called  the  engineer  to  his 
assistance,  and  that  the  engineer  after  making  an  effort  to  put  on 
the  belt,  started  back  to  his  engine  room  and  told  the  plaintin  to  go 
up  and  put  on  the  belt,  and  that  he  would  slow  down  the  engine, 
and  that  the  plaintiff,  without  waiting  for  the  engine  to  be  slowed 
down,  and  without  waiting  for  the  engineer  to  come  back,  or  to 
tell  him  to  go  ahead,  undertook  to  put  on  the  belt  and  was  injured, 
he  cannot  recover. 

This  was  a  demand  of  the  court  to  decide  that  these  facts,  as 
matter  of  law,  created  an  exemption  from  liability  on  the  part  of 
the  defendant.  The  court  qualified  the  prayer  in  this  way  (and 
surely  in  the  light  of  the  numerous  authorities  no  one  can  question 
the  propriety  of  the  qualification),  that  if  he,  knowing  these  facts^ 
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or  having  reason  from  his  experience  to  believe  that  it  was  neces- 
sary to  the  safety  of  the  operation,  then  the  plaintiff  was  not  en- 
titled to  recover. 

So  with  regard  to  the  thirteenth  prayer,  which  is  in  these 
words : 

If  the  jury  shall  find  from  the  evidence  that,  immediately  be- 
fore the  accident,  the  plaintiff  attempted  to  put  the  belt  on  the 
pulley  and  failed,  and  that  he  then  called  upon  the  engineer  to 
assist  him,  and  that  the  engineer  tried  to  put  tne  belt  on  the  pulley 
and  also  failed,  and  that  the  engineer  thereupon  told  the  plaintiff 
to  hold  up  or  to  wait  until  the  engfneer  immediately  went  and 
shut  off  the  steam  from  the  engine,  and  that  before  the  speed  of 
the  machinery  and  pulley  was  sufficiently  diminished,  the  plaintiff 
attempted  to  put  the  belt  on  the  pulley  and  was  injured,  he  can- 
not recover. 

There  again,  just  as  in  the  preceding  prayer,  the  defendant 
sought  to  obtain  from  the  court  a  ruling  tnat  the  enumerated  facts 
constituted  negligence  on  his  part,  so  tnat  he  was  absolutely  pre- 
chided.  The  court  qualified  it  only  with  this  provision  :  "  Al- 
though knowing,  or  having  reason  from  his  experience  to  know,  the 
necessity  of  waiting  therefor." 

The  court  said  that  if  he  knew  or  had  reason  to  know  the 
necessity  of  waiting  for  the  slowing-down  of  the  engine,  and  then, 
with  that  knowledge,  either  direct  or  imputed,  he  rashly  threw 
himself  into  danger,  he  must  take  the  consequences  of  it.  As  a 
matter  of  law  the  court  could  not  say  that  the  mere  call  of  the  en- 
gineer to  him  to  wait  imputed  to  him  information  of  a  danger, 
and   threw  upon  him  the  whole  responsibility,  but  left  it  to  the 

J'ury  to  determine,  from  all  the  circumstances,  whether  or  not  the 
anguage  of  the  engineer  was  a  sufficient  warning  of  danger ;  and 
we  think  the  court  was  entirely  correct  in  submitting  to  the  jury 
whether  those  words  from  the  engineer  did  impart  to  him  a  suffi- 
cient warning  so  as  to  make  him  responsible  thereafter  for  the 
consequences  which  might  happen. 

None  of  the  other  prayers  seem  to  require  comment.  They  are 
just  in  the  line  of  tne  imperfections  which  have  already  been 
noted,  and  they  were  rightfully  refused  in  toto  or  qualified  in  a 
manner  similar  to  the  qualifications  which  I  have  just  adverted  to. 

Under  all  the  circumstances  of  the  case,  the  court  is  of  the  opin- 
ion that  no  error  was  committed  to  the  detriment  of  the  defendant 
in  this  case ;  but  if  there  was  any  it  was  in  too  great  an  indulgence 
and  relaxation  of  the  law  in  its  favor. 

The  judgment  below  must  stand. 

Liability  of  IMatter  for  providing  Defective  {Machinery  and  Appliances. — 
See,  generally,  Alexander  e.  Louisville  &  N.  R.<Co.,  25  Am.  &EDg.  R.  R.  Cas. 
458;  Northern  Pac.  R.  Co.  v.  Herbert,  24  lb.  407;  Gottlieb  «.  New  York, 
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etc.,  R.  Co.,  24  lb.  421 ;  Keith  v.  New  Haven,  etc.,  R.  Co.,  28  lb.  421 ;  Pitta- 
burgh,  etc.,  R.  Co.  v.  Adams,  and  note,  28  lb.  408-420. 

Letter  from  Party  injured  is  not  Evidence  of  Facts  admitted  thereini — A 
letter  to  the  superintendent  of  a  railroad  company  containing  a  brief  state- 
ment of  the  injuries  of  a  party,  alleging  that  he  was  damaged  $500,  but 
rather  than  go  to  law  would  settle  for  $200  if  the  matter  was  closed  up  at 
once,  written  l)efore  the  commencement  of  an  action  against  the  company  by 
an  attorney  who  afterwards  appears  in  the  cause  for  the  plaintiff,  is  not  evi- 
dence of  the  facts  admitted  therein,  unless  it  be  proved  tnat  the  plaintiff  au- 
thorized the  letter  to  be  written.  Solomon  R  Co.  e.  Jones  (Kan.,  Dec, 
1885),  8  Pac.  Reptr.  780. 

Testimony  of  Foreman  in  Charge  of  Car  concerning  Necessity  for  Inspec- 
tion rejected. — While  two  employees  were  working  the  handles  of  a  hand- 
car upon  the  track  of  a  railroad  company,  which  car  had  been  damaged  by 
a  severe  collision  with  another  hand-car  the  day  l>efore,  the  handles  at  both 
ends  broke  at  the  same  time.  The  breaks  were  within  the  iron  rings  or 
clasps  circling  the  handles.  In  an  action  to  recover  damages,  brought 
against  the  railroad  company  by  one  of  the  employees  injured  by  the  break- 
ing of  the  handles,  it  was  claimed  by  the  employee  that  there  was  no  proper 
examination  or  inspection  of  the  handles  after  the  collision  by  the  servants 
or  agents  of  the  railroad  company.  The  company,  to  establish  that  there 
was  no  necessity  for  putting  the  car  through  a  rigid  inspection  after  the  col- 
lision, offered  to  prove  by  the  foreman  in  charge  of  the  car  at  the  colUsion 
that  he  had  no  reason  to  apprehend  that  the  handles  had  sustained  any  in- 
jury, and  that  he  did  not  suspect  that  the  handles  had  been  injured  by  the 
collision.  The  evidence  was  rejected.  Eidd,  that  in  this  there  was  no  error, 
as  the  witness  was  permitted  to  testify  as  to  all  the  facts  relating  to  the 
handles,  and  to  his  own  acts  and  the  acts  of  the  other  parties  on  the  car  at 
and  after  the  collision.  Solomon  R.  Co.  v.  Jones  (Kan.,  Dec,  1885),  8  Pac. 
Reptr.  780. 

Pay-roil — Receipt  of  Employee  not  Conclusive  Evidence  of  Statements 
therein! — Where  an  employee  at  work  upon  the  construction  of  a  railroad 
signs  pay-roll  receipts,  such  receipts  are  prima-fade  evidence  of  all  the  state- 
ments therein,  but  are  open  to  explanation  by  the  party  giving  them ;  and 
where  such  a  party  testifies  that  he  did  not  read  the  receipts,  or  either  of 
them,  and  had  no  opportunity  so  to  do,  because,  at  the  time  ne  signed  them, 
there  were  too  many  men  waiting  to  be  paid  off,  and  there  was  no  time  for 
him  to  read  the  receipts,  it  cannot  be  said,  as  a  matter  of  law,  that  the  re- 
ceipts are  conclusive  evidence  against  the  party  giving  them.  Solomon  R. 
Co.  V,  Jones  (Kan.,  Dec,  1885),  8  Pac.  Reptr.  780. 

Burden  of  Proof  is  on  Servant  in  Action  to  recover  for  Injuries  Due  to 
Employer's  Negligence— Evidence  Necessary. — The  servant  who  seeks  to 
recover  for  injuries  claimed  to  have  been  inflicted  through  negligence  for 
which  his  employer  is  liable  must  establish  that  negligence  by  proof,  and 
that  he  himself  was  not  in  fault  but  exercised  due  care.  Under  this  rule  the 
plaintiff  is  required  to  show  the  facts  surrounding  and  leading  to  the  injury ; 
and  if  from  them  a  jury  can  reasonably  infer  negligence  in  the  employer 
contributing  to  the  injury,  and  the  exercise  of  due  care  by  the  nlaintiff,  then 
he  is  entitled  to  recover.  If  he  does  not  show  how  the  acciaent  occurred 
by  which  he  was  injured,  by  showing  his  own  relation  to  it,  and  other  sur- 
rounding facts,  some  or  all  of  which  may  appear  from  the  character  of  the 
accident  itself,  he  has  not  gone  as  far  as  the  ^aw  requires  him  to  go  to  entitle 
him  to  recover.  Texas  &  N.  O.  R.  Co.  t.  Crowder,  63  Tex.  502;  citing  P.  & 
R.  R.  Co.  V.  Schertle,  2  Am.  &  Eng.  R.  R.  Cas.  158;'  Corcoran  v.  R.  Co.,  138 
Mass.  507:  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  226. 

Action  for  Damages  for  Injury  to  Servant — Separable  Controversy — Re- 
moval of  Causoi — In  an  a<ition  under  the  laws  of  Iowa  by  an  administrator 
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against  a  railroad  company  and  the  engineer  of  one  of  its  engines,  to  re- 
coTer  damages  for  the  death  of  his  decedent,  a  fellow-servant  of  such  en- 
gineer, there  is  such  a  separable  controversy  as  entitles  one  of  the  defend- 
ants, if  a  resident  of  another  State,  to  a  removal  of  the  cause  to  a  United 
States  court,  under  the  act  of  1875,  as  construed  in  Ayres  v.  Wiswall,  113 
U.  8.  187;  Beuttel  v.  Chicago,  etc.,  R.  Co.,  26  Fed.  Rep.  60  (Nov.,  '85). 

Sunday  Law— In  Massachusetts  Servant  Injured  on  Sunday  cannot  re- 
cover.— An  engineer  of  a  locomotive  engine  who  is  performing  the  ordinary 
duties  of  his  employment  on  Sunday  is  laboring  in  violation  of  the  Mass. 
Pub.  Sts.  c.  98»  I  2,  unless  the  running  of  the  train  on  which  he  is  employed 
is  a  work  of  necessity  or  charity ;  and  if  it  is  not,  and,  while  so  laboring, 
he  is  injured  by  a  defect  in  the  railroad  track,  his  ille^  act  necessarily  con- 
tributes to  cause  his  injury,  and  precludes  his  maintaining  an  action  therefor. 
Read  «.  Boston  &  Albany  R.  Co.,  140  Mass.  199. 

Pleading  Negligence  of  Officers  of  Company. — Under  a  complaint,  alleg- 
ing, in  general  terms,  that  the  defendant  corporation  carelessly  and  neg- 
ligently ran  its  snow-plough,  with  engine  attached,  upon  and  over  the 
plaintiffs  intestate,  an  employee  of  defendant,  working  on  the  railway  track, 
at  a  time  and  place  mentioned,  and  without  fault  or  negligence  on  his  part, 
the  plaintiff  is  permitted  to  show  that  the  accident  was  caused  directly  by 
the  culpable  negligence  of  the  defendant,  or  its  superior  or  managing  offi- 
cers, and  not  aJone  by  the  negligent  act  of  a  fellow-servant.  Larson  «.  St 
Paul,  etc.,  R.  Co.,  26  N.  W.  Repr.  604. 

Sympathy  of  Juror  for  Injured  Servant  is  no  Disqualification. — On  the  trial, 
which  was  of  an  action  brought  by  a  servant  to  recover  damages  for  injury 
happening  in  the  defendant's  employ,  a  juror,  being  questioned  concerning 
his  qualifications,  stated  that  he  **did  not  know  as  there  was  any  reason 
why"  he  could  not  **  try  this  case  fairly  and  impartially."  He  also  stated 
that  if  he  had  any  sympathy,  it  would  be  with  the  young  man  that  lost  his 
Umb  and  that  he  would  have  no  Sympathy  for  thb  railroad.  Bddy  that  this 
was  simply  an  expression  of  kindly  feeling  and  would  not  disqualify  a  citi- 
sen  otherwise  competent  from  acting  in  the  capacity  of  a  juror.  Chicago, 
etc.,  R.  Co.  e.  Bingenheimer  (Hi.,  Jan.,  1886),  4  N.  B.  Rep.  840. 


Mat 

V. 

Ontabio  and  Quebec  B.  do. 

(10  Ontario  Eeports,  Q,  B,  Div.  70.) 

The  statement  of  claim  alleged  that  the  plaintiff  was  employed  by  the  de- 
fendants to  work  at  track- laying;  that  while  so  employed  the  defendants 
directed  and  required  him  to  assist  in  bringing  railway  supplies  to  the  place 
where  they  were  being  used ;  that  they  also  directed  and  required  him  to  be 
carried,  as  part  of  his  employment,  on  the  defendants*  trains;  that  accord- 
ingly he  was  received  by  the  defendants  '*to  be  safely  carried"  on  a  train, 
and  that  owing  to  the  defendants'  negligence  he  was,  while  so  travelling, 
thrown  off  the  train  and  inlured. 

Bdd — 1.  That  if  the  plaintiff  accepted  a  different  employment  from  that 

26  A.  &  E.  R  Cas.— 22 
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origiiially  contemplated,  he  became  the  defe^idants^  workman  in  that  new 
employment,  just  as  he  had  been  in  his  fonner  employment. 

2.  That  the  statement  that  the  plaintiff  was  received  on  the  train  '^  to  be 
safely  carried  "  did  not  imply  that  a  special  bargain  was  made  '*to  safely 
carry,"  but  only  that  the  plaintiff  was  to  be  safely  carried  as  one  of  their 
workmen  in  the  course  of  his  employment,  and  that  there  was  no  >  cause  of 
action. 

The  defendants  set  up  that  the  injuries  complained  of  happened  more 
than  six  months  before  action  brought,  and  that  the  action  was  barred  by 
the  27th  sec.  of  the  Consolidated  Railway  Act,  to  which  the  plaintiff  de- 
murred. 

Meld — that  any  damage  done  through  negligence  upon  a  railway  in  the 
carriage  of  passengers  and  the  like  is  damage  done  **  by  reason  of  the  rail- 
way." 

Semble,  that  the  concluding  words  of  the  27th  section  of  the  Consolidated 
Railway  Act,  viz.,  that  *Uhe  defendants  may  prove  that  the  same"  (that  is* 
the  damage)  ^'  was  done  in  pursuance  of  the  authority  of  this  Act  and  the 
Special  Act,"  should  be  read  as  meaning  '*  in  the  course  and  prosecution  of 
their  business  as  a  railway  company,  constituted  in  pursuance  of,"  etc 

Demubbeiu 

The  statement  of  claim  set  out : 

1.  That  the  defendants  employed  the  Dlaintifi  to  work  at  laying 
the  track  of  the  defendants'  railway,  ana  while  so  employed  they 
directed  and  required  the  plaintiff  to  assist  in  bringmg  railway 
Bupnlies  from  and  aboat  the  village  of  Carleton  to  that  part  of  the 
tracK  where  the  supplies  were  from  time  to  time  required. 

2.  The  defendants  further  directed*  and  required  that  the  plain- 
tiff, as  part  of  his  employment,  should  be  conveyed,  between 
Carleton  and  that  part  of  the  track  where  the  track-laying  was 
being  proceeded  with,  on  the  defendants'  trains,  in  order  to  facili- 
tate the  progress  of  the  said  work,  and  in  order  that  the  plaintiff 
might  the  more  easily  assist  in  bringing  forward  the  supplies. 

3.  While  so  employed,  and  at  the  (Erection  and  request  of  the 
defendants,  the  plaintiff  was  received  by  the  defendants  to  be  safely 
carried  on  a  train  from  Carleton  to  that  part  of  the  track  to  which 
the  supplies  were  being  conveyed. 

4.  Owing  to  the  negligence  of  the  defendants  in  the  manage- 
ment of  their  railway,  the  train  on  which  the  plaintiff  was  so 
travelling  was  at  the  time  thrown  from  the  track  at  the  Daven- 
port crossing  on  the  defendants'  railway,  and  the  plaintiff  was 
thereby  thrown  off  and  out  of  the  train,  and  was  cut  and  much  in- 
jured  internally  and  externally,  and  became  and  was  an  incurable 
invalid. 

The  statement  of  defence  was : 

1.  A  general  denial  of  the  statement  of  claim. 

2.  That  the  train  the  plaintiff  was  carried  upon  at  the  time  of 
the  alleged  accident  was  a  train  used  only  in  carrying  materials 
employed  in  laying  the  track  of  the  railway,  and  the  train  was  not 
intended  for  the  carriage  of  passengers,  and  the  plaintiff  had  na 
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warrant  whatever  for  getting  upon  or  riding  on  the  train  except 
at  his  own  risk,  and  he  did  so  without  the  authority  of  the  defend- 
ants ;  and  the  defendants  were  therefore  in  no  way  liable  for  any' 
injury  which  the  plaintiff  might  have  sustained  while  riding  ow 
the  train. 

3.  The  negligence,  if  any  there  was,  as  charged  in  the  4th 
paragraph  of  the  statement  of  claim,  and  by  reason  of  which  the 
alleged  injuries  were  sustained,  was  the  negligence  of  a  fellow- 
servant  or  fellow-servants  of  the  plaintiff  in  the  employ  of  the  de- 
fendants, and  therefore  the  defendants  were  not  liable  in  respect 
of  such  injuries. 

4.  At  all  events  (the  defendants  said)  the  injuries  of  the  plain- 
tiff, if  any,  were  sustained  by  him  by  reason  of  the  defendants' 
railway,  and  were  sustained  more  than  six  months  before  the  com- 
mencement of  this  action,  and,  under  the  Consolidated  Railway 
Act  1879,  th^  plaintiff  was  precluded  from  bringing  an  action 
against  the  defendants  in  respect  of  his  said  injuries. 

Reply : 

1.  Issue  on  the  allegations  in  the  1st,  2d,  and  3d  paragraphs  of 
the  statement  of  defence. 

2.  Demurrer  to  so  much  of  the  defendanjts'  statement  of  defence 
as  set  out  in  paragraph  4  thereof,  on  the  ground  that  the  injuries 
complained  of  were  not  injuries  sustained  by  reason  of  the  defend- 
ants' railway 'within  the  meaning  of  the  Consolidated  Railway 
Act  1879,  and  the  plaintiff  was  therefore  entitled  to  maintain  this 
action. 

1^.  Hodqvas  for  the  demurrer. 
R.  M.   neUa  contra. 

Wilson,  C.  J. — The  pleadings  show  the  plaintiff  was  a  work- 
man of  the  defendants  in  laying  their  track,  and  that  they  directed 
and  required  him  to  assist  in  bringing  supplies  to  the  •facts. 

men  at  the  places  where  the  supplies  were  i*equired,  and,  as  part 
of  his  employment,  that  the  plaintiffs  should  for  that  purpose  be 
carried  on  the  defendants'  trains ;  and  while  so  employed,  and  at 
the  direction  and  request  of  the  defendants,  the  plaintiff  was  re- 
ceived by  the  defendants  to  be  safely  carried  on  a  train  from 
Carleton  to  where  the  supplies  were  required,  but,  by  the  negli- 
gence of  the  defendants,  the  train  on  which  the  plaintiff  was 
travelling  was  thrown  from  the  track,  and  the  plaintiff  was  in- 
jured. 

What  the  plaintiff  means  by  stating  he  was  employed  by  the 
defendants  as  a  workman  to  lay  their  track,  and  while  posttioh  or 
so  employed  the  defendants  directed  and  required  him  ^^SSlo?- 
to  assist  m  bringing  up  the  necessary  supplies  for  the  "■"• 
men,  I  do  nor  quite  understand.  Apparently  he  lays  some  stress 
upon  his  being  employed  to  lay  the  track  only,  and  that  the  de- 
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fendants  by  taking  bitn  from  that  work  and  putting  bim  upon  tbe 
briu^ing-up  of  supplies,  or,  as  be  says,  by  "directing  and  re- 
quiring" bim  to  bring  up  sucb  supplies,  placed  bim  in  a  diffei*ent 
position  towards  them  tiian  tbat  of  an  ordinary  workman  in  tbeir 
service.  I  do  not  tbink  it  did.  Tbe  defendants  bad  tbe  rigbt  to 
put  liim  to  any  work  tbey  pleased,  and  if  he  accepted  it  be  became 
%beir  workman  in  tbat  new  employment  just  as  he  bad  been  tbeir 
vrorkman  in  bis  former  employment. 

Tbe  plaintiff  himself  has  adopted  tbat  interpi-etation  of  bis 
change  of  work,  for  be  afterwards  states  tbat  tbe  defendants 
"  directed  and  required  him,  as  part  of  bis  said  employment,"  tbat 
is,  bringing  up  the  supplies,  to  be  carried  upon  tbeir  trains.  So  far, 
then,  the  statement  oi  claim  means  only  tbat  the  plaintiff  was  a 
workman  in  tbe  employment  of  the  defendants. 

This  further  part  of  tbe  statement  of  claim  must  be  considered ; 
caxbiaob  op  to  understand  what  it  is  tbat  is  alleged.  The  plaintiff 
SjJJSSSt?'  says  "  while  so  employed,"  that  is,  in  bringing  up  sup- 
™^-  plies,  and  "at  the  direction  and  request  of  the  defend- 

ants, be  was  received  by  the  defendants  to  be  safely  carried  on  a 
train,"  at  Carleton,  to  be  taken  to  tbat  part  of  tbe  track  to  which 
the  supplies  were  to  be  taken. 

The  words  that  the  plaintiff  was  received  by  the  defendants  to 
be  carried  on  a  train  "  at  tbe  direction  and  request  ,of  the  defend- 
ants" can  add  nothing  to  the  mere  fact  that  be  was  upon  the  train 
in  the  due  course  of  his  employment,  or  at  the  request  of  the  de- 
fe!idants,  or  with  their  leave  and  license,  and  as  showing  he  was 
not  a  trespasser  or  wrong-doer  by  being  upon  the  train. 

Then  it  is  said  the  plaintiff  was  received  on  tbe  train  to  be 
safely  carried  on  it.  That,  I  think,  does  not  mean  more  than 
would  be  implied  tbat  tbe  plaintiff  was  to  be  safely  carried  accord- 
ing to  tbe  nature  and  extent  of  tbe  obligation  upon  tbe  defendants, 
as  oetween  themselves  and  tbe  plaintiff,  as  one  of  tbeir  workmen. 
It  does  not  necessarily  mean  that  tbe  defendants  made  a  special 
bargain  with  the  plaintiff  by  which  tbey  bound  themselves,  as  on 
a  contract  between  them  and  an  ordinary  passenger,  safelv  and 
securely  to  carry  bim,  so  as  to  make  the  defendants  responsible  to 
tbe  plaintiff  for  the  acts  of  tbeir  servants  and  workmen,  tbe  fellow 
servants  and  workmen  of  the  plaintiff,  whose  acts  and  neglect  in 
their  common  employment  be  bears  tbe  responsibility  of  himself. 

I  construe  tbe  statement  of  claim,  notwithstanding  tbe  intent  of 
the  plaintiff  to  make  it  mean  something  more  than  the  facts  can 
mean  or  do  mean,  as  stating  a  mere  charge  of  neglect  against  his 
enaployers  by  reason  of  tbe  train  running  off  tbe  track. 

The  defendants,  a  railway  company  or  corporation,  could  not 
have  been  guilty  of  the  act  of  negligence  alleged,  which  is  thus 
stated :  "  Owing  to  the  negligence  of  the  defendants  in  tbe 
management  of  their  railway,  the  train  on  which  the  plaintiff  was 
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SO  travelling  was  thrown  from  the  track,  and  the  plaintiff  was 
thrown  off  the  train  and  was  injured."  The  train  must  have  been 
under  the  management  of  the  defendants  ''  by  their  servants  and 
workmen,"  and  not  by  the  corporation  itself.  So  that  the  claim  is 
made  for  an  act  of  negligence  or  wrong  by  one  fellow-servant  to 
the  wrong  and  injury  of  another  fellow-servant ;  and  if  that  be  so, 
the  plaintiff  has  no  cause  of  action  against  the  defendants,  the  com- 
mon employers  of  these  servants. 

When  the  master  is  sued  for  injury  to  a  servant  by  neglect,  the 
special  cause  and  ground  of  neglect  are  stated ;  as,  for  plaintiff's 
instance,  that  the  master  knowingly  provided  unsafe  hibclaim^ 
scaffolding,  or  bad  materials,  or  insecure  tackle  or  machinery,  or 
unfit  and  incompetent  fellow-workmen,  and  the  like ;  and  that  the 
plaintiff  was  not  aware  of  the  scaffold  being  unsafe  or  unfit  for 
use,  and  the  like. 

The  plaintiff  has,  in  fact,  framed  a  charge  against  the  master  to 
or  for  which  the  master  is  not  liable,  but  to  or  for  which  the 
fellow-servant  alone  is  liable. 

In  my  opinion  the  statement  of  claim  is  bad  in  law. 

The  demurrer,  however,  is  not  made  to  extend  to  the  statement 
of  claim  by  any  notice  of  objection  made  to  it  or  taken  by  the 
defendants. 

The  plaintiff  has  demurred  to  the  4th  paragraph  of  the  state- 
ment of  defence,  which  4th  paragraph  alleges  that  the  Tm  of  bbiro. 
cause  of  action  arose  "by  reason  of  the  defendants'  whether  w- 
railway"  more  than  six  months  before  the  commence-  t^neiT^  "bt 
ment  of  the  action,  and  the  demurrer  to  the  «ame  is,  raelwat?"  ™* 
that  the  injuries  complained  of  are  not  injuries  sustained  "by 
reason  of  the  railway"  within  the  meaning  of  the  Consolidated 
Kailway  Act  1879. 

The  27th  section  of  that  Act  is  that  "  All  suits  for  indemnity 
for  any  damage  or  injury  sustained  by  reason  of  the  railway  shall 
be  instituted  within  six  months  next  after  the  time  of  such  sup- 
posed damage  sustained ;  or  if  there  be  continuation  of  damage, 
then  within  six  months  next  after  the  doing  or  committing  such 
damage  ceases  and  not  afterwards ;  and  the  defendants  .  .  .  may 
prove  that  the  same  was  done  in  pursuance  of  and  by  the  authority 
of  this  Act  and  the  special  Act." 

It  is  worded  the  same  as  the  16  Vic.  ch.  99,  sec.  10,  referred  to 
in  Roberts  v.  Great  Western  E.  Co.,  13  U.  C.  R.  615.  In  that 
case  the  action  was  for  injury  sustained  by  a  passenger  on  the 
train  of  the  defendants,  and  the  limitation  clause  was  pleaded,  to 
which  there  was  a  demurrer.  Robinson,  C.  J.,  said  :  "We  are  all 
of  opinion  that  the  10th  sec.  of  the  16  Vic,  ch.  99,  does  not  apply 
to  an  action  of  this  nature,  but  only  to  actions  for  damages  occa- 
sioned by  the  company  in  the  exercise  of  the  powers  given,  or 
assumed  by  them  to  be  given,  for  enabling  them  to  construct  and 
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maintain  their  railway.  This  is  an  action  charging  them  with 
negligence  in  the  conduct  of  a  description  of  basiness  that  any 
individual  might  be  engaged  in,  without  requiring  the  aid  of  legis- 
lative acts  enabling  them  to  take  or  use  the  property  of  others 
against  their  will." 

In  Prendergast  v.  Grand  Trunk  E.  Co.,  25  U.  C.  R.  193,  in 
an  action  against  a  railway  company  for  so  negligently  managing  a 
fii'e  which  nad  begun  upon  their  track  that  it  extended  to  the 
plaintifiE's  land  adjoining,  it  was  held  that  the  Railway  Act,  sec.  83, 
limiting  suits  to  six  months  after  the  damage  sustained,  did  not 
apply,  the  injury  chai'ged  being  at  common  law  by  one  proprietor 
of  land  against  another,  independent  of  any  user  of  the  railway. 

In  Browne  v.  The  Brockville  &  Ottawa  R.  Co.,  20  U.  C.  R. 
202,  action  for  damage  by  collision,  the  defendants  not  having 
sounded  tha  bell  or  whistle,  Robinson,  C.  J.,  said,  that  the  words 
in  the  English  Acts  were,  as  to  limitation  of  actions,  that  "  no  ac 
tion  shall  be  brought  for  anything  done  or  omitted  to  be  done  in- 
pursuance  of  this  Act,"  etc.,  and  tlie  words  of  our  Act  were  "all 
suits  for  indemnity,  for  any  damage  or  injury  sustained  by  reason 
of  the  railway,"  etc.  "  It  appeara  to  us  that  our  statute  is  in  effect 
as  comprehensive  as  the  English,  though  the  forms  of  expression 
used  are  very  different.  .  .  .  '  By  reason  of  the  railway '  is  a  very 
comprehensive  expression,  and  we  think  extends  to  an  injury  sus- 
tained on  the  railway  by  reason  of  the  use  made  of  it." 

McCallum  v.  The  Grand  Trunk  R.  Co.,  30  U.  C.  R.  122,  was  a 
case  in  which  an  action  was  brought  for  that  the  defendants  allowed 
combustible  matter  wrongfully  to  accumulate  on  their  grounds, 
which  was  set  fire  to  by  sparks  from  their  engine,  and  the  fire 
spread  to  the  plaintiff's  premises  and  did  damage.  Siddj  that  the 
damage  was  done  "  by  reason  of  the  railway." 

The  case  of  Hammersmith  R.  Co.  v.  Brand,  L.  R.  4  H.  L. 
220,  222,  is  there  referred  to,  in  which  the  words  "  the  constmc- 
tion  of  the  railway,"  or  "  the  execution  of  the  works  authorized" 
in  the  Acts  of  the  Legislature,  are  to  be  looked  upon  as  meaning 
the  undertaking  as  a  going  concern,  and  to  point  to  a  living  and 
active  thing. 

In  that  sense  any  damage  done  upon  the  railway  by  negligence 
in  the  carriage  of  passengers  and  the  like  would  be  damage  done 
"  by  reason  of  the  railway,"  or,  as  Sir  John  Robinson  put  it,  dam- 
age done  "  by  reason  of  the  use  of  the  railway." 

There  would,  I  think,  be  no  difficulty  in  so  interpreting  the  Act 
if  it  were  not  for  the  words  at  the  end  of  that  limitation  clause^ 
**  and  the  defendants  may  prove  that  the  same"  (that  is,  the  dam- 
age) "  was  done  in  pursuance  of  and  by  the  authority  of  this  Act 
and  the  special  Act." 

It  would  be  difficult  to  say  that  the  defendants  by  their  negli- 
gence did  the  damage;  for  instance,  broke  the  passenger's  head  or 
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leg,  or  killed  him,  "  in  parsaance  of  and  by  the  authority  of  the 
8tatnte."  That  language  may  mean,  and  probably  should  be  read 
as  meaning,  ^4n  the  course  and  prosecution  of  their  business  as  a 
railway  company  constituted  in  pursuance  of,"  etc.,  and  in  any 
later  railway  legislation  it  would  be  advisable  so  to  amend  the 
limitation  of  action  clause. 

Ithink  the  Legislature  did  intend  by  the  section  as  it  now  stands 
to  give  protection  to  the  railway  companies  to  the  extent  to  which 
the  court  in  the  cases  referred  to,  and  in  McGallum  v.  The  Grand 
Trunk  R.  Co.,  in  appeal,  '31  U.  C.  R.  527,  and  in  Kelly  v,  Ottawa 
Street  R.  Co.,  3  A.  II.  616,  have  given  their  sanction.  But  I  am 
not  altogether  satisfied  the  language  of  the  section  strictly  author- 
ized that  interpretation.  The  matter,  however,  is  now  beyond 
disputation  on  my  part. 

I  must  therefore  give  judgment  on  the  demurrer  to  the  4th 
paragraph  of  the  statement  of  defence ;  and  I  think,  as  the  state- 
ment of  claim  is  within  the  same  line  of  demurrer,  I  may  give 
judgment  for  the  defendants  upon  the  insufficiency  of  the  state- 
ment of  claim,  although  the  defendants  have  not  taken  formal 
exception  bv  way  of  demurrer  to  the  statement  of  claim.  The 
<5ost6  will  follow  the  judgment. 

Judgment  for  defendants  on  demurrer,  with  costs. 

Change  in  Occupation — Running  Risic  of  New  Employment. — See  Sim- 
moos  V.  Chicago,  etc.,  R.  Co.,  18  Am.  &  Eng.  R.  R.  Caa.  54;  Pittsburgh,  etc., 
R.  Co.  9.  Adams,  and  note,  28  lb.  408-420. 

Injury  to  Servant  while  riding  on  Company's  Train. — See  Abend  o.  Terre 
Haute,  etc.,  R  Co.,  17  Am.  &  Eng.  R.  R.  Cas.  614,  and  note;  New  York, 
etc.,  R.  Co.  V.  Vick,  17  lb.  609. 

Servant  obeying  Recicless  Order  of  Foreman  cannot  recover. — ^In  an 
action  against  a  railway  company  to  recover  damages  for  the  death  of  the 

Slaintifi's  intestate,  where  the  negligence  charged  in  each  count  of  the 
eclaration  is,  that  while  the  deceased  was  on  one  of  the  cars  of  a  freight 
train  for  the  purpose  of  assisting  in  unloading  stone,  he  was,  by  a  sudden 
jerk  or  movement  of  the  train,  of  which  no  notice  or  warning  was  given  by 
those  having  it  in  charge,  thrown  down  between  the  cars,  and  run  over  and 
killed,  it  was  held^  that  no  recovery  could  be  had  on  the  ground  that  the 
foreman,  under  whom  the  deceased  was  employed,  recklessly  and  negligently 
ordered  him  to  go  upon  the  cars  having  the  stone,  before  they  were  detached, 
and  that  he  ol^yed  such  order.  Chicago,  B.  &  Q.  R.,  Co.  e.  Bell,  112  111. 
360. 

Injury  to  Bralceman  caused  by  Engineer  not  obeying  Signal. — The 
deceastid  stepped  in  between  the  engine  tender  and  a  car  for  the  purpose  of 
uncoupling  them.  There  was  evidence  to  show  that  before  going  in  between 
the  tender  and  the  car,  he  made  certain  signals  to  the  engineer  to  slacken 
speed,  but  upon  this  point  the  evidence  was  conflicting.  It  was  submitted 
to  the  jury  whether  such  signal  was  given,  and  whether  if  such  signal  had 
been  obeyed  the  deceased  would  have  been  injured.  The  jury  found  the 
affirmative  in  both  instances.  HM,  that  their  finding  should  be  sustained. 
Beems  v,  Chicago,  etc.,  R.  Co.  (Iowa,  Dec,  1885),  26  N.  W.  Repr.  698. 
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Btah 

V. 

Oanada  Soitthebn  B.  Co. 

(10  Ontario  BsporU,  O,  P.  Bvo,  745.) 

On  the  disputed  facts  disclosed  in  the  plaintiffs  case  it  appeared  that 
there  was  a  switch  stand  erected  in  the  defendants*  yard  close  to  the  track, 
the  deceased,  who  was  a  brakeman  in  the  defendants'  employment,  being^ 
aware  of  its  position  and  proximity  to  the  track.  On  the  day  in  question 
the  deceased  was  engaged  as  a  brakeman  on  a  train  passing  through  the 
yard.  His  position  as  brakeman  should  have  been  on  top  of  the  car,  but,  for 
some  reason  which  did  not  appear,  he  was  on  the  side  of  the  car,  holding  on 
to  the  ladder,  by  which  brakemen  mount  to  the  top  of  the  car,  and,  his 
attention  being  drawn  towards  the  end  of  the  train,  he  did  not  see  the  switch 
stand,  when  he  was  struck  by  it  and  thrown  under  the  wheels  of  the  car  and 
killed. 

Hddi^  that  there  was  no  eyidence  of  negligence  on  the  part  of  the  defend- 
ants ;  and  that  there  was  such  want  of  care  on  the  part  of  the  deceased  as 
disentitled  the  plaintiff,  his  administrator,  to  recover;  and  the  case  was 
therefore  properly  withdrawn  from  the  jury. 

This  action  was  brought  by  the  plaintiff,  as  administrator  of 
Philip  Ejan,  deceased,  to  'recover  damages  for  the  death  of  the 
said  Philip  Ryan,  alleging  that  the  death  of  the  said  Philip  Ryan 
was  caused  by  a  switch  being  constructed  and  erected  in  so  negli- 

gent  and  careless  a  manner  as  not  to  leave  sufiScient  room  for  a 
rakeman  to  pass  between .  the  said  switch  and  cars  passing  on  the 
track,  as  required  to  do  in  the  performance  of  his  auty  as  brake- 
man. 

The  cause  was  tried  before  Cameron,  0.  J.,  and  a  jury,  at  Sand- 
wich, at  the  Fall  Assizes  of  1885. 
It  was  proved  at  the  trial  that  the  deceased  had  been  in  the  em- 

?loyment  of  the  defendants  for  some  months  as  '^brakeman.'' 
'he  ^^  switch  stand  "  (for  this  was  what  caused  the  accident,  and 
not  the  ^^  switch,"  as  stated)  had  been  erected  in  the  yard  prior  to 
the  deceased's  employment,  and  had  been  in  the  same  st4te  from 
the  first,  so  that  tne  deceased  was  aware  of  its  position  and  of  itfr 
proximity  to  the  track. 

On  the  day  when  the  accident  happened  the  deceased  was  en- 
gaged as  brakeman  on  a  train  passing  through  the  vard.  His 
position  as  brakeman  should  have  been  on  the  top  of  the  car ;  but 
for  some  reason  or  other,  of  which  there  was  no  evidence,  he  was 
on  the  side  of  the  car,  holding  on  to  the  steps  of  a  ladder,  and  as 
his  attention  was  directed  towards  the  end  of  the  train,  he  was 
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strnck  by  what  is  called  a  "  target,"  affixed  to  the  "  switch  stand," 
and  thrown  under  the  wheels  oi  the  car,  and  was  killed. 

There  was  no  dispute  on  the  evidence;  the  only  gronnd  on 
which  it  was  attempted  to  attach  blame  to  the  defendants  was  that 
the  switch  stand  and  target  were  too  near  to  the  line  of  railway. 

The  learned  Chief  Justice,  bearing  in  mind  the  length  of  time 
the  switch  stand  had  been  erected,  the  knowledge  which  the  de- 
ceased poss^sed  of  the  position  of  the  stand,  and  the  fact  that  the 
deceascKl  was  not  in  his  proper  place  on  the  car  when  the  accident 
happened,  held  there  was  no  case  to  go  to  the  jniy,  and  dismissed 
the  action. 

In  Michaelmas  sittings,  Falconbridge,  Q.  C,  obtained  a  mle 
calling  on  the  defendants  to  show  canse  why  there  should  not  be  a 
new  trial,  on  the  ground  that  there  was  evidence  to  go  to  the  jury 
in  support  of  the  plaintiff's  claim ;  and  on  the  ground  of  surprise ; 
and  other  grounds  set  forth  in  the  affidavit  of  Francis  Byan. 

During  the  same  sitting,  December  4, 1885,  Falconbridge,  Q» 
C,  supported  the  order  mai. 

Nicol  EmgsmiU  contra. 

Galt,  J. — I  have  read  the  affidavit  of  Francis  Byan,  and  of 
those  filed  in  reply,  and  there  really  is  nothing  in  them  bearing  on 
the  case.  As  respects  the  evidence  at  the  trial,  it  was  all  to  the 
same  effect ;  there  was  no  conflict  of  testimony  on  which  it  was 
necessary  to  take  the  opinion  of  the  jury ;  and  on  that  evidence 
the  learned  Chief  Justice  was  of  opinion  the  plaintiff  had  failed. 

This  brings  up  again  the  much-litigated  question  as,  to  the  duty 
of  a  judge  under  such  circumstances :  whether  he  is  bound  to  sub* 
mit  the  case  to  the  jury  simply  because  the  plaintiff  pq^bofjudob 
alleges  negligence  as  the  cause  of  action ;  or  whether  to  withdraw 
he  ought  not  to  take  the  case  into  his  own  hands  when 
he  is  satisfied  there  is  no  case  which  should  in  fairness  to  the  de- 
fendants be  submitted  to  the  jury. 

In  Skipp  V.  Eastern  Counties  B.  Co.,  9  Ex.  223,  which  was  an 
action  brought  to  recover  damages  for  an  injury  sustained  by  a 
servant  of  the  defendants,  the  alleged  negligence  being  that  they 
did  not  employ  a  sufficient  number  of  workmen,  the  learned  judge 
at  the  trial  had  nonsuited  the  plaintiff,  the  court  dischargea  the 
rule,  and  Martin,  B.,  in  agreeing  with  the  rest  of  the  court,  said : 

"  I  think  that  if  the  case  had  gone  to  the  jury  they  must  have 
found  a  verdict  for  the  defendants.  But  as  I  entertained  a  very 
strong  opinion  upon  the  matter,  I  thought  it  clearly  to  be  my  duty 
not  to  leave  the  case  to  them  upon  the  chance  of  their  finding  a 
verdict  for  the  plaintiff  from  motives  of  commiseration.  The 
plaintiff  brought  the  accident  upon  himself,  for  if  he  found  he 
could  not  do  the  work  which  was  set  him,  he  ought  to  have  de- 
clined  it  in  the  first  instance.     He,  however,  carried  it  on  for 
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several  months,  and  never  made  the  least  complaint  upon  the  mat- 
ter." 

The  last  ease  which  I  have  seen  on  this  subject  was  one  referred 
to  by  Mr.  Kingsmill,  viz.,  Wright  v.  Midland  R.  Co.,  51  L.  T.  N. 
S.  539,  which,  I  regret  to  say,  is  not,  as  far  as  I  can  find,  reported 
elsewhere.     It  is  a  most  elaborate  review  on  this  branch  of  the  law. 

Field,  J.,  after  viewing  all  the  authorities  respecting  the  duty 
of  a  judge  in  actions  against  railway  companies  for  accidents,  sums 
up  as  follows,  at  p.  543 : 

^t  Now,  when  may  I  take  the  case  into  my  own  hands  ?  I  say  I 
may  take  it  into  my  own  hands  when  no  reasonable  jury  acting 
fairly  and  impartially  between  the  plaintiff  and  the  defendant, 
ought  to  draw,  or  would  draw,  any  but  one  conclusion,  and  that 
conclusion  is  conclusive  against  the  plaintiff ;  then  I  must  take  the 
isase  into  my  own  hands.  That  is  wnat  I  think  to  be  the  principle 
laid  down  in,  and  to  be  deduced  from  the  various  cases,  and  that 
principle  is  also  laid  down  strongly  in  the  passage  I  read  from  Lord 
Cairns'  judgment  in  Slattery's  Case,  3  App.  Gas.  1155,  and  even 
more  strongly  still  by  Lord  Blackburn  and  Lord  Hatherly  and 
those  judges  who  dissented  from  the  verdict  in  that  case.  It  is  in 
harmony  with  all  the  authorities,  and  in  conflict  with  none  ;  and  I 
think,  therefore,  it  is  the  proper  view.  It  is,  of  course,  strongly 
marked  now  by  the  decision  of  the  Court  of  Appeal  in  the  case  of 
Davey  v.  London  &  South-western  R.  Co.,  11  Q.  B.  D.  213,  12 
Q.  B.  D.  70.  ...  I  find  the  principle  laid  down  there,  and  I  think 
I  must  act  on  it.  That  principle  I  understand  to  be  that  if  upon 
the  facts  of  the  case,  the  facts  appearing  on  the  plaintiff's  case,  and 
on  the  plaintiff's  cross-examination  ^of  the  defendant's  witnesses, 
or,  as  admitted,  if  the  judge  can  see  that  the  accident  was  clearly 
due,  not  to  the  negligence  of  the  company,  but  to  the  deceased's 
own  rashness  and  want  of  care,  then  it  is  his  duty  to  take  tlie  mat- 
ter into  his  own  hands  and  nonsuit." 

It  appears  to  me  there  is  a  misprint  in  the  above  judgment,  and 
that  wnat  the  learned  judge  said  was,  '^  the  facts  appearing  on  the 
defendant's  cross-examination  of  the  plaintiff's  witnesses."  Be- 
cause if  there  is  any  conflict  of  evidence  it  is  manifest  from  the 
reasoning  in  that  case,  and  in  the  numerous  authorities  therein  re- 
ferred to,  that  it  must  be  submitted  to  the  jury. 

In  the  head  note  (referring  to  what  took  place  at  the  trial)  it  is 
stated  "  the  learned  judge,  holding  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  defendants  in  not  having  a  porter  at  the 
crossing  to  warn  passengers,  and  in  not  giving  notice  of  the  ap- 
proach of  the  train,  left  the  whole  question  to  the  jury,  who  found 
a  verdict  for  the  plaintiff  for  £100.  Sddj  that  the  judge  ought 
to  have  withdrawn  the  case  from  the  jury  and  directed  a  nonsuit, 
on  the  ground  that  the  case,  at  the  end  of  the  plaintiff's  evidence, 
disclosed  such  a  want  of  care  on  the  part  of  the  deceased,  and 
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showed  that  he  had  so  far  conduced,  by  his  negh'gence,  to  his  own 
death  as  to  disentitle  th«  plaintiff  to  recover." 

It  is  plain  from  the  above  that  the  learned  reporter,  in  reporting 
the  case,  did  not  think  that  anything  in  the  judgment  turned  on 
the  examination  of  witnesses  for  the  defence. 

Cameron,  0.  J. — ^I  concur  in  the  opinion  of  my  learned  brother 
Gait,  and  think  the  motion  in  this  case  should  be  dismissed. 

My  reasons  are  briefly  these:  The  switch  stand  was  in  its 
character  a  permanent  structure ;  it  was  part  of  the  works  of  the 
railway  when  the  plaintiff  entered  into  the  defendants'  ^^ 
employment,  and  he  took  the  risk  of  that  employment.  Dismsamo  ^o. 
ihe  stand  was  not  danfi:eroiis  per  se.  It  was  a  passive  took  risk  or 
force  in  causing  the  injury  to  the  deceased,  an  injury 
that  could  not  have  happened  if  the  deceased  had  not  placed  him- 
self in  the  position  to  be  inj'ured  thereby. 

It  was  not  made  to  appear  at  that  time  or  place  it  was  his  duty 
to  be  on  the  side  of  the  car.  And  I  do  not  see  that  because  there 
was  a  ladder  against  the  side  of  the  car  by  which  the  brakesmen 
mount  to  the  top  of  the  car  to  enable  them  to  work  the  brakes,  the 
deceased  would  have  any  more  claim  for  inj'ury  sustained  while 
mounting  the  car  than  he  would  if  he  had  been  standing  on  the 
ground  between  the  stand  and  the  moving  train,  inadvertently 
overlooking  the  danger  of  his  position.  It  was  the  deceased's  own 
want  of  care  that  placed  him  in  the  position  of  danger. 

The  risk  a  person  assumes  in  entering  a  dangerous  employment 
in  which  there  is  an  apparent  source  oi  danger  is  put  by  Erie,  J., 
in  Symons  v.  Sladdox,  '16  Q.  B.  332,  thus : 

"  A  person  must  make  his  own  choice  whether  he  will  accept 
employment  on  premises  in  this  condition  ;  and  if  he  do  accept  such 
employment  he  must  also  make  his  own  choice  whether  he  will 
pass  along  the  floor  in  the  dark  or  carry  a  light." 

In  that  case  the  defendant  was  possessed  of  a  theatre  and  of  a 
stage  therein,  in  which  dramatic  entertainments  were  given,  and 
there  was  a  hole  cut  in  a  floor  underneath  the  stage,  along  which 
floor  the  performers  passed  from  the  dressing-room  to  the  stage. 
The  plaintiff  was  hired  by  tlje  defendant  to  sing.  The  hole  in  tlie 
floor  was  neither  fenced  nor  lighted,  and  the  plaintiff  in  passing 
along  the  floor  fell  into  the  hole  and  was  inj'ured. 

In  Bolch  V.  Smith,  7  H.  &  N.  736,  a  case  of  inj'ury  resulting 
from  insecurely  fenced  machinery,  Channell,  B.,  said,  at  p.  744 : 
^  But  it  is  argued  that,  supposing  the  defendant  was  under  no 
obligation  to  fence  the  shaft,  yet,  inasmuch  as  he  had  done  so,  and 
had  put  up  an  insufficient  fence,  he  was  liable.  There  mi^ht  have 
been  some  force  in  that  argument  if  the  insufficiency  of  the  fenc- 
ing was  unseen,  but,  on  the  contrary,  it  was  apparent.  If  the  defect 
had  not  been  visible  the  case  would  be  within  the  observations  of 
Willes,  J.,  in  Corby  v.  Hill,  4  C.  B.  N.  S.  656." 
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To  the  same  effect  is  the  recent  case  of  Griffiths  v.  London  & 
8t.  Katharine  Docks  Co.,  in  appeal,  13  Q.  B.  D.  259. 

To  have  left  this  case  to  the  jury,  I  think  it  would  have  to  be 
assumed  that  the  company  in  erecting  the  switch  stand  must  have 
been  aware  that  in  the  performance  of  their  duties  the  servants  of 
the  company  would  require  to  be  in  the  position  in  which  the  de- 
ceased was  when  killed  at  the  place  where  the  stand  was  erected, 
and  so  make  it  negligence  in  the  company  to  have  constructed  it 
in  that  place.  Tliere  was  nothing  whatever  to  establish  such 
knowledge,  and  I  do  not  think  it  the  duty  of  the  court  to  allow  a 
case  to  go  to  the  jury  to  draw  an  inference  of  negligence  or  breach 
of  duty  where  there  is  nothing  reasonable  shown  from  which  a 
neglect  or  breach  of  duty  could  fairly  be  inferred,  "upon  the 
chance,"  as  Baron  Martin  put  it  in  Skipp  v.  Eastern  Counties  R. 
Co.,  9  Ex.  226,  "  of  their  finding  a  verdict  for  the  plaintiff  from 
motives  of  commiseration." 

The  American  decisions  referred  to  on  the  argument  I  do  not 
think  are  so  uniform  in  result  as  to  make  them  of  great  weight  in 
the  present  case.  The  observations  of  Hattell,  J.,  in  Hall  v. 
Union  Pacific  R.  Co.,  16  Federal  R.  744,  show  the  divereity 
of  opinion  existing  in  the  United  States  on  the  subject  He  said : 
'^  The  negligence  alleged  a^inst  the  company  is  m  allowing  the 
pole"  (telegraph)  "  to  remain  in  that  position  so  near  to  the  road. 
Upon  the  question  there  are  conflicting  authorities,  as  is  usual  in  a 
case  of  this  kind.  In  some,  cases  precisely  the  same— one  at  least, 
as  to  the  nature  of  the  obstruction,  except  that  the  pole  was  a  little 
further  away  from  the  track  than  this  one — the  company  was  held 
liable  for  allowing  the  obstructions  to  remain  there." 

In  other  cases  in  point  it  is  held  that,  such  an  obstruction  being 
a  visible  and  obvious  danger,  the  servant  must  take  care  of  himseli. 

Rose,  J. — I  concur  in  the  result  arrived  at. 
I  am  anxious  to  avoid  anything  like  an  attempt  to  formulate  a 
rule  to  ffuide  or  eovern  indges  in  dctermininfi:  motions 

Wnil         JUDOS    J,  ^    'M.       Ct       P  T  i.i.i.XxU 

MAT  WITHDRAW  f or  uonsuit.  So  far  as  1  am  aware,  every  attempt  of  the 
CASE  FROM  ju«Y  ^.^^  j^^  provokcd  much  criticism.    It  seems  to  me  far 

better  to  determine  each  case  as  it  arises  until  some  settled  opinion 
obtains.  It  appears  difficult,  if  not  impossible,  to  frame  a  rule  that 
will  apply  to  many  cases.  Most  rules  show  the  impress  of  the 
particular  facts  of  the  case  in  which  they  appear. 

It  does  not  seem  difficult  to  understand  that  where  there  is  no 

evidence,  or  only  a  mere  scintilla  of  evidence,  the  case  should  not 

be  left  to  the  jury ;  but  where  it  is  attempted  to  extend  the  formula, 

as  in  Wright  v.  Midland  R.  Co.,  51  L.  T.  K  S.  539,  referred  to 

'by  my  brother  Gait,  the  difficulties  at  once  appear. 

In  that  case  the  facts  were  admitted  and  the  inferences  dis- 
puted.    Field,  J.,  discusses  where  a  judge  may  and  may  not  with- 
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draw  a  case  from  a  jury.  He  says :  "  If  there  is  a  conflict  of  fact 
there  is  clearly  a  question  for  the  jury,  and  the  judge  has  to  leave 
it  to  them  immediately ;  but  if  the  conflict  is  only  as  to  the  infer- 
ences to  be  drawn  from  the  facts,  he  should  do  so  if  the  inferences 
sought  to  be  put  upon  the  facts  '  are  such  as  an  intelligent  man, 
nay,  a  stupid  man,  on  the  jury  might  draw.' "  He  adds :  "  1  can- 
not put  myself  in  the  place  of  a  better  man  and  say,  ^  I  am  a  bet- 
ter man  than  you  are.  He  then  comes  tx>  consider  where  a  judge 
should  not  leave  such  inferences  to  the  jury ;  and  says,  as  is  quoted 
by  my  brother  Gait:  "I  say  I  may  tate  it  into  my  own  nands 
when  no  reasonable  jury,  acting  fairly  and  impartially  between  the 
plaintiff  and  the  defendant,  ought  to  draw,  or  would  draw,  any  but 
one  conclusion,  and  that  conclusion  is  exclusive  against  the  plain- 
tiff ;  then  I  must  take  the  case  into  my  own  hands." 

Now,  a  stupid  man  is  one  who  is  "  very  dull,"  "  wanting  in  un- 
derstanding." It  seems  difiScult  to  say  what  reasonable  inference 
a  man  wanting  in  understanding  or  very  dull  would  draw.  Then 
what  constitutes  a  reasonable  jury  ?  One  man's  reasoning  powers 
are  not  the  same  as  another's.  The  stupid  man  from  duTness  may 
not  apprehend  the  premises,  and  may  therefore  be  unable  to  draw 
the  inference.  The  rapidity  with  which  evidence  is  given  mav 
utterly  prevent  some  jurora  from  reasoning  upon  the  facts  with 
any  force  or  clearness.  After  all,  may  not  flie  above  rule  come  to 
this,  that  if  to  the  reason  of  the  jud^e  the  inference  seems  one 
that  cannot  be  reasonably  drawn,  he  should  not  submit  the  case  to 
the  jury  ?  Then  is  the  reason  of  the  judge  to  be  substituted  for 
that  of  the  jurv  ?  If  the  inference  is  a  possible  one,  are  not  the 
parties  entitled  to  have  the  jury  say  whether  it  is  a  reasonable  one  ? 
Speaking  for  myself,  I  thiuK  it  much  safer  in  most  cases  to  leave 
the  iury  to  draw  the  inferences  if  any  can  be  suggested  that  seem 
at  all  possible.  It  may  be  that  in  that  words  ^'  seem  at  all  possible" 
the  element  of  reasonableness  is  found,  and  that  so  it  comes  round 
that  the  reason  of  the  judge  is  first  to  be  convinced,  and  then  that 
of  the  jury. 

In  Feart  v.  Grand  Trunk  R.  Co.,  10  A.  R  191,  the  Chief 
Justice  of  Ontario,  referring  to  the  case  of  Slattery  v.  Dublin, 
Wicklow  &  Wexford  R.  Co.,  3  App.  Cas.  1155,  says,  at  p. 
199  :  "  If  this  case  stands  unchallenged  it  will  probably  revive  the 
controversy  which  lasted  so  long,  as  to  the  respective  Innctions  of 
judge  and  juiy ;"  and  adds,  "  We  have  seen  a  note  of  a  case,  Wright 
V.  Midland  K.  Co.,  L.  Times,  12th  July,  1884,  p.  195,  which 
will  increase  the  materials  for  discussion." 

In  the  pi*e8ent  case  it  was  not  made  to  appear  that  the  deceased 
in  the  performance  of  his  duty  was  required  to  be  where  ikjurt  «>  vm- 
he  was  when  he  was  struck,  or  that  he  did  not  know  of  S2™o5^  ^S 
the  danger.  See  Griffiths  v.  London  and  St.  Katharine  «^*  °'  ™*<^ 
Docks  Co.,  12  Q.  B.  D.  493,  and  in  appeal  13  Q.  B.  D.  259. 
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If  a  doorway  leading  into  a  barn  were  too  narrow  to  allow  a 
wagon  to  pass  with  the  driver  walking  alongside,  and  a  servant 
driving  a  team  drawing  tlie  wa^on  should  in  a  moment  of  forget* 
fulness  attempt  to  remain  beside  the  wagon  when  it  was  passing 
through  and  be  injured,  would  he  have  a  right  of  action  against 
his  employer  ? 

If  a  bridge  on  a  railway  were  constructed  with  raised  sides^ 
affording  so  little  space  that  a  train  could  barely  pass  through,  and 
a  brakeman,  whose  place  of  duty  was  on  the  platform  or  top, 
should  thoughtlessly  place  himself  between  the  train  and  the  sidea 
of  the  bridge  and  be  injured,  would  an  action  lie  ? 

If,  instead  of  the  standard,  a  wall  of  a  building  had  been  erected 
so  close  to  the  line  that  there  was  no  more  space  than  here,  would 
it  appear  reasonable  to  hold  the  employer  liaole  for  damages  from 
a  similar  accident? 

The  company  was  not  guilty  of  any  wrong  in  putting  the  stand- 
ard in  its  position.  For  all  that  appeared  it  was  in  tlie  best  in- 
terest of  the  company  to  have  it  exactly  where  it  was.*  It  was  not 
a  source  of  danger  to  any  employee  in  the  discharge  of  his  duty 
while  in  his  usual  place,  i.e,y  to  the  brakeman  while  attending  to 
the  brakes,  to  the  switchman  while  switching,  or  to  an}^  other 
named  employee.  Then  in  what  did  the  breach  of  duty  consist  ? 
Unless  it  clearly  appeared  that  the  company  required  the  deceased 
to  be  where  he  was  at  the  time  the  accident  occurred,  and  negli- 
gently exposed  him  to  a  danger  of  which  he  was  not  aware,  but 
which  was  known  to  them,  the  company,  in  my  opinion,  should 
not  be  held  liable.  No  such  facts  appeared  here  ;  and  I  therefore 
think  the  learned  Chief  Justice  was  right  in  withdrawing  the  case 
from  the  consideration  of  the jurv. 

In  Peart  v.  Grand  Trunk  K.  60.,  supra,  I  had  the  opportunity 
of  considering  the  cases  of  Davey  v.  London  &  South-western 
R  Co.,  11  Q.  B.  D.  213,  12  Q.  B.  D.  70;  Bridges  v.  North  Lon- 
don R.  Co.,  L.  R.  7  H.  L.  213  ;  and  Wright  v.  Midland  R.  Co.,  51 
L.  T.  N.  S.  539,  in  consultation  with  the  eminent  judges  then 
presiding;  and,  in  view  of  the  differences  of  opinion  existing  on 
the  question  of  what  evidence  is  and  what  is  not  sufficient  to 
entitle  the  parties  to  have  the  case  submitted  to  a  juiy,  I  am  de- 
sirous of  saying  no  more  than  that  on  the  particular  facts  here 
appearing  I  think  no  case  was  made  for  the  jury. 

Order  nisi  discharged,  with  costs. 

Liability  of  Company  for  Injury  to  Servant  caused  by  Obstruction  over  or 
at  Side  of  Track. — See  note  to  Howard  v.  Denver,  etc.,  R  Co.  24  Am.  & 
£ng.  R.  K  Gas.  458;  Baltimore  &  O.  R.  Co.  v.  Rowan,  and  note,  23  lb.  390, 
897. 

Injury  to  Servant  by  Obstructions  at  Side  of  Tracic— Questions  for  Jury. — 
A  servant  of  ttie  defendant  had  been  three  or  four  days  engaged  as  a  brake- 
man  and  as  one  of  a  station-yard  crew,  he  being  preyiously  a  stranger  to  the 
locality.     While  descending  from  a  moving  freight  car  by  a  side  ladder,  he- 
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ma  swept  off  by  a  trestle  standing  14^  inches  from  the  side  of  the  car,  and 
killed.  Case  considered  sufficient  to  go  to  the  jury  upon  the  questions  (1) 
of  defendant's  negligence ;  (2)  as  to  whether  the  servant  knew  this  danger, 
or  was  chargeable  with  want  of  ordinary  prudence  if  he  had  failed  to  inforn} 
himself  of  it,  so  that  he  should  be  deemed  to  have  assumed  the  risk ;  and  (3) 
as  to  his  contributory  negligence.  Robel  v,  Chicago,  etc.,  R.  Co.  (Minn.,. 
March,  1886),  27  N.  W.  Reptr.  805.  ♦ 

Action  against  Iron  Company  for  Injury  caustd  by  Building  Low  Bridge. — 
Where  bridges  were  built  by  an  iron  company  across  a  railroad,  in  going 
under  which  a  brakeman  sitting  on  the  top  of  a  freight  car  did  not  stoop 
sufficiently  low,  and  was  knocked  off  and  killed,  there  was  no  negligence  on 
the  part  of  the  iron  company  sufficient  to  give  a  cause  of  action.  Stoneback 
V,  Thomas  Iron  Co.  (Penn.,  March,  1886),  4  Atlantic  Reptr.  721. 

Action  for  Deatli— Evidence  to  Authorize  Award  of  Damages— Expectation 
of  Life. — When  the  evidence  shows  that  a  party  killed  by  the  negligence  of 
a  railroad  company  was  25  years  of  age,  and  an  active,  industrious,  and 
healthy  man,  earning  at  the  time  of  his  death  $40  or  $45  per  month,  these 
facts  are  sufficient  to  authorize  an  award  of  damages,  and,  in  the  absence  of 
the  claim  that  an  excessive  amount  was  fixed  by  the  jury,  the  verdict  should 
be  sustained.  Beems  v.  Chicago,  etc.,  R.  Co.  (Iowa,  Dec,  1885),  25  N.  W. 
Reptr.  698. 

Same — Recovery  of  more  than  Nominal  Damages. — In  a  statutory  action 
to  recover  for  death  caused  by  negligence,  when  the  next  of  kin  for  whose 
benefit  the  action  is  prosecuted  were  so  related  to  the  deceased  as  to  be  en- 
titled to  his  services,  or  to  support  from  him  (e.g,j  the  father  of  a  minor 
son),  the  law  presumes  some  loss.  It  appearing  that  the  deceased  was  a  man 
engaged  in  active  employment,  presumably  remunerative,  and  that  he  was 
nine  months  less  than  twenty-one  years  of  age,  a  recovery  mi^ht  be  had  in 
behalf  of  the  father  of  more  than  merely  nominal  damages.  Robel «.  Chicago^ 
etc,  R  Co.  (Minn.,  March,  1886),  27  N.  W.  Reptr.  805. 


MABTm 

V. 

Michigan  and  Ohio  E.  Oo. 

(Adoanee  Oa$e,  Miehigan.    «/uZy,.1886.) 

H.  was  a  subcontractor  working  upon  the  line  of  a  railway  company.  He 
Ifad  no  visible  property  save  a  few  scrapers  and  tools,  used  in  his  business  of 
grading  and  clearing.  Arrangements  were  made  with  two  merchants  to 
take  his  orders  from  laborers,  his  employees,  and  pay  them  in  goods.  H. 
agreed  to  pay  these  orders,  which  were  to  be  taken  out  of  money  coming  to 
him  by  virtue  of  his  contract  with  the  railway  company ;  or  if  not  so  paid,  it 
was  agreed  that  the  merchants  should  have  the  same  rights  against  H.  or 
the  company  which  the  laborers  themselves  had. 

Hold,  that  the  cashing  of  an  order,  ''Please  deliver  to  bearer  $2  (two 
dollars)  in  goods,  and  charge  the  same  to  account  of  Tours,'*  etc,  signed  by 
a  subcontractor,  and  addressed  to  a  merchant,  does  not  of  itself  estab- 
lish an  assiffnment  of  the  ''laborers' "  claim,  under  the  Michigan  statute,  for 
the  protection  of  laborers  in  the  employ  of  railroad  companies. 


862  HARTIN  D.   MICHIGAN  AND   OHIO   B.  00. 

EsBOB  to  Calhoan. 

George  Woodruff  for  plaintiff  and  appellant. 

Frank  Z.  Sheds  for  defendant. 

M0R8E,  J. — The  plaintiff  brought  enit  against  the  defendant 
corporation  for  obtain  labor  claims,  under  the  act  for  the  protec- 
faots.  tion  of  laborers  and  persons  fnmishing  materials  for 

the  construction  and  repairing  of  railroads,  and  found  in  Howell's 
Statutes,  in  sections  numbered  3428,  3424,  and  3425.  He  bases 
his  right  to  recover  upon  the  following  arrangement  and  agree- 
ment :  Jfenas  A.  Hakes  was  a  subcontractor,  working  upon  a  por- 
tion of  the  line  of  the  Toledo  &  Milwaukee  R.  Co.,  of  which 
company  the  defendant  is  successor  by  consolidation.  He  had  no 
visible  property,  save  a  few  scrapers  and  tools  used  in  his  business 
of  gradmgand  clearing.  John  Wiseman  and  the  plaintiff,  William 
Martin,  were  merchants,  living  in  Marshall,  and  doing  business 
there.  Hakes  made  arrangement  with  Wiseman  &  Martin  to  take 
his  orders  from  the  laborers,  his  employees,  and  pay  them  in  goods, 
and  he  agreed  to  pay  these  orders,  so  to  be  taken  out  of  money 
coming  to  him  by  virtue  of  his  contract  with  the  railway  company ; 
or,  if  not  so  paid  by  him,  he  agreed,  as  the  plaintiff  claims,  that 
Wiseman  &  Martin  should  have  all  the  rights  against  Hakes  or 
the  company  which  the  laborers  themselves  had,  sucn  being  claimed 
to  be  the  usual  custom  of  contractors  in  using  such  orders. 

In  pursuance  of  such  agreement  Hakes  delivered  to  laborers 
employed  by  him  in  the  construction  of  said  roadbed,  in  February, 
March,  and  April,  1883,  a  large  amount  of  orders,  of  which  the 
following  is  a  sample  copy  : 

""Mabshall,  April  6, 1888. 
"  Mr.  William  Martin  :  Please  deliver  to  bearer,  Martin  Perkins, 
$2  (two  dollars)  in  goods,  and  charge  same  to  account  of 

"  Tours,  etc.,  Z.  A.  Hakes." 

The  whole  amount  of  orders  so  taken  was  $559.26.  The  labor- 
ers brought  the  orders  to  Wiseman  &  Martin,  delivered  them,  and 
received  their  value,  mostly  in  goods,  but  sometimes  in  money. 
The  orders  were  never  paid  by  Hakes  or  by  the  company.  Hakes 
was  a  contractor  under  J.  H.  McLane  &  Son,  who  failed  to  pay 
Hakes,  and  therefore  he  testifies  he  was  unable  to  pay  these  orders. 
Neither  did  the  railroad  company  pay  Hakes  the  amount  of  them. 
It  appears,  from  the  testimony,  tnat  J.  H.  McLane  &  Son  were 
subcontractors  under  Brown,  Howard  &  Co.,  who  had  a  contract 
directly  from  the  railroad  company. 

The  plaintiff  claims  that  April  26,  1883,  he  presented  an  item- 
ized claim  for  these  labor  ordei-s  to  George  Marsh,  an  assistant 
engineer  of  the  railroad  company,  and  made  a  demand  for  the 
payment  of  the  same.     August  13,  1883,  plaintiff  gave,  aa  he 
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claims,  a  second  notice,  add  an  itemized  statement  of  his  claims,  to 
William  H.  Boeh,  an  assistant  engineer  of  the  road.  November 
30,  1883,  John  Wiseman  assigned  the  orders  belonging  to  him  to 
the  plaintiff,  and  on  the  same  day  plaintiff  served  two  notices  npon 
the  railroad  companjj^-one  notice  containing  a  demand  for  the 
payment  of  $263.86,  with  an  itemized  bill  of  the  labor  of  each 
employee  as  shown  by  the  orders  received  and  paid  by  him  ;  and 
the  other  for  $352.67,  being  the  amount  assignea  to  him  by  Wise- 
man, with  an  itemized  statement  of  the  same  character  as  the  one 
attending  his  notice,  to  which  was  attached  the  following :  "  I 
hereby  certify  that  the  above  amounts  are  dne  to  the  peraons 
named  for  labor  and  board  on  the  M.  &  O.  R.  in  accordance  with 
my  pay-roll,  which  amount  has  been  signed  over  to  John  Wise- 
man. Z.  A.  Hakes."  It  does  not  appear  that  Wiseman  or  Martin  * 
took  any  assignments  from  the  laborers  for  their  claims  against  the 
railroad  company,  or  had  any  agreement  with  any  of  them  in 
reference  to  the  matter.  The  evidence  shows  that  the  railroad 
company  paid  Brown,  Howard  &  Co.  in  full  for  their  contract. 
J.  H.  McLane  &  Son  failed  to  pay  Hakes,  as  he  testifies,  the 
amount  of  these  orders,  and  therefore  he  was  unable  to  pay  them. 

August  13,  1883,  there  was  owing  to  J.  H.  McLane  &  Son  from 
Brown,  Howard  &  Co.  about  $3000.  There  was  nothing  then 
owing  either  company  from  the  railroad.  On  that  date  the  rail- 
road company  notified  Brown,  Howard  &  Co.  not  to  pay  any  more 
money  to  J.  H.  McLane  or  J.  H.  McLane  &  Son  until  the  claims 
for  labor  and  materials  furnished  on  the  contract  of  J.  H.  McLane 
&  Son  were  paid.  Between  that  date  and  the  thirtieth  of  No- 
vember, 1883,  J.  H.  McLane  &  Son  paid  certain  labor  claims ;  and 
as  they  were  paid  and  certified  by  McLane,  Brown,  Howard  & 
Co.  would  pay  them ;  so  that  November  30,  1883,  they  were  owing 
J.  H.  McLane  &  Son  about  $2500.  It  does  not  appear  from 
the  i*ecord  whether  this  $2500  was  ever  paid  to  J.  H.  McLane  & 
Son  by  Brown,  Howard  &  Co.  or  not.  it  also  appears  from  the 
testimony  of  John  Wiseman  that  most  of  the  wor^  of  the  laborers 
to  whom  he  gave  goods  upon  Hake's  ordera  was  performed  in  No- 
vember and  December,  1882.  The  circuit  judge  instructed  the 
jury  to  find  a  verdict  for  defendant,  which  they  did,  and  judgment 
passed  in  its  favor. 

We  think  the  circuit  judge  was  correct  in  his  ruling.  There 
was  no  evidence  in  the  case  of  any  assignment  of  the  laborers' 
claims  against  the  railroad  to  either  Wiseman  or  the  nopiumfofan 

i)laintiff,  nor  anv  testimony  tending  to  showgthat  the  a««»"«>"- 
aborers,  in  taking  pay  upon  these  orders,  understood  that  they 
were  disposing  of  or  selling  or  assigning  their  claims  for  labor  to 
any  one.  The  declaration  avers  such  an  assignment,  but  there  was 
no  proof  of  one  from  any  laborer.  The  plaintiflPs  own  evidence 
shows  that  the  arrangement  was  made  with  Hakes  that  plaintiff 
26  A.  &  K  R.  Cas.— 28 
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should  pay  the  orders,  and  Hakes  would  pay  him  therefore  every 
month.  Wiseman's  arrangement  was  the  same.  Hakes  swears 
that  he  intended  when  he  gave^  the  orders  to  hav^  them  paid  out 
of  moneys  that  would  become  due  to  him  under  his  contract  with 
J.  H.  IMfcLane  &  Son,  and  intended  that,  in  the  course  of  the 
business  usual  in  such  cases,  Martin  &  Wiseman  should  both  have 
the  benefit  of  the  Michigan  statutes  and  laws  as  a  means  of  getting 
their  pay  in  case  he  did  not  pay  and  take  up  such  orders. 

The  paying  of  the  orders  drawn  by  Hakes,  or  his  assigning  his 
claims  to  them,  does  not  help  Martin  &  Wiseman,  as  this  court  has 
heretofore  held  that  the  statute  does  not  apply  to  contractors  or 
subcontractors.  Chicago  &  N.  E.  R.  Co.  v.  Sturgis,  44  Mich. 
538 ;  Peck  v.  Miller,  39  Mich.  594.  And  these  orders,  upon  their 
face,  or  their  payment,  cannot  be  treated  as  an  assignment  by  the 
payees  or  bearera  of  their  labor  debts  to  Martin  and  Wiseman, 
feeecher  v.  Dacey,  45  Mich.  92. 

There  are  other  reasons  why  the  plaintiff  was  not  entitled  to  re- 
cover. The  evidence  fails  to  show  that  a  bill  of  items  of  the  mate- 
rial and  labor  furnished  was  presented  to  the  company,  or  any 
of  its  agents,  prior  to  the  usual  pay-day  of  said  company,  which 
was  on  the  fifteenth  of  every  month.  The  notice  of  April  26, 
1883,  only  contained  a  statement  of  the  amount  of  orders,  and  to 
whom  paid  by  Martin.  No  itemized  account  was  presented  by 
Martin  of  his  claim,  or  of  Wiseman's,  assigned  to  him,  until  No- 
vember 30,  1883,  which  was  too  late.  The  notice  claimed  of 
August  13th  was  simply  a  demand  that  the  company  pay  a  judg- 
ment Martin  had  recovered  against  Hakes  before  a  justice  in  the 
city  of  Marshall.  How.  St.  §  3423  (proviso).  November  30, 
1883,  the  conipany  was  neither  indebted  to  Brown,  Howard  & 
Co.,  J.  H.  McLane  &  Son,  or  Z.  A.  Hakes.  Bottomley  v.  Port 
Huron  &  N.  W.  E.  Co.,  44  Mich.  542. 

We  are  referred  to  the  case  of  Missouri,  K.  &  T.  R.  Co.  v. 
Brown,  14  Kan.  557,  as  authority  to  support  the  proposition  that 
the  acceptance  of  pay  upon  and  delivery  of  these  orders  by  the 
laborers  was  equivalent  to  an  assignment  by  them  of  their  claims 
against  the  railroad  company,  under  the  statute.  The  opinion  in 
that  case  seems  to  hold  that  the  payment  by  a  third  person  of  * 
orders  drawn  upon  him  by  a  contractor  in  favor  of  laborers  ie  a 
transfer  of  their  claims  to  such  person.  But  their  statute  is  broader 
than  ours,  and  makes  the  railroad  company,  in  case  of  its  failure  to 
require  a  bond  of  the  contractor,  absolutely  liable  to  the  laborers, 
and  also  to  all  person^  furnishing  provisions  or  goods  of  any  kind 
to  the  contractor,  and  the  company  was  liable  to  Brown  in  that 
case  without  calling  the  payment  of  the  ordera  an  assignment. 
But  if  such  is  the  construction  in  Kansas  of  such  a  transaction,  it 
cannot  bo  so  considered  in  this  State. 

The  judgment  of  the  court  below  is  affiimed,  with  cost& 

The  other  justices  concurred. 
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\  MoEnight. 

(15  Lea  (Tern.),  886.) 

Where  the  servant  Toluntarily  performs  extra  services,  and  the  servant 

gives  the  master  no  notice  of  any  intention  to  claim  compensation  for  same, 
1^  settles  with  him  statedly  under  his  original  contract,  the  law  will  imply 
no  contract  and  give  no  compensation  for  said  extra  services. 

Appeal  in  error  from  the  circuit  court  of  McMinn  county.  D. 
C  TREWHrrr,  J. 

W.  Jd.  Baxter  J  P.  B.  Mayfidd^  and  A.  Blizzard  for  railroad 
company. 

J.  N.  Aiken  and  Bwrkett  cfe  I/m^ior  McKnight. 

Washburn,  8p.  J. — The  defendant  in  error  was  depot  agent, 
express  agent,  and  postmaster  at  Charleston,  Tennessee,  from 
April,  1869,  to  August,  1881,  the  post-office  being  kept  facts. 

in  the  depot  by  permission  of  plaintiflE  in  error  free  of  rent.  The 
distance  from  the  point  at  which  the  trains  usually  stopped  to  the 
post-office  is  from  fifty  to  seventy-five  yards.  Dnring  all  these 
years  defendant  in  error  met  the  trains  on  their  arrival,  and  car- 
ried the  mails  to  and  from  the  care.  On  July  7,  1881,  he  was 
discharged  from  his  agency  by  the  plaintifE  in  error,  and  on  tlie 
29th  of  the  same  month  brought  this  suit  in  the  circuit  court, 
claiming  $2500  as  the  reasonable  value  of  his  services  in  carrying 
the  mails  to  and  from  the  post-office  during  the  time  mentioned. 

The  declaration  contains  but  one  count,  and  is  as  follows: 
"  The  plaintiflE  sues  the  defendant  for  $2500,  which,  he  says,  is 
due  hini  from  the  defendant  for  work  and  labor  done  by  the  plain- 
tiflE for  the  defendant  in  carrying  the  United  States  mail  to  and 
from  the  United  States  mail  train  at  the  depot  in  Charleston,  Ten- 
nessee, to  the  post-office  in  said  town,  from  the  first  day  of  April, 
1869,  to  the  first  day  of  August,  1881,  at  the  instance  and  request 
of  the  defendant,  which  sum  of  money,  with  the  interest  thereon, 
is  due  and  unpaid." 

The  railroad  company  filed  four  pleas,  upon  which  issue  was 
taken,  viz :  1.  Non  assiumpit.  2.  Nil  debit.  3.  Statute  of  limi- 
tations of  six  yeai*6.  4.  A  special  plea  that  during  all  the  time  for 
which  compensation  is  claimed,  defendant  in  error  was  the  general 
agent  of  the  defendant  at  said  depot,  and  that  the  service  sued  for 
was  but  part  of  the  duties  of  his  agency,  and  was  fully  paid  for 
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before  Buit  brought.  On  the  trial  the  jury  found  a  verdict  for  the 
defendant  in  error,  and  plaintiff  in  error  has  appealed.  The 
referees  have  recommended  a  reversal  of  the  judgment,  and  de- 
fendant in  error  filed  exceptions  thereto. 

It  nowhere  appears  in  the  proof  that  plaintiff  in  error  was  a 
isontractor  with  tlie  United  States  for  carrying  the  mails,  nor  that 
it  was  any  part  of  its  duty  to  deliver  the  mails  at  the  postoflSce  at 
that  point;  and  this,  though  assumed  in  the  charge  of  his  Honor, 
the  circuit  judge,  is  a  mere  matter  of  inference  and  not  of  proof. 
It  does  appear  that  in  his  capacity  as  express  agent,  for  which  he 
was  paid  a  monthly  salary,  it  was  the  duty  of  defendant  in  error  to 
meet  each  mail  train,  and  it  further  appears  that  upon  his  earnest 
solicitation  he  was  allowed  the  use  of  a  room  in  the  depot  buildiitff 
for  a  post-office  free  of  rent.  During  all  these  twelve  years  and 
more  defendant  in  error  received  and  receipted  for  his  salary  as 
agent  of  the  company,  and  never  asked  for  additional  compensa- 
tion, nor  notifiea  the  railroad  company  that  he  expected  such 
compensation. 

The  circuit  judge  charged*  the  jury  that  if  the  post-office  was 
less  than  eighty  rods  from  the  road,  then  it  was  the  duty  of  the 
company  to  deliver  the  mail,  and  if  plaintiff,  in  the 
n;j>      KHRo-  absence  of  an  express  contract  to  do  so,  performed  said 
"*^''"*  service  with  the  Knowledge  and  assent  of  the  company, 

and  the  company  accepted  and  received  the  benefit  of  said 
service,  then  the  law  would  imply  a  contract  on  the  part  of  the 
company  to  pay  a  reasonable  compensation  therefor,  etc.  But  if 
said  services  were  performed  as  a  part  of  plaintiff's  duties  as  depot 
agent,  or  were  gratuitously  performed  at  the  time,  plaintiff  could 
not  recover  in  the  absence  of  an  express  contract  or  provision  to 
pay  on  the  part  of  defendant. 

This  charge  is  erroneous  in  two  particulars : 

First.  It  assumes  and  directs  the  jury  as  a  matter  of  law  that  the 
plaintiff  in  error  was  a  contractor  with  the  post-office  department 
of  the  United  States,  government,  and  that  as  such  it  was  its  duty 
to  deliver  the  mail  at  all  post-offices  within  eighty  rods  of  the  line 
of  road. 

Second.  We  hold  the  law  to  be  that  when  the  relation  of  master 
and  servant  is  established  by  contract,  and  during  the  existence  of 
said  relation  the  servant  valuntarily  performs  services  for  the  master 
with  no  agreement  or  understanding  that  he  should  be  paid  for  said 
extra  services,  and  the  servant  gives  the  master  no  notice  of  any  in- 
tention to  claim  compensation  for  sucli  services,  but  settles  with  him 
statedly  under  hifif  original  contract,  the  law  will  imply  no  contract 
for  said  extra  services.  Wood  on  Master  and  Servant,  sees.  86,  87, 
and  90  ;  Hair  v.  Bell,  6  Vt.  E.  35  ;  Angle  v.  Hanna,  22  111.  429. 

Other  errors  are  assigned,  but  we  forbear  to  notice  them,  as  for 
the  reason  above  stated. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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Action  b}f  Postmasttr  to  rooovtr  for  oarrying  Mail  from  Dtpot. — A  post- 
master received  the  mail  at  the  train  and  carried  it  to  his  office,  a  distance  of 
from  ten  to  twenty  rods.  The  service  was  voluntary  on  his  part,  performed 
under  no  contract,  and  with  no  expectation  of  compensation  therefor.  Dur- 
ing the  time  mentioned  the  railroad  company  was  a  contractor  with  the 
government  of  the  United  States  for  carrying  the  mail  on  the  various  lines 
of  its  road,  and  as  a  part  of  its  contract  '*  it  was  required  to  take  the  mails 
from  and  deliver  them  into  terminal  post-offices,  where  railroad  companies 
deliver  the  mails,  and  are  paid  for  hy  the  department  as  part  of  the  length 
of  the  route." 

JIM,  that  as  to  postmasters  and  agents  of  the  Post-office  Department, 
the  general  postal  regulations  are  not  facts  but  law,  and  agents  and  em- 
ployees of  said  department  will  not  be  allowed  to  predicate  actions  upon 
Ignorance  of  the  same.     Railroad  Co.  v.  White,  15  Lea  (Tenn.),  840. 

Authority  of  Engineer  to  bind  Company  for  Services  of  Party  rendered 
under  his  Direction^ — Certain  services  and  expenditures  were  rendered  and 
made  by  plaintiff  under  the  employment  and  direction  of  defendant's  chief 
engineer,  assuming  to  act  for  defendant  and  possessing  apparent  authority 
to  so  employ  and  direct  in  defendant's  behalf .  The  defendant  contended  and 
introduced  what  was  equivalent  to  evidence  tending  to  show  that  Tranah, 
the  chief  engineer,  and  a  partner  took  of  defendant  a  contract  '*  to  survey 
and  establish"  the  line  of  aefendant's  road,  and  '^  supervise  the  construction 
thereof,"  at  the  price  of  $1000  per  mile;  themselves  paying,  as  they  under- 
stood it,  the  expenses  of  so  doing;  and  that  they  had  no  authority  to  make 
any  contract  by  which  defendant  would  be  bound  to  pay  any  part  of  such 
expenses,  ffdd^  that  the  jury  were  warranted  in  finding  that  the  employ- 
ment of  defendant's  chief  engineer  to  **  survey  and  establish"  its  line  clothed 
him  with  apparent  authority  to  employ,  on  behalf  of  defendant,  such  sub- 
ordinates, and  incur  such  expenditures,  as  were  reasonably  suitable  to  that 
end,  and  that  plaintiff  was  entitled  to  recover.  Gillis  v,  Duluth,  etc.,  R.  Co. 
(Minn.,  Dec.,  1885),  25  N.  W.  Reptr.  608. 

Compensation  to  Employet— Contract. — ^A  railroad  company  received  a 
minor  into  its  service  who  signed  in  duplicate  an  agreement  to  be  subject  to 
certain  rules  and  regulations  for  four  years; 

Such  contract  provided  that  in  case  of  absence  during  the  said  term  ^ex- 
cept occasioned  by  sickness)  the  employee  should  serve  such  additional  time 
as  would  make  up  the  time  lost ;  ana  in  case  the  company  should  suspend, 
wholly  or  in  part,  the  work  in  the  shops,  the  wages  should  be  correspond- 
ingly suspended ;  and  that  ten  per  cent  of  the  wages  earned  should  be  re- 
tained as  security,  that  the  employee  should  complete  his  term  of  service. 
In  an  action  bv  said  employee,  after  he  arrived  of  age,  wherein  he  claimed 
to  recover,  under  a  narr  in  the  common  counts,  the  percentage  of  wages  re- 
tained by  the  company. 

Held,  that  upon  performance  of  his  contract  he  was  entitled  to  recover ; 
that  he  was  bound,  however,  to  make  up  for  time  lost  (not  from  sickness) 
when  the  company  had  full  or  partial  work  for  him  to  do,  but  not  for  time 
when  he  was  idle  because  the  company  suspended  work,  and  wages,  wholly 
or  in  part.    Penn.  R.  Co.  «.  Host,  104  Pa.  St.  26. 

Stttiemtnt  of  Claim — Release. — A  party  who,  having  the  capacity  and 
opportunity  to  read  a  release  of  claims  for  damages  for  personal  injuries, 
signed  hj  him,  and  not  being  prevented  by  fraud  practisea  on  him  from  so 
reading  it,  failed  to  do  so,  ana  relied  upon  what  the  other  party  said  about 
it,  is  estopped  by  his  own  negligence  from  claiming  that  the  release  is  not 
legal  and  oinding  upon  him  according  to  its  terms.  Wallace  f>,  Chicago, 
etc.,  R.  Co..  25  N.  W.  Reptr.  772. 

Settlement  of  Claim — Fraud.—If  a  servant  has  compromised  his  claim  for 
damages,  and  afterwards  uses  up  the  amount  received  in  liquidation  of  the 
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claim,  he  cannot  be  heard  to  assert  fraud  and  deceit  as  to  the  compromise, 
when  he  does  not  tender  back  the  amount  he  has  already  recelTed.  Stewart 
•.  Houston,  etc.,  R.  Co.,  62  Tex.  246. 


Illinois  Obntbal  B.  Oo. 

z. 
Willenbobo  et  al. 

(Ad9aiuie  Com,  lUifuni.    May  12,  1886.) 

The  breach  of  a  coTenant,  entered  into  for  a  valuable  consideration,  to 
maintain  a  farm  crossing,  is  not  in  itself  a  ground  for  equitable  relief.  The 
remedy  is  complete  at  law. 

Charters  of  companies  are  not  contracts  exempting  them  from  any  subse- 
quent regulation  or  control  by  the  State.  All  charters  are  subject  to  regula- 
tion and  control  by  the  police  power  of  the  State;  e,g,j  statute  exercising  the 
police  power  by  regulating  railroads  applies  to  companies  previously  char- 
tered. 

The  law  has  always  required  the  citizen  so  to  use  his  property  as  not  un- 
necessarily to  injure  another;  and  to  compel  the  observance  of  that  rule  even 
private  property  may  be  brought  within  legislative  control. 

Where  property,  whether  belonging  to  a  natural  person  or  a  corporation, 
becomes  affected  with  a  public  interest,  it  ceases  to  be  juris  prwati^  only. 
Where  a  party  devotes  his  property  to  a  public  use,  the  community  at  large 
acquires  such  a  qualified  interest  as  will  subject  it  to  legislative  control  for 
the  common  welfare.  In  the  exercise  of  this  power  the  construction  of  a 
farm  crossing  by  a  railway  company  is  compellable,  and  the  statute  imposing 
that  duty  is  a  valid  exercise  of  the  police  power.    2  Starr  &  C.  St.  a  114. 

Ebbob  to  Effingham. 

Green  cfe  Gilbert  for  plaintiff  in  error. 

Johm,  C*  White  for  defendants  in  error. 

SooTT,  J. — The  original  bill  in  this  case  is  for  an  injunc- 
tion and  relief,  and  was  brought  by  the  Illinois  Central  R.  Co. 
against  Henry  Willenborg  and  Frank  Deckerman.  It  appears 
faow.  from  the   allegations  of  the  pleadings  the  riglit    of 

way  on  which  the  road  of  complainant  is  constructed  divides 
lands  owned  by  defendant  Willenborg,  and  that  a  farm  crossing 
over  the  land  of  complainant's  road  is  necessary  for  the  convenient 
use  of  the  land  by  the  owner  and  his  tenants.  Defendant  Deck- 
erman is  a  tenant  of  his  co-defendant  Willenborg,  and  has  no 
other  interest  in  the  litigation.  As  early  as  1852  the  railroad  com- 
pany acquired  the  right  of  way  over  the  premises  by  deed  from 
Hen  i rick  Fisher,  and  soon  after  constructed  its  road  over  the 
same,  and  since  then  has  operated  its  trains  thereon.     On  the 
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twenty-fifth  day  of  May,  1882,  defendants  notified  the  railway 
company  to  build,  or  construct,  for  the  nse  of  the  farm,  a  private 
crossing  over  its  track  at  a  certain  point  indicated,  and  that,  if  it 
did  not  build  such  crossing  defendants  would  proceed,  under  the 
Btatute,  to  construct  it.  The  railroad  company  refused  or  neg- 
lected to  build  a  crossing  at  the  point  indicated,  or  elsewhere  on 
the  farm ;  and,  defendants  having  entered  upon  the  work  of  con- 
structing such  crossing,  the  bill  in  this  case  was  brought  to  per- 
petually enjoin  the  farther  prosecution  of  the  proposed  work.  It 
is  alleged  as  a  ground  of  i-elief  that  at  the  point  where  the  notice 
to  defendant  required  the  crossing  to  be  constructed,  there  is  a 
<leep  cut,  where  it  is  alleged  it  would  have  been  manifestly  unsafe 
to  make  a  farm  crossing ;  that  when  complainant  purchased  the 
right  of  way,  it  realized  the  danger  of  building  a  farm  crossing  at 
the  point  in  question,  ^nd  had  voluntarily  made  a  crossing,  for  the 
use  of  the  owner  of  the  land,  at  a  point  300  feet  north  of  the  point 
now  insisted  upon,  which  for  more  than  20  yeara  had  been  satis- 
factory. 

The  bill  makes  the  point,  that  sections  51  and  52,  c.  114,  Bev. 
St.,  under  which  it  is  allcjged  defendants  had  entered  on  the  right  of 
way,  and  were  constructing  the  crossing,  are  not  obligatory  on  the 
railroad  company,  for  the  reason  they  were  enacted  many  years 
since  complainant  received  its  charter  from  the'  State,  under 
which  it  had  constructed  and  operated  its  road,  and,  if  enforced, 
the  result  would  be  the  taking  of  the  private  property  of  the  com- 
pany for  the  private  use  and  oenefit  of  the  adjoining  landowners, 
which,  it  is  charged,  cannot  be  done,  under  the  constitution,  with- 
out first  making  compensation.  In  their  answers  defendants  in- 
sist that  sections  51  and  52,  cited,  are  applicable  and  binding  on 
the  railroad  company,  and,  if  enforced,  will  violate  no  provision  of 
the  constitution.  They  also  insist  upon  the  duty  resting  upon  the 
company,  arising  out  of  the  clause  of  the  deed  from  Fisher  to  the 
corporation,  which  obligated  the  company  to  erect  and  maintain 
for  him,  and  to  whose  rights  defendants  have  succeeded,  con- 
venient crossing,  which  is  as  follows :  ^'  It  is  understood  that  said 
company  shall  erect  and  maintain  such  crossings  as  may  be  neces- 
sary to  the  accommodation  of  persons  whose  lands  are  divided  by 
said  tract."  They  also  deny  that  such  crossing,  when  constructed, 
would  be  dangerous,  either  to  the  parties  using  it  or  to  the  railroad 
company.  After  filing  their  answer,  defendants  filed  their  cross- 
bill, alleging  the  duty  of  the  company  to  construct  the  crossing, 
both  under  the  statute,  and  also  under  the  covenants  contained  m 
the  right-of-way  deed.  On  hearing  the  evidence  the  circuit  court 
dismissed  the  original  bill  for  want  of  equity,  and  dissolved  the  in- 
junction, with  damages,  arid  granted  relief  on  the  cross-bill.  To 
reverse  that  decision  complainant  brings  the. case  to  this  court  on 
error. 
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There  would  seem  to  be  no  equitable  consideration  in  support  of 
the  original  bill,  since  complainant,  by  accepting  the  deed  of  the 
coysnniT  to  rifi^ht  of  wav,  had  covenanted  to  erect  and  maintain 
cBoeswo.  such  crossing  as  may  be  necessary  for  the  accommodation 

of  persons  whose  lands  are  divided  by  the  track  of  its  road.  Under 
that  covenant  it  is  and  was  the  clear  duty  of'the  railroad  company 
to  erect  and  maintain  a  suitable  farm  crossing  for  the  owners  of 
the  land  divided  by  its  track,  and  equity  will  hardly  listen  with 
much  favor  to  the  complaint  of  a  party  who  seeks  relief  against 
obvious  duty  arising  out  of  a  covenant  entered  into  upon  a  valu- 
able consideration. 

But  the  decision  dismissing  the  original  bill,  as  was  done,  may  be 
sustained  on  the  broad  ground  that  it  was  the  duty  of  the  company, 
Statutes  con.  tindcr  the  Statute,  to  construct  suitable  farm  crossings 
CTBDCTioH  *^F  ^OY  the  use  of  the  parties  through  whose  lands  its  road- 
wSSSSf  "Si  bed  is  constructed.  Section  1  of  the  act  of  1874  in  re- 
uoATOET.  lation  to  fencing  and  operating  a  railroad  makes  it  the 
duty  of  every  railroad  corporation,  within  six  months  after  its  line 
is  open  for  use,  to  construct  farm  crossings  "  when  and  where  the 
same  may  be  found  necessary  for  the  use  of  the  proprietor  of  the 
land  adjoining  such  railroad. '  Section  3  of  the  same  act  provides, 
whenever  a  railroad  corporation  shall  neglect  or  refuse  to  build  or 
repair  such  farm  crossing  as  provided  in  that  act,  the  owner  or 
occupant  of  the  lands  adjoining  such  railroad  through  which  the 
railroad  track  is  or  may  be  laid  may  give  notice  in  writing  to  such 
corporation  to  build  such  crossing  10  days  after  service  of  notice. 
Section  4  provides,  in  case  the  corporation  refuses  to  build  such 
crossing,  after  notice,  as  provided  in  section  3,  the  owner  or  occu- 
pant 01  such  land  may  build  it,  and  may  recover  double  the  value 
thereof  from  the  defaulting  corporation,  with  damages. 

Had  similar  provisions  with  tliese  sections  of  the  statute  been 
incorporated  in  the  charter  of  the  corporation,  or  existed  in  some 
law  that  entered  into  its  charter,  it  would  hardly  have  been 
insisted  the  company  would  not  be  bound  to  observe  them,  or 
that  their  enforcement  would  violate  any  provisions  of  the  con- 
stitution. The  point  is  made,  however,  that  these  provisions  are 
not  obligatory  on  this  corporation  because  they  were  enacted  many 
years  since  it  received  its  charter  from  the  State.  This  is  a  mis- 
apprehension of  the  law.  Tlie  regulation  in  regard  to  fencing  rail- 
road tracks,  and  the  construction  of  farm  crossings  for  the  use  of 
adjoining  landowners,  are  police  regulations,  in  the  strict  sense  of 
those  terms,  and  apply  with  equal  force  to  corporations  whose 
tracks  are  already  built,  as  well  as  those  to  be 
thereafter  constructed.  They  have  reference  to  the  pub- 
lic security,  both  as  to  persons  and  to  property.  All 
property  devoted  to  public  uses  takes  on  a  nature  or  qualification 
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qucui  pablic,  and  is  for  that  reason  held  to  be  subject  to  legisla- 
tive control  in  a  greater  or  less  degree,  and  to  which  ^^^^  ^^ 
the  mere  private  property  of  the  citizen  is  not  sub-  ovm  kailvtat 

-       ,  -rf.     ,.  *^l*''jl  1«1  'i.*  COEPORATIOH8. 

jected.  Sights  purely  and  exclusively  private,  m  no 
wise  affecting  otners,  and  in  no  way  affecting  public  morals,  are 
not  regarded  as  being  within  the  control  of  the  police  power  ;  nor 
can  mere  private  property  be  taken  for  public  uses  without  making 
to  the  owner  just  compensation ;  yet  the  law  has  always  required 
the  citizen  to  so  use  his  property  as  not  unnecessarily  to  injure  an- 
other; and  to  compel  tne  observance  of  that  rule  even  private 
property  may  be  brought  within  legislative  control  to  that  extent. 
But  where  property,  whether  belonging  to  a  natural  person  or  to 
a  corporation,  becomes  affected  with  a  public  interest,  it  ceases  to 
he  Juris  jf>rivati  only.  Wliere  a  party  devotes  his  property  to  a 
public  use,  the  community  at  large  acquire  such  a  qualified  interest 
as  will  subject  it  to  legislative  control  for  the  common  welfare. 
Accordingly,  the  property  of  railroads  and  other  similar  corpora- 
tions transacting  business  for  and  with  the  public  has  been  sub- 
jected to  burdens  not  imposed  on  the  owners  of  mere  private 
property  used  purely  and  exclusively  for  private  interest.  The 
distinctions  in  this  re^rd  have  been  unifoi*mly  observed.  It  is 
for  this  reason  it  has  been  freauently  held  railroad  corporations^ 
notwithstanding  no  such  right  had  been  reserved  in  their  charter, 
may  be  required  to  fence  their  track,  to  ptit  in  cattle-guards,  to 
place  upon  their  engines  a  bell,  and  to  do  many  other  things  for 
the  protection  of  li^  and  property.  No  public  exigency  has  ever 
made  it  neksessary  to  impose  such  burdens  on  the  citizen  exercising 
no  functions  or  occupations  in  their  nature  public  or  qiuisi  public. 
Bailroad  companies  are  public  corporations  in  a  limited  sense, 
although  the  right  of  way,  the  roadbed,  and  the  track  thereon 
are  for  the  exclusive  use  of  the  owners,  over  which  only  their  own 
conveyances  are  propelled.  All  others  are  excluded.  The  traffic, 
however,  on  railways,  bears  no  analogy  to  our  notions  of  travel  on 
an  ordinary  street  or  highway.  The  uses  are  totally  different,  and 
even  inconsistent.  The  one  is  exclusively  in  favor  of  the  owner, 
and  the  other  is  open  and  free  to  all.  The  common  use  of  rail- 
roads by  the  public  could  not  be  otherwise  than  dangerous.  It  is 
for  that  reason  their  use  is  restricted  to  the  owner.  The  fact  that 
railroad  corporations  are  e^ranted  exclusive  franchises  to  conduct  a 
business  in  its  nature  puolic  must  subject  them  to  all  reasonable 
control  to  secure  the  public  safety  and  welfare.  It  is  now  the 
settled  law  that  railroad  corporations  are  within  the  operation  of 
all  reasonable  police  regulations.  Otherwise  there  would  be  no 
security  for  the  life  or  property  of  the  citizen  residing  in  the 
vicinity. 

No  reason  is  perceived  why,  upon  the  same  principle  on  which 
a  railroad  corporation  may  be  required  to  fence  its  track  and  con- 
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struct  oattle^aards,  it  may  not  be  required  also  to  construct  farm 
crossings.  Tlie  one  is  a^much  required  as  the  other  for  the  con- 
yen  ience  and  safety  of  adjoining  landowners.  Such  corporations 
are  peimitted,  in  order  to  secure  the  best  and  most  useful  road- 
bed, to  make  deep  cuts,  and  throw  up  embankments  on  their  right 
of  way  through  farms.  On  account  of  the  peculiar  construction 
of  all  railways  it  is  obvious  it  is  impracticable  for  the  owner  whose 
lands  are  divided  by  the  track  to  pass  from  one  part  to  another 
unless  crossings  are  provided.  Indeed,  it  would  be  most  dangerous 
if  persons  should  attempt  to  cross  a  railroad  track  at  a  point  where 
no  provision  is  made  for  that  purpose ;  and  persons  are  not  per- 
mitted to  do  so.  It  certainly  cannot  be  inferred  the  legislature 
would  irrevocably  grant  to  a  railroad  corporation  a  franchise  to 
construct  a  railway  through  farm  lands  in  such  manner  as  to  cut 
off  all  right  of  passage  to  and  from  the  portion  separated  by  the 
roadbed.  The  proposition  that  a  corporation  can  construct  a  rail- 
road from  Galena  to  Cairo,  and  cannot,  upder  the  police  power  of 
the  State,  be  compelled  to  construct  "farm  crossings"  over  its 
track  for  the  use  of  the  owners  of  lands  over  which  it  passes,  is  too 
absurd  to  be  considered  seriously.  That  would  occasion  irreparable 
injury  to  the  adjoining  proprietor,  and  would  be  in  violation  of 
of  the  maxim  of  the  law,  sic  utere  tiu>  ut  alienum  non  loBduB.  The 
conclusion  seems  inevitable,  the  statute  that  requires  a  railroad 
corporation  to  construct  farm  crossings  "  when  and  where  the  same 
may  become  necessary  for  the  use  of  the  proprietors  of  the  land 
adjoining  such  railroad,"  as  well  as  to  fence  its  track  and  construct 
cattle-guards,  is  a  reasonable  police  regulation,  and  the  enforcement 
of  the  duty  enjoined  by  the  statute  violates  no  provision  of  the 
constitution. 

The  case  of  Illinois  Cent.  R.  Co.  v.  Bloomington,  76  111.  447,  is 
not  analogous,  in  its  facts  or  otherwise,  with  the  case  being  con- 
sidered, and  is  therefore  no  authority  in  support  of  the  position 
taken  by  counsel  in  this  case.  In  that  case  a  new  street  was  opened 
by  the  corporate  authorities  of  the  city  across  the  track  of  the  rail- 
road, and  it  was  thought  to  impose  the  whole  burden  upon  the 
company  to  construct  tiie  approach  of  such  new  street  to  and  over 
the  tracK,  and  this,  it  was  held,  could  not  be  done  under  any  power 
conferred  by  the  city  charter.  Constructing  approaches  to  and 
crossings  over  the  track  for  any  number  of  streets  that  may  be  laid 
out  by  a  municipal  corporation  is  a  very  different  thing  from  con- 
structing an  ordinary  farm  crossing,  that  is  made  indispensable  by 
the  construction  of  the  track  itself.  The  latter  could  reasonably 
be  anticipated  when  the  railroad  was  constructed,  but  it  could 
hardly  be  expected  the  company  could  anticipate  the  municipal 
corpomtion  would  open  new  streets  where  none  had  existed  when 
the  track  was  located.  Inasmuch  as  there  was  no  law  that  made  it 
the  duty  of  the  company  to  conform  to  a  new  state  of  facts  that 
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might  transpire,  it  was  held  the  general  assembly  had  no  rightful 
autLority,  under  the  constitution^  to  impose  such  burden  upon  the 
<5ompany  by  a  subsequent  law.  Nor  is  the  case  of  Chalcraft  v. 
Louisville,  £.  &  St.  L.  R.,  113  111.  86,  sufficiently  analogous  in  its 
facts  to  be  an  authority  against  the  views  expressed  in  tins  opinion. 

The  objection  that  the  construction  of  a  crossing  at  the  point  in- 
dicated would  be  dangerous  cannot  be  allowed  to  prevail.  It  is 
not  shown  there  is  any  other  place  on  the  premises  objictioms  to 
where  the  crossing  would  be  less  dangerous.  That  de-  S2S5S»^SSi. 
fendants  are  entitled  to  a  crossing  somewhere  on  their  ^™^^  "^^a. 
own  land,  either  under  the  contract  in  the  deed  or  under  the 
statute,  not  the  slightest  doubt  is  entertained.  But  would  a  farm 
crossing  at  the  point  in  question  be  dangerous?  It  is  not  proved 
it  would  be.  It  is  shown  the  cut  at  the  point  in  question  is  not 
much  more,  if  any,  than  six  feet  below  the  line  of  the  natural 
aurfaoe.  Some  dirt  has  been  thrown  from  the  cut  upon  the  adja- 
cent bank,  and  that  makes  the  cut  seem  deeper  than  it  really  is. 
It  is  quite  appai-ent  a  farm  crossing  properly  constructed,  at  the 
point  indicated,  would  not  be  dangerous  for  all  use  made  of  it  for 
an  ordinary  farm  crossing.  Such  crossings  are  only  intended  for 
the  use  and  benefit  of  the  farm,  and  the  persons  using  it  would  be 
expected  to  observe  more  care  than  is  ordinarily  observed  by  the 
puolic  on  an  ordinary  highway.  It  may  be  then,  if  there  were 
another  point  on  defendant's  farm  where  a  crossing  would  be  less 
dangerous,  the  company,  when  notified  to  build  it,  would  have  had 
the  privilege  to  select  it,  but  no  such  proof  is  made ;  nor  did  the 
company  elect  to  build  a  crossing  elsewhere  on  the  land  of  defend- 
ants ;  nor  were  defendants  under  any  obligation  to  accept  the  cross- 
ing on  other  lands  that  had  been  provided  many  yeare  before.  To 
make  any  use  of  that  crossing  they  had  to  follow  the  track  on  tlie 
right  of  way  for  a  considerable  distance  before  reaching  it,  and 
then  return  on  the  right  of  way,  on  the  other  side  of  the  track,  to 
their  own  land.  Such  a  mode  of  crossing  the  track  is  most  dan- 
gerous, and  the  law  will  not  require  defendants  to  expose  them- 
selves to  such  hazard  as  its  use  would  involve.  In  any  view  that 
can  be  taken,  the  decree  dismissing  the  original  bill  is  correct. 

Coming  now  to  the  branch  of  the  case  made  by  the  cross-bill  of 
defendants,  it  is  thought  the  decree  rendered  in  their  favor  cannot 
be  sustained.  Whether  they  are  entitled  to  have  a  crossing  con- 
structed by  the  company  for  their  use,  either  under  the  covenant 
in  the  right-of-way  deed,  or  under  the  statute,  or  both,  their 
remedy  is  clearly  in  a  court  of  law,  and  they  will  be  remitted  to 
that  forum,  where  such  matters  are  properly  cognizable.  The 
remedy  for  the  complaint  made  against  the  railroad  company  for 
the  omission  of  duty,  whether  it  arises  out  of  a  contract  or  under 
the  statute,  is  full,  complete,  and  adequate  at  law,  and  no  reason 
appears  why  a  court  of  equity  should  assume  jurisdiction. 
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The  decree  of  the  conrt  dismissing  the  original  bill  will  be 
affirmed,  und  the  decree  granting  relief  to  defendants  on  their  cross- 
bill will  be  reversed,  and  the  cro6&-bill  dismissed.  Each  party  will 
be  required  to  pay  its  own  costs  in  this  court. 

Railroad  may  be  required  to  buiid  Bridc^e  over  Hi^^hway  not  constructed* 
— ^By  a  New  Hampshire  statute  it  was  provided  that  **  if  any  railroad  shall 
intersect  or  cross  any  highway  in  any  town  in  this  State,  such  town  may,  at 
any  legal  town  meeting,  direct  that  such  place  of  crossing  or  interbection 
shall  M  secured  by  a  bridge  over  said  road,  or  by  the  erection  of  Kates  on 
both  sides  of  said  highway,  as  the  town  may  think  expedient.'^  A  bill  in 
equity  was  filed  by  the  Worcester,  etc.„R.  Co.  setting  forth  the  fact  that  a 
new  highway,  called  Eaton  Street,  in  the  city  of  Nashua,  was  established  by 
judgment  of  the  court,  but  had  not  been  constructed ;  that  the  City  Council 
of  Nashua  passed  a  resolution  that  the  plaintiff  '*  be  required  to  secure  the 
crossing  of  Eaton  Street,  in  said  Nashua,  by  its  railroad,  by  a  bridge  over 
said  street;"  and  alleged  that  the  city  had  no  legal  power  to  make  such  re- 
quirement. It  was  held,  according  to  the  provisions  of  the  al>ove  statute, 
that  the  railroad  might  be  compelled  to  build  the  bridge  over  the  h^hway, 
even  though  it  was  not  constructed.  Worcester  &  N.  R  Co.  e.  Nashua 
(New  Hampshire,  March,  1886),  5  East.  Reptr.  405. 

Wliere  Statute  declares  Farm  Crotting  to  be  Built  by  Railroadi  Owner 
may  select  Place. — Section  1286  of  the  Iowa  Code  is  as  follows:  ''When 
any  person'  owns  land  on  both  sides  of  any  railroad,  the  corporation  owning 
the  same  shall,  when  requested  so  to  do,  make  and  keep  in  good  re]pair  one 
cattle-guard  and  one  causeway,  or  other  adequate  means  of  crossing  the 
same,  at  such  reasonable  place  as  may  be  designated  by  the  owner."  The 
defendant  constructed  its  line  of  road  through  the  plaintiff's  farm.  After 
the  road  was  completed,  the  plaintiff  pointed  out  to  the  defendant  the  place 
where  he  desired  his  farm  crossing  to  be  made.  The  defendant  failed  and 
refused  to  make  a  crossinf^  at  the  point  indicated,  but  constructed  one  at 
another  place.  The  plaintiff  then  brought  an  action  to  compel  the  defend- 
ant to  make  the  crossing  at  the  place  selected  by  him.  BM^  that  under  the 
above  statute  it  is  the  rule,  that  the  landowner  shall  select  the  place  for 
such  crossing,  and  the  only  limitation  upon  such  landowner  in  exercising 
this  privilege  is  that  the  selection  must  be  reasonable.  Van  Vrankin  e.  Wis- 
consin, etc.,  R.  Co.  (Iowa,  April,  1886),  27 -N.  W.  Reptr.  761. 

Location  of  Crossing — Selection  by  Landowner. — Where  a  conveyance  of 
land  to  a  railroad  company  provided  that  grantee  was  to  furnish  grantor,  his 
heirs  and  assigns,  with  two  convenient  crossings  over  its  railroad,  the  loca- 
tion to  be  thereafter  designated  by  grantor,  one  of  which,  the  one  now  in 
question,  to  be  a  crossing  at  grade,  and  a  crossing  was  built  by  the  railroad 
at  a  point  selected  by  the  grantor  adapted  to  the  grade  of  the  road  as  then 
fixed,  any  obstruction,  by  gates  or  bars  subsequently  placed  at  such  cross- 
ing, or  any  changes  of  OTade  of  its  road,  entitles  the  grantor,  or  his  assigns, 
to  nominal  damages ;  but  plaintiff  is  not  entitled  to  demand  from  defend- 
ants the  expense  of  changing  the  grade  of  the  approaches  to  the  crossing. 
Williams  e.  Clark,  1  New  England  Reptr.  608. 

Right  of  Way  over  Railroad  may  be  acquired  by  Private  Person  or  by 
Prescription. — A  right  of  way  over  the  track  of  a  railroad  company  may  be 
acquired  by  a  private  person  by  prescription,  and  a  public  statute  imposing 
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New  Yoke,  Ontamo  and  WBSTEBir  R  Oo. 

(Advance  CaWy  New  York.    April  18,  1896.) 

No  action  will  lie  by  a  property-owner  a^nst  a  railroad  company  for 
changinf^  the  grade  of  the  highway  adjoining  his  premises,  where  the 
change  is  necessary  in  order  to  restore  the  highway  to  its  former  useful- 


Appeal  from  an  order  of  the  general  term,  second  department, 
aJBBrming  a  judgment  in  favor  of  defendant. 

The  complaint  charges  the  defendant  with  placing  an  embank- 
ment in  the  highway  in  front  of  his  lands  in  Rockland  county 
whereby  he  sustained  damages,  etc. 

No  allegation  of  want  of  eai*e,  or  negligence  in  doing  the  work, 
was  alleged  or  proved. 

Ahrarrb  A,  Dema/rest  for  appellant. 

Calvin  Frost  for  respondent. 

FmcH,  J. — Bailroad  companies  are  authorized  to  cross  public 
highways,  upon  the  condition  that  they  restore  them  to  their 
former  state,  or  so  as  not  to  impair  their  usefulness.  The  tracks 
may  cross  at  fi^rade,  or  above,  or  below  it,  and  the  „ 
necessities  of  the  railroad  govern  the  choice.  The  nroB-OKNKRAi. 
West  Shore  crossing  is  not  in  this  case  complained  of. 
It  took  for  that  purpose  no  land  of  the  plaintiff,  and  inflicted  upon 
him  no  injury.  Wnat  lies  at  the  basis  of  the  action  is  not  the 
crossing,  but  the  restoration  of  the  highway  to  its  usefulness  as 
such,  under  the  command  of  the  statute.  The  law  assumes  that 
the  crossing  will  be  upon  a  grade  which  the  convenience  or  needs 
of  the  i*ailroad  may  require,  and  that  as  a  consequence,  changes 
will  become  necessary  to  preserve  the  public  right,  and  the  duty 
of  such  restoration  is  imposed  upon  the  railroad  company.  Laws 
of  1850,  chap.  140,  §  28 ;  Laws  of  1864,  chap.  582,  §  1.  An  order 
of  the  court  is  a  necessary  preliminary  to  the  exercise  of  the  right, 
so  that  its  necessity  or  propriety  may  be  questioned  or  adjudged, 
and  notice  of  the  application  is  to  be  given  to  the  commissioners  of 
highways  in  order  tnat  they  may  be  neard  on  behalf  of  the  public 
interest. 

The  statute  which  confers  the  right  of  crossing  a  highway  ex- 
pressly permits  the  latter  to  be  carried  under  or  over  the  tracks,  as 
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may  be  found  most  convenient ;  and  if  the  consequent  cutting  or 
CHAMonio  embankment  gives  the  roadwaj  too  great  an  ascent  or 
SwuxT^SSS^  descent  the  line  of  the  highway  may  be  changed  and  ad- 
ooMPMBATioii.  ditional  lands  taken,  which,  when  paid  for,  become  part 
of  the  highway.  Laws  of  1860,  chap.  140,  §  24.  The  acts  require 
compensation  to  be  made  only  when  additional  lands  have  been 
taken,  and  the  duty  of  restoration  need  not  be  to  the  original  con- 
dition of  the  hi|?hway,  but  may  be  to  one  different  which  does  not 
impair  its  usenilness.  The  West  Shore  company  crossed  below 
the  grade  of  the  highway,  making  a  cutting  in  its  passage  and  so 
preventing  the  public  travel.  '  The  difficulty  could  have  but  one  of 
two  remedies.  Either  the  highway  upon  each  side  of  the  crossing 
must  be  sloped  down  to  the  grade  of  tjie  track,  or  the  cutting  must 
be  bridged  at  a  height  sufficient  for  the  passage  of  trains,  and  ap- 

E roaches  made  by  a  gradual  lifting  of  the  roadway  to  reach  the 
ridge  level.  The  last  was  the  manner  chosen,  and  in  view  of  the 
danger's  consequent  upon  grade  crossings  the  choice  was  prudent 
and  proper  both  for  tiie  safety  of  the  public  and  the  trains.  The 
highway  was  thus  restored  to  its  original  use,  and  within  its  origi- 
nal lines,  and  the  only  alteration  effected  was  a  change  of  its  grade. 
The  plaintiff's  fee  in  it  to  its  centre  line  was  not  stibjected  to  a  new 
or  different  use  mvolving  a  right  to  a  new  or  added  compensation, 
but  it  remained  unchanged  as  the  public  highway  originally  laid 
out  in  everything  but  its  grade.  If  it  became  such  by  dedication 
compensation  for  the  easement  was  expressly  waived.  If  taken  by 
right  of  eminent  domain  the  compensation  paid  covered  all  the 
damages  sustained,  among  which  were  necessarily  embraced  such 
as  might  flow  from  a  change  of  grade  required  for  the  public  use 
and  convenience.  That  might  be  altered  by  any  lawful  anthority, 
and  whatever  of  injury  or  inconvenience  should  result  to  the  abut- 
ting owner  was  either  waived  by  the  dedication  or  paid  for  by 
the  original  compensation,  so  that  a  change  of  grade  upon  a  high- 
way invades  no  private  right.  The  contrary  doctrine  once  held  — 
Fetcher  v.  Auburn  &  Syr.  R.  Co.,  Wend.  462 — has  been  effect- 
ually overruled.  Radcliff's  Ex'rs  v.  Mayor,  4  N.  Y.  195  (63  Am. 
Dec.  357) ;  Bellinger  v.  N.  Y.  C.  R.  Co.,  23  N.  Y.  42  ;  Selden  v. 
D.  &  H.  Canal  Co.,  29  Id.  642.  The  appellant  here  relies  upon 
Story  V,  Elevated  R.  Co.,  90  N.  Y.  122 ;  s.  c,  7  Am.  &  Enff.  R.  B. 
Cas.  596.  That  case  was  not  intended  to  thus  unsettle  the  law,  for 
it  expressly  excluded  from  its  operation  injuries  resulting  from 
changes  of  grade.  Its  doctrine,  if  applicable  to  this  highway,  that 
aright  of  property  in  the  street  •belongs  to  the  abutting  owner 
which  cannot  be  taken  away  from  him  without  compensation,  by 
the  erection  of  obstructions  not  essential  to  or  consistent  with  the 
Qormal  use  and  condition  of  the  street  as  such,  is  wholly  inappli- 
cable to  the  case  here  presented ;  and  this  for  the  douole  reason 
that  the  character  of  the  street  as  an  unobstructed  public  highway 
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remains  unaltered,  giving  equally  as  before  to  the  abutting  owner 
fall  opportunity  for  light  and  air  and  means  of  access  by  modify- 
ing his  own  grade,  and  leaving  the  street  wholly  to  its  natural  and 
normal  use,  so  that  no  property  of  the  abutter  is  taken ;  and  if 
taken  by  any  refinement  oi  construction,  it  is  a  taking  embraced 
in  and  paid  for  by  the  original  compensation,  or  contemplated  by 
the  original  Jdedication.  fieyond  a  doubt,  any  change  of  grade  by 
the  authorities  charged  with  the  public  duty  of  working  and 
maintaining  the  highway,  however  it  may  inconvenience  the  abut- 
ting owner,  takes  from  him  no  property  right  for  which  he  has 
not  been  compensated  ;  and  that  is  equally  true  although  the  power 
and  duty  of  changing  the  gi*ade  are  conferred  by  law  upon  others 
than  the  highway  commissioners,  and  the  need  of  it  springs  from 
another  public  purpose. 

The  right  of  the  legislature  to  permit  a  raiboad  company  to  cross 
a  public  highway,  and  either  upon  the  same  or  a  different  grade,  is, 
01  course,  conceded.  In  the  latter  cas  a  corresponding  change  in 
the  grade  of  the  highway  becomes  necessary.  That  change  the 
commissionei*8  of  highways  would  have  a  right  to  make,  and  so 
restore  the  road  to  the  public  use  without  any  responsibility  to 
abutters.  But  that  duty  is  imposed  by  statute  upon  the  railroad 
company  and  the  expense  charged  upon  them  ;  and  in  the  process 
of  restoration  they  simply  stand  in  the  place  of  the  highway  com- 
missionei-s,  having,  for  the  purpose  of  the  restoration  and  so  far  as 
needed,  all  their  official  riglits  and  charged  with  all  their  duties. 
It  was  so  held  in  Bellinger  v.  N.  Y.  C.  K.  Co.,  supra.  The  couii; 
said  :  "  Where  persons  are  authorized  by  the  legisliiture  to  perform 
acts  in  which  the  public  are  interested,  such  as  grading,  levelling, 
and  improving  streets  and  highways  and  the  like,  and  they  act 
with  proper  care  and  prudence,  they  are  not  answerable  for  the 
consequential  damage  which  may  be  sustained  by  those  who  own* 
lands  bounded  by  the  street  or  highway.  The  doctrine  is  equally 
applicable  to  the  construction  of  a  railroad  by  a  private  corpora- 
tion, for  the  enterprise  is  considered  a  public  one,  and  the  author- 
ity is  conferred  for  the  public  benefit."  The  same  doctrine  was 
involved  in  Uline  v,  N.  i.  C.  &  H.  E.  R.  Co.,  rec^itly  decided 
23  Am.  &Eng.  E.  R.  Cas.  3.  There,  as  here,  the  crossing  of  a  city 
street  had  been  followed  by  a  change  of  grade  of  the  highway  in 
front  of  plaintiff's  premises,  for  which  she  sued  and  recovered  both 

E resent  and  prospective  damages.  We  reversed  the  judgment^ 
olding,  that  if  the  railroad  company  changed  the  grade  by  a  valid 
authority,  the  plaintiff  could  not  recover  at  all ;  but  if  without  such 
authority,  was  liable  only  for  the  accrued  damages  as  in  case  of 
trespass.  Of  course,  if  her  property  was  taken,  the  last  ruling  was 
wrong.  If  the  law  permitting  a  highway  crossing  required  the 
road  to  be  restored  to  public  use  by  the  commissioners,  and  the 
railroad  company  to  reimburse  the  necessary  expense,  there  could 
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be  no  question  of  the  right  of  the  commifisioners  to  change  the 
grade  without  any  accountability  to  the  abutting  owners,  and  die 
case  is  not  changed  when  instead  the  railroad  company  is  itself 
compelled  to  make  the  restoration.  A  change  made  by  the  com- 
missioners is  deemed  an  incident  to  the  existence  of  the  road  as  a 
public  highway,  and  is  assumed  to  be  dictated  by  the  public  neces- 
sity, and  justified  by  the  resultant  public  benent.  The  same  as- 
sumption governs  when  a  railroad  crossing  compels  the  change,  as 
the  Bellinger  case  expressly  decides.  The  crossing  itself  is  per- 
mitted not  as  a  boon  to  a  private  corporation,  but  as  a  public  pur- 
pose which  comes  into  collision  with  another  public  purpose  and 
requires  an  adjustment  to  harmonize  the  two ;  and  the  same  policy 
prevails  when  the  situation  is  reversed  and  the  highway  seeks  to 
cross  the  railroad.  It  may  do  so  without  compensation  to  the  cor- 
poration whose  land  is  occupied  and  whose  convenience  is  dis- 
turbed, and  the  sole  justification  is  that  it  may  properly  be  treated 
as  a  public  corporation  engaged  in  the  accomplishment  of  a  public 
purpose,  so  that  when  under  the  statute,  a  railroad  company,  as  it  is 
commanded  to  do,  enters  upon  the  restoration  of  a  highway  it  be- 
comes for  the  time,  and  at  the  place,  the  constituted  public  au- 
thority to  make  the  restoration  ;  and,  if  it  does  so  with  reasonable 
prudence  and  skill,  encounters  no  greater  liability  than  would  at- 
tend the  same  change  if  made  by  the  usual  public  authority.  No 
question  of  negligence  in  the  manner  of  making  the  restoration  is 
raised  in  the  case. 

The  judgment  should  be  aflirmed,  with  costs. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Judgment  affirmed. 

Action  by  Property-owner  against  Railway  Company  for  chan^ng  Grade 
of  Highway. — See  Buchner  v,  Chicago,  etc.,  R.  Co.,  14  Am.  &  iSng.  R  R. 
Cas.  447. 

Private  Citizen  has  no  Right  of  Appeal  from  Decision  of  County  Commis- 
sioners concerning  Railway  Crossing  under  Massachusetts  Statute. — One 
Aspinwall,  a  citizen  of  theigtown  of  Brookline,  filed  an  appeal  from  the  de- 
cision of  the  county  commissioners  concerning  the  construction  of  a  crossing 
over  the  tracks  of  a  railroad.  The  selectmen  of  the  town  moved  to  dismiss 
the  appeal  on  the  ground  that  Aspinwall  had  no  right  to  appeal.  The  ques- 
tion turned  upon  the  meaning  of  the  word  **  party*'  in  the  act  of  1882,  which 
provided  *^  any  party  aggrieved  by  the  decision  or  order  of  the  county  com- 
missioners in  any  matter  or  proceeding  arising  under  section  120  and  section 
128  of  chapter  112  of  the  public  statutes  may  appeal  therefrom  to  the 
board  of  railroad  commissioners.*'  It  was  hdd  that  the  only  parties  interested 
in  the  appointment  of  the  commission  and  the  subsequent  proceedings  are 
the  railroad  corporation  represented  by  the  directors,  the  city  or  town, 
represented  by  the  mayor  and  aldermen,  or  the  selectmen  and  the  county 
represented  by  the  county  commissioners,  and  that  hence  an  individual  ag- 
grieved by  the  decision  of  the  county  commissioners  has  no  ri^t  of  appeal. 
Chandler  e.  Railroad  Commissionen  (Mass.,  Feb.,  1886),  6  N.  £.  Reptr.  65. 
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(Lau  BeparUy  17  Q.  B.  Dw.  118.) 

The  Grand  Tramways  Act,  1870  (88  &  84  Vict.  c.  78),  rei^lating  tramway 
companies  authorized  by  statute  to  use  tramcare  in  the  public  streets,  enacts 
by  s.  55  that  *'  the  promoters  or  lessees,  as  the  case  may  be,  shall  be  answer- 
able for  all  accident,  damages,  and  injuries  happening  through  their  act  or 
default,  or  through  the  act  or  default  of  any  person  in  their  employment,  by 
reason  or  in  consequence  of  any  of  their  works  or  carriages.  .  .  ." 

Beld^  that  s.  55  applies  only  to  a  wrongful  act  or  default,  and  does  not 
anake  the  promoters  or  lessees  answerable  for  mere  accident  caused  without 
negligence  by  their  use  of  tramcars.  f 

Special  case  stated  on  appeal  from  the  Oldham  County  Court. 

This  was  an  action  brougnt  to  recover  the  sum  of  2£  10^.  for 
damages  sustained  by  the  plaintiff  in  consequence  of  his  horse, 
harness,  and  trap  having  been  run  into  by  a  tramcar  engine  belong- 
ing to  the  defendants,  a  steam  tramway  company,  working  funder 
parliamentary  powers)  certain  tramways  in  the  borough  of  Oldham 
and  in  the  suburbs  thereof,  and  it  was  upon  one  of  such  tramways 
that  the  accident  in  Question  happened. 

The  plaintiff  sougiit  to  recover  damages  for  injury  to  his  horse, 
wliich  was  thrown  aown  in  the  highway  by  the  steam-engine  of 
the  defendants  drawing  their  tramcar.  The  driver  of  the  engine 
first  saw  the  horse,  which  was  being  driven  by  the  plaintiff  m  a 
two- wheel  trap,  coming  towards  him  at  a  distance  of  about  fifteen 
yards,  but  did  not  hear  the  plaintiff  shout  to  him,  and  consequent- 
ly did  not  slacken  speed  until  he  was  within  two  or  three  yards  of 
the  trap,  when  the  norse  being  frightened  became  unmanageable, 
and  backed  across  the  tram-raUs  and  was  thrown  down  and  hurt  bv 
the  engine  before  it  was  possible  to  bring  it  to  a  complete  standf. 
Under  these  circumstances  the  county  court  judge  found  that 
neither  the  plaintiff  nor  the  defendants'  servants  were  guilty  of  any 
negligence,  and  that  horses  otherwise  quiet  were  liable  to  be 
frightened  by  this  and  other  similar  engines  of  the  defendants 
and  could  not  safely  be  driven  past  them,  and  that  this  caused  the 
accident.  He  took  time  to  look  at  the  provisions  of  the  General 
Tramsways  Act,  1870  (33  &  34  Vict.  c.  78),  to  which  the  defend- 
ants' special  Act  was  subject,  and  which  by  s.  55  enacts  '^  that  the 
promoters  shall  be  answerable  for  all  accident,  damages,  and  in- 
juries  happening  through  their  act  or  default  ...  by  reason  or 
m  consequence  of  any  of  their  works  or  carriages^"  and  held  that 
96  A.  &  R  R  Gas.— 34 
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the  word  "act"  could  not  be  coDStrued  to  mean  wrongful  act,  and 
that  the  plaintiff  was  entitled  to  judgment  for  the  amount  of  dam- 
ages claimed  in  the  plaint,  with  costs. 

The  question  for  the  opinion  of  the  court  was  whether  the  above 
judgment  was  right. 

(r.  S.  jBoioer  for  appellants. 

Denman,  J.— We  are  unable  to  support  the  ruling  of  the  countj 
court  judge.  I  see  nothing  in  the  s.  55  itself  to  lead  us  to  such  a 
conclusion  as  that  companies,  which  are  authorized  to  run  their 
vehicles  by  Parliament,  should  be  liable  for  acts  which  are  not  im- 
putable in  any  way  of  blame  to  themselves  or  their  servants. 

The  section  says  that  "  the  promoters  or  lessees,  as  the  case  may 
be,  shall  be  answerable,"  etc.  I  think  the  object  of  this  clause,, 
which  is  one  of  a  number  headed  "Miscellaneous," 
or  ACT-LiA.  was  to  determine  who  shall  be  liable  when  there  is 
MOTOHs  Ain>  liability,  and  not  to  increase  the  liability  of  the  company 
or  promoters  or  lessees  beyond  that  would  exist  in  the 
absence  of  such  a  clause.  They  shall  be  answerable  "  for  all  acci- 
dent, Damages,  and  injuries  happening  through  their  act  or  default, 
or  through  the  act  or  default  of  any  person  in  their  employ-, 
ment  by  reason  or  in  consequence  of  any  of  their  works  or  car- 
riages."  It  appears  to  me  that  "  accident,  damages,  and  injuries 
happening  through  their  act  or  default"  must  be  confined  to  acci- 
dents, damages,  and  injuries  which  happen  through  some  wrongful 
act  of  theirs,  either  in  the  nature  of  an  act  of  commission  or  an  act 
of  omission,  or  default, wliich  is  an  act  of  omission;  and  that  is  the  real 
distinction  which  is  to  be  drawn  between  those  two  words.  "  By  rea- 
son or  in  consequence  of  any  of  their  works  or  carriages," — tliat  is,  if 
either  in  laying  down  the  tramways,  or  through  any  of  the  works, 
by  an  act  of  omission  or  commission,  an  accident  happens,  the  pro- 
moters or  lessees  shall  be  answerable,  and  if  in  consequence  of  the 
legal  user  of  the  highway  some  wrongful  act  is  done  or  neglect  takes 
place,  such  as  neglect  to  scotch  a  wheel,  etc.,  and  an  accident  hap- 
pens through  that,  an  action  shall  lie ;  but  there  is  nothing  in  this 
Act  to  bring  about  such  a  result  as  that  a  company  using  tneir  car- 
riages on  the  tramway,  which  is  authorized  by  Parliament,  and  hav- 
ing carriages  properly  constructed,  and  as  to  which  there  is  no  act 
or  omission  wnich  makes  them  unsuitable  for  use,  and  worked  by 
servants  guilty  of  no  negligence,  shall  be  answerable  for  a  pure  ac- 
cident— not  caused  by  any  wrongful  act  or  default.  Notning  in 
the  cases  cited  applies  to  this  case.  They  are  distinguishable,  and 
we  ought  not  to  extend  decisions  on  totally  different  Acts  in  favor 
of  a  case  such  as  this.  The  tramway  is  authorized,  the  carriages 
used  on  it  are  lawful ;  there  is  no  negligence  in  the  user  of  the  tram- 
way or  in  the  construction  of-  the  line ;  a  horse,  unfortunately  over- 
timid,  is  frightened  by  the  tramcar ;  there  is  no  opportunity  of  stop- 
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ping  it  at  the  moment ;  neither  party  is  to  blame.  Under  these 
circumstances  we  cannot  hold  that  any  such  right  of  action  exists  as 
that  wliich  was  thought  to  exist,  and  therefore  this  appeal  must  be^ 
allowed. 

Wills,  J. — I  am  of  the  same  opionion.  Notwithstanding  that 
we  have  had  an  argument  on  only  one  side,  I  am  unable  to  enter- 
tain any  serious  doubt,  for  it  seems  to  me  that  the  construction  put 
on  s.  55  by  my  Brother  Denman  is  the  only  resouable  construction 
that  can  be  put  on  it,  and  that  of  the  learned  county  court  judge 
would  put  the  company  in  a  considerably  worse  position  than  if 
their  tramway  were  unauthorized.  If  there  were  no  Act  an  action 
brought  against  them  could  not  succeed  unless  the  plaintiff  showed 
that  what  they  had  done  amounted  to  a  nuisance,  or  that  there  was 
some  negligence.  But  here,  if  the  county  court  judge  was  right, 
they  have  a  far  wider  liability,  and  of  a  totally  different  kind,  for  it 
would  be  impossible  to  define  the  limit  of  it,  and  what  pure  acci- 
dents— for  there  are  pure  accidents — ^the  company  mi^t  not  be 
made  made  liable  for. 

Appeal  allowed* 


OoLLiNS,  by  Next  Friend, 

V. 

South  Booton  Horse  R.  Co. 

{Ad/ocmce  Casey  Masmehtuetta.     Jvly  8,  1886.) 

It  cannot  be  said,  as  a  matter  of  law,  that  permitting  a  child  four  years 
old  to  go  upon  a  street  in  which  there  is  a  horse  railway,  in  company  with  a 
child  eleyen  years  old,  is  negUgence  in  the  parents,  or  that  the  elder  child 
had  not  sufficient  intelligence  to  be  intrusted  .with  the  care  of  the  younger. 

A  child  is  to  be  held  to  the  exercise  of  that  degree  of  care  which  may 
reasonably  be  expected  of  children  of  the  same  age,  or  which  children  of 
that  age  ordinarily  exercise. 

The  same  general  principles  govern  in  determining  whether  the  acts  of  a 
child  amount,  as  matter  of  law,  to  contributory  neglip^ence,  as  in  the  case 
of  adults,  although  the  degrees  of  care  required  are  different. 

On  report  from  the  Superior  Court.  Verdict  for  plaintiff  sus- 
tained. 

Action  of  tort  for  personal  injuries,  brought  by  Patrick  Collins, 
the  father  and  next  friend  of  Daniel  Edward  Collins.  The  de- 
fendant is  a  corporation  operating  lines  of  street  railway  from 
Boston  proper  to  City  Point,  in  South  Boston,  one  of  which  runs 
through  Broadway,  a  public  street,  where  there  are  two  tracks. 
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The  cars  goin^  from  Boston  mn  upon  their  right-hand  track, 
which  is  called  the  outward  track ;  those  coming  to  Boston  run 
upon  their  left-hand  track,  which  is  called  the  inward  track ;  so 
that  cars  meeting  pass  each  other  to  the  right.  At  the  point 
where  the  accident  occurred,  Broadway  is  crossed  at  right  angles 
4)j  another  public  street,  called  C  Street.  At  and  approaching 
tne  point  oi  intersection  both  streets  are  substantially  level  and 
straight  for  a  lonjg  distance ;  and  Broadway  may  be  said  to  run 
«ast  and  west,  ana  C  Street  north  and  south.  Another  line  of 
the.  defendant's  cars,  running  to  City  Point,  known  as  the  Dover 
Street  line,  runs  through  Fourth  Street  (the  next  street  south  of 
and  parallel  to  Broadway)  to  said  C  Street;  thence  northerly 
through  C  Street  to  Broadway,  turning  into  the  outward  track  in 
Broadway,  and  thence  to  City  Point. 

The  plaintiff,  a  boy  4  years  and  23  davs  old,  lived  with  his  par- 
ents oa  Athens  Street,  near  the  corner  of  C  Street — Athens  Street 
being  the  next  one  northerly  of  andparallel  to  Broadway — and  left 
home  on  the  afternoon  of  July  29, 1882,  the  date  of  the  accident, 
in  company  with  his  sister  Nellie,  a  girl  11  yeare  of  age,  lacking  a 
month  and  5  days,  to  make  a  purchase  at  a  store  which  was  on  C 
Street,  but  on  the  other  side  of  Broadway  from  where  the  plaintiff 
lived ;  and  while  on  their  way  home,  crossing  Broadway  from  one 
corner  to  the  opposite  corner,  which  were  connected  by  a  cross- 
walk, the  plaintiff  was  knocked  or  fell  down,  and  was  ran  over,  on 
the  inward  track  in  Broadway,  ^  by  one  of  the  defendant's  cars, 
driven  and  controlled  by  its  agents,  coming  from  City  Point,  and 
on  its  way  to  Boston,  whereby  the  plaintiff  was  injured. 

After  the  evidence  was  all  in,  the  defendant  requested  the  court 
to  rule  that  on  all  the  evidence  the  plaintiff  was  not  entitled  to  re- 
cover ;  that  he  had  not  shown  due  care  in  the  boy  Daniel  E.  Col- 
lins, or  in  his  custodian,  or  negligence  on  the  part  of  the  defend* 
ant.  The  court  declined  so  to  rule,  but  submitted  the  case  to  the 
jury  under  instructions  not  excepted  to. 

The  verdict  was  for  the  plaintiff ;  and  at  the  request  of  the  de- 
fendant the  case  was  reported  to  this  court. 

H,  D,  Smith  and  Paul  West  for  defendant. 

-H!  K  JSoUes  and  Geo.  A.  Savyyer  for  plaintiff, 

FiBLD,  J. — We  cannot  say,  as  matter  of  law,  that  the  parents  of 
NBOLIOK9CX  o  *^®  plaintiff  were  negligent  in  permitting  him  to  go 
PAiScHT*w*TO  upon  the  streets  with  his  sister,  who  was  then  neany 
TO  oo  upoM  11  years  old,  or  that  the  sister  had  not  sufficient  intelli- 
gence and  discretion  to  be  intrusted  with  the  care  of  him. 
Mulligan  ^.  Curtis,  100  Mass.  512;  Lynch  t?.  Smith,  104  Mass. 
52  ;  O'Connor  t7.  Boston,  etc.,  R.  Co.  135  Mass.  352  ;  s.  c,  15  Am. 
&  En^.  R.  R.  Cas.  362. 

Neither  can  we  say  that  there  was  not  evidence  for  the  jury  of 
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iies^ligence  on  the  part  of  the  driver  of  the  car.     Com.  v.  Metro- 
politan E.  Co.,  107  Mass.  236. 

The  driver  of  a  horse  car,  in  a  street  where  there  are  children, 
may  well  be  required  to  manage  his  cai*  with  reference  to  all  the 
risks  that  may  reasonablv  be  expected.  And  among  these  may  be 
reckoned  risks  arising  irom  the  heedlessness  and  indiscretion  of 
children.  All  the  evidence  in  favor  of  the  defendant  may  be  dis- 
regarded in  considering  the  questions  of  law  before  us,  and  the  evi- 
dence of  Kellie  Collins  is  not  necessarily  to  be  taken  as  true  against 
the  plaintiff,  if  there  is  other  evidence  in  his  favor  which  contra- 
dicts it. 

It  must  be  taken,  on  any  view  of  the  case,  that  the  plaintiff  ran 
across  the  track  in  front  of  the  horses,  and  was  either  hit  by  the 
off  fore  leg  or  off  hind  leg  of  the  off  horse,  or  by  the  right- 
hand  side  of  the  dasher  of  the  car,  or  of  the  body  of  the  car,  and 
thus  thrown  down  and  under  the  car,  or  that  he  fell  upon  or  near 
the  right-hand  rail  and  was  drawn  under  the  car.  His  sister  left 
him  just  before  they  reached  the  track  on  which  the  car  was  cross- 
ing, and  when  the  horses  were  dangerously  near  to  them,  and 
eitiier  ran  across  in  front  of  the  horses  or  ran  back,  leaving  him  to 
run  across  alone,  while  she  afterwards  followed  him,  going  either 
in  front  or  behind  the  car.  It  was  said  in  Lynch  v.  Smith,  104 
Mass.  57 :  "  It  does  not  necessarily  follow,  because  a  parent  neg- 
ligently suffers  a  child  of  tender  a^  to  cross  the  street,  that  there- 
fore the  child  cannot  recover.  Ii  the  child,  without  being  able 
to  exercise  any  judgment  in  regard  to  the  matter,  yet  does  no.  act 
which  prudence  would  forbid,  and  omits  no  act  that  prudence 
would  dictate,  there  has  been  no  negligence  which  was  directly 
contributory  to  the  injurv."  But  if  the  child  does  act  in  a  man- 
ner which  would  be  careless  in  a  prudent  person  of  mature  yeai-s 
and  ordinary  intelligence,  and  this  carelessness  contributes  to  the 
injury,  what  is  the  test  by  which  the  conduct  of  the  child  is  to  be 
tried  in  determining  whether  it  has  exercised  due  care  ? 

Courts  have  held  tliat  up  to  a  certain  age,  not  very  accurately 
defined,  it  must  be  conclusively  presumed  that  a  child  i>^o„gopcAM 
has  not  sufficient  intelli&cence  and  discretion  to  exer-  tobbkxpbctkd 
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cise  due  care  under  the  circumstances,  and  in  the  place 
in  which  he  is  found,  and  that  it  is  negligence  on  the  part  of  the 
persons  who  have  charge  of  him  to  permit  him  to  go  there  unat- 
tended. If  such  a  child  has  not  acted  as  reasonable  care  would 
dictate,  judged  by  the  ordinary  standards  for  adult  persons,  and 
thus  has  contributed  to  the  injury,  and  if  the  persons  having  the 
charge  of  such  a  child  have  negligently  permitted  him  to  go  there 
alone,  both  these  facts  constitute  negligence  which  will  prevent 
him  from  maintaining  an  action.  There  is  also  an  age  within 
which  courts  have  held  that  one  child  is  conclusively  presumed 
not  to  have  sufficient  intelligence  and  discretion  to  take  charge  of 
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another  who  is  younger,  and  that  it  is  negligence  on  the  part  of 
the  parents  or  guardians  of  such  children  to  permit  them  to  m 
together  to  places  of  danger,  and  if  they  do,  and  the  children  go 
not  use  reasonable  care,  and  thus  have  contributed  to  the  injury, 
they  cannot  recover.  Beyond  these  ages,  courts  have  left  it  to  the 
jury  to  determine  whether  the  parents  or  guardians  were  negli- 
gent in  permitting  a  child  to  go  alone  to  a  place  of  danger,  or 
m  permitting  him  to  go  there  in  charge  of  another  child,  and  if 
it  is  found  that  they  were  not  negligent,  then  it  has  been  left  to 
the  jury  to  determine  whether  the  child  or  children  reasonably 
exercised  that  degree  of  care  of  which  they  were  capable,  and  it 
has  been  said  that  it  is  only  necessary  for  them  "  to  exercise  such 
capacity  as  they  have." 

The  care  which  an  adult  person  is  bound  to  exercise  is  said  to 
be  the  care  wliich  a  person  of  ordinary  intelligence  and  prudence 
would  exercise,  and  is  not  determined  by  the  amount  of  inlelli- 
gence]which  he  actually  possesses,  unless  he  is  non  compos  mentis  / 
and  as  the  law,  as  far  as  practicable,  endeavors  to  establish  general 
rules  of  conduct,  it  is  probable  that  the  more  accurate  statement 
of  the  law  for  children  is  the  one  usually  made — namely,  that  a 
child  is  to  be  held  to  the  exercise  of  that  degree  of  care  which 
may  reasonably  be  expected  of  children  of  his  age,  or  which  chil- 
dren of  his  age  ordinarily  exercise. 

The  court,  with  more  or  less  hesitation,  in  what  it  deems  plain 
cases  according  to  common  experience,  has  declared  that  the  acts 
or  conduct  of  an  adult,  under  the  circumstances,  constitutes,  as 
matter  of  law,  contributory  negligence;  and  the  question  arises 
whether  the  court  can  make  the  same  declaration  concerning  the 
acts  or  conduct  of  a  child  of  tender  age,  who  yet  is  so  old  that 
they  cannot  say,  as  a  matter  of  law,  that  he  has  not  sufficient  dis- 
cretion to  be  permitted  to  act  on  his  own  judgment.  We  think 
that  it  has  been,  in  effect,  decided  that  the  same  general  principles 
govern  courts  in  either  case,  although  the  degrees  of  care  required 
are  different. 

In  Mattey  v.  Whittier  Machine  Co.,  140  Mass.  337  (1  New  Eng. 
Reptr.  482),  the  plaintiff  was  6  years  and  7  month  sold  at  the  time 
of  the  accident,  and  the  opinion  implies  that  there  might  be  cases 
in  which  the  court  would  hold,  as  matter  of  law,  that  a  girl  of 
that  age  was  guilty  of  contributory  negligence.  See  O'Connor  v. 
Boston  &  Lowell  R.  Corp.,  135  Mass.  352;  s.  c,  15  Am.  & 
Eng.  R.  R.  Cas.  362.  In  Messenger  v.  Dennie,  137  Mass.  197; 
8.  c,  141  Mass.  335,  the  plaitiff  was  8  years  and  9  months  old,  and 
the  court  held  that  there  was  no  evidence  of  due  care  on  his  part, 
and  that  he  could  not  recover,  saying  that  ''  his  injury  was  the 
natural  consequence  of  his  careless  act."  Take  the  case  of  boys 
in  the  street  suddenly  and  intentionally  running  across  in  front  of 
trotting  horses,  for  the  purpose  of  showing  who  dares  run   the 
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nearest  or  take  the  most  risk.  Snppose  the  driver^s  testimony  is 
true,  that  the  plaintiff,  after  having  crossed  safely,  turned  roand 
And  ran  under  the  side  of  the  car.  W  ould  not  that  be  contributory 
ueligence,  if  the  child  were  old  enough  to  act  alone  ? 

In  instructing  juries  that  the  question  for  them  to  decide  is, 
whether  the  plaintiff  or  the  plaintiff's  custodian  has  exercised  that 
degree  of  care  which  might  reasonably  be  expected  of  a  child  of 
his  age,  or  which  is  ordinarily  shown  by  children  of  the  same  age, 
is  it  intended  that  they  may  make  allowances  for  any  spirit  of 
recklessness  or  of  mischief  which  they  may  think  is  commonly 
found  in  such  children,  or  must  they  consider  only  their  intelli- 
gence and  ability  to  understand  the  danger  and  the  consequences 
which  may  reasonably  be  expected  to  follow  from  their  conduct 
and  their  capacity  of  self-control  ?  It  would  seem  that  if  children 
niireasonably,  intelligently,  and  intentionally  run  into  danger,  they 
«hotild  take  the  risks,  and  that  children,  as  well  as  adults,  should 
use  the  prudence  and  discretion  which  persons  of  their  jeara  ordi- 
narily have,  and  that  they  cannot  be  permitted  with  impunity  to 
indulge  in  conduct  which  they  know,  or  ought  to  know,  to  be  care- 
less, because  children  are  often  reckless  and  mischievous.  If  all 
this  be  true,  however,  and  certainly  it  is  as  favorable  a  view  of  the 
law  for  the  defendant  as  our  decisions  admit  of,  and  if  we  assume 
that  the  plaintiff  was.  too  young  to  go  upon  the  street  alone,  and 
that  his  conduct  was  such  that  if  he  iiad  been  alone  he  could  not 
recover,  yet  we  cannot  say,  as  matter  of  law,  that  there  was  no  evi- 
dence for  the  jury  that  his  sister  who  had  charge  of  him  was  exer- 
cising the  care  over  her  brother  which  mi^ht  reasonably  be  expected 
of  a  child  of  her  age,  although  the  weight  of  evidence  is  strongly 
against  it.  The  jury  must  have  found  that  she  did  not  wilfully 
and  deliberately  expose  her  brother  to  the  risk,  but  only  that  when 
the  danger  became  imminent  she  did  not  act  with  that  coolness, 
prudence,  and  self-control  which  might  reasonably  have  been  ex- 
pected of  an  older  person.  Her  conduct  up  to  the  time  the 
danger  became  imminent,  the  rate  of  speed  of  the  car,  its  distance 
off  when  she  first  saw  it,  and  the  other  persons  and  objects  in  the 
street,  which  might  have  influenced  her  conduct,  are  differently 
described  by  different  witnesses.  There  is  the  same  difficulty  in 
this  case  which  the  court  found  in  Mattey  v.  Whittier  Machine 
Co.,  uhi  supra. 

All  the  facts  which  ought  to  be  considered  are  not  made  suffi- 
ciently certain  by  the  testimony  to  enable  us  to  decide  that  there 
was  any  error  of  law  in  submitting  the  case  to  the  jury. 

By  the  terms  of  the  report,  the  verdict  is  to  stand. 

Negligence  in  Permitting  Child  to  stray  upon  Tracki— See  O'Connor  •• 
BoBtoa,  etc.,  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  862;  McGeary  v.  Eastern 
R.  Co.,  15  lb.  407;  Hoppe  v,  Chicago,  etc.,  R.  Co.,  19  lb.  74;  Keyser  «. 
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Chicago,  etc.,  R.  Co^  19  lb.  91 :  Dahal  v.  Milwaukee  City  R.  Co.,  19  lb.  121 ; 
Roller  V.  Sutter  St.  R  Co.,  19  lb.  838. 

Company  held  Quilty  of  Negligence  in  Injury  to  Child  at  Crossing — Con- 
tributory Negligencei — Defendant's  train  was  standing  upon  the  crossing  of 
a  public  highway.  The  two  cars  upon  the  crossing  were  connected  by  a  yery 
long  coupling- pole.  Plaintiff,  a  lad  about  seven  years  old,  approached  the 
crossing,  and,  desiring  to  reach  the  other  side  of  the  track,  attempted  to 
cross  between  the  cars  of  the  train,  as  he  had  seen  others  do.  Before  he  was 
safely  across,  the  train  started  without  warning,  and  he  was  injured.  There 
were  neither  gates  nor  flagmen  to  guard  the  crossing.  Held — 1.  That  as  the 
company  did  not  choose  to  erect  gates,  station  flagmen,  etc.,  it  owed  it  to 
plaintiff,  in  common  with  other  persons  who  might  be  desiring  to  cross  the 
track,  to  give  some  distinct  notice  that  the  train  was  about  to  start.  2.  The 
question  whether  under  the  circumstances  the  company  was  chargeable  with 
negligence  was  a  question  of  'fact  to  be  determined  by  the  jury  under  all  the 
evidence.  3.  The  child  was  not  a  trespasser;  he  had  the  right  to  pass  along 
the  highway,  and  in  so  doing,  considering  his  tender  years  and  inexperience, 
he  was  not  chargeable  with  negligence.  The  court  say:  ** Whether  or  not 
an  attempt  on  the  part  of  an  adult  person  to  cross  oyer  or  under  a  train,  ob- 
structing the  crossing  of  a  public  street,  in  case  of  injury  is  negli^nce  per 
M,  or  merely  evidence  of  negligence,  we  are  not  called  upon  to  decide.  We 
are  now  considering  the  duties  and  responsibilities  of  the  railroad  company 
with  reference  to  a  case  where  contributory  negligence  cannot  be  asserted. 
The  plaintiff  was,  at  tjbe  time  of  the  injury,  a  chila  of  tender  years,  without 
the  experience  and  discretion  which  would  enable  him  to  understand  the 
dangerous  character  of  the  act  which  resulted  in  his  injury.  A  child's  capar 
city  is  the  measure  of  his  responsibility.  If  he  has  not  the  ability  to  foresee 
and  avoid  danger,  negligence  will  not  be  imputed  to  him.  Philadelphia 
Pass.  R.  Co.  9.  Hassard,  75  Pa.  St.  867;  Pennsylvaiiia  R.  Co.  v,  Kelly,  31 
Pa.  St.  372.  He  was  not  a  mere  trespasser.  He  had  a  right  to  pass  along 
the  highway.  He  was  in  the  exercise  of  that  right.  Being  a  mere  child,  he 
was  not  negligent.  Hence  the  whole  question  turns  upon  the  negligence  of 
the  company.  If  there  was  evidence  on  that  point,  the  cause  was  properly 
submitted."  Philadelphia,  etc.,  R.  Co.  v.  Layer  (Penn.,  April,  1886),  3 
Central  Reptr.  381. 

Moral  Character  of  Party  injured  has  Nothing  to  do  with  Question  of 
Damages. — In  an  action  against  a  railroad  company,  the  defendants  recjuested 
an  instruction  that  the  jury  should  consider  tne  character  of  the  plaintiff  in 
flxing  the  damages.  Rddj  that  moral  character  has  nothing  to  do  with  the 
measure  of  damages.  A  man  of  the  worst  character  may  b«  entitled  to  as 
much  damages  for  an  injury  as  a  man  of  the  highest  character.  Indianapolis,, 
etc,  R.  Co.,  e.  Bush.,  101  Ind.  582. 
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Laughun 

V. 

Stbbbt  Eailboad  of  Grand  Rapids. 

{AdoamM  dm^  MicMgan.    Jidy  1,  1886.) 

Opinions  of  persons  familar  with  highways  and  their  nse^  concerning  the 
safety  or  convenience  of  passage,  is  competent  testimony,  in  an  action  for 
damages  for  an  injury  caused  by  an  obstruction  of  a  highway.  Morse,  J., 
dissents. 

Where  there  is  testimony  showing  that  plaintiff  was  in  the  use  of  the 
highway  on  a  proper  errand,  at  a  place  where  it  was  hal^tually  used,  and 
where  an  obstruction  making  it  impracticable  or  reckless  to  pass  would  have 
been  unlawful,  and  where  it  appeared  that  at  least  ordinary  care  was  used  in 
passing,  it  was  error  to  withhola  the  case  from  the  jury  on  tiie  ground  of  con- 
tributory negligence  on  the  part  of  plaintiff. 

Error  to  Superior  Court  of  Grand  Bapids. 
MitcJhd  &  McOwrry  and  Pd^  Dor  cm  for  plaintifE  and  appel- 
lant. 
E.  W.  Ft^  for  defendant 

Campbell^  C.  J. — Plaintiff  sned  for  personal  injarieB  caused  by 
the  upsetting  of  a  cutter  while  crossing  defendant's  track,  the 
cause  of  the  accident  alleged  being  the  continued  existence  of  a 
hard  and  slippery  rid^  left  by  defendant  by  the  side  of  its  track, 
and  making  tne  crossing  dangerous.  The  court  below  directed  a 
verdict  for  the  defendant  on  account  of  contributory  negligence. 
Defendant  now  insists  that,  whether  or  not  this  defence  facts. 

is  clearly  made  out,  there  is  enough  in  the  record  to  support  the 
ruling,  because  no  negligence  appears  in  defendant,  ana  because 
the  injury  suffered  by  defendant,  if  any,  was  not  the  same  al- 
leged m  the  declaration.  Plaintiff  alleges  a  ^ood  many  errors  in 
the  reception  and  rejection  of  testimony,  in  addition  to  the  vital 
question  whether  the  case  should  have  been  taken  from  the  jury. 
We  do  not  think  it  worth  while  to  dwell  on  all  of  these  points,  al- 
though some  of  them  are  undoubtedly  well  taken.  The  record  in- 
dicates, on  both  sides,  an  amount  of  objecting  and  debating  on  in- 
terlocutory questions  much  beyond  ordinary  practice,  and  prolong- 
ing and  contusing  the  trial,  and  we  can  hardly  suppose  sucn  a  state 
of  things  will  be  exhibited  a^in.  The  issues  were  not  complicated, 
and  the  debates  on  small  points  take  up  altogether  too  large  a  part 
of  the  record  of  the  trial  for  the  proper  disposition  of  the  contro- 
versy. 
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The  claim  of  plaintiff  is  that  upon  the  twenty-ninth  of  February, 
1884,  not  far  from  9  o'clock  in  the  morning,  she,  with  her  husband, 
was  going  in  a  sleigh  down  Fulton  street,  towards  the  railway 
station,  and,  at  the  junction  of  Park  and  Monroe  streets,  had  tocross 
the  track,  which  there  turned  upon  Monroe  street,  with  a  switch  at 
the  curve.  The  horse  was  a  steady  one,  going  previously  at  a  walk. 
She  claims  that  the  snow  which  had  fallen  alon^  through  the  season 
had  been  thrown  up  beside  track,  and  trampled  or  packed  down, 
so  as  to  leave  a  depi'ession  at  the  ti*ack  of  from  six  to  ten  inches  or 
more,  with  a  sharp  slope  downward.  Finding  it  necessary  to  cross 
the  track,  her  husband  turned  the  horse  so  as  to  cross  as  nearly  as 
he  could  at  right  angles,  but  the  sleigh,-  on  making  the  descent, 
tipped  over  to  the  left,  and  threw  her  out,  her  husband  being 
thrown  upon  her,  and  her  left  arm  was  dislocated.  She  claims  that 
in  consequence  of  the  injury  the  shoulder  and  arm  have  been  af- 
fected painfully  ever  since,  and  more  or  less  weakened. 

Defendant  claimed  that  there  was  no  negligent  disposition  of 
the  snow ;  that  the  accident  came  from  careless  driving  over  the 
ti-ack,  and  that  the  alleged  injuries  were  fictitious,  and  the  proof 
variant. 

If  the  testimony  of  the  plaintiff  and  her  husband,  and  several  other 
witnesses,  on  the  subject,  was  tru^  the  defendant's  negligence  was 
made  out,  and  came  within  Bowen  v.  Detroit  City  R.  Co.,  54 
DBFBifDAMT's  Micli.  496,  aud  Wallace  v.  Same  (Mich.)  24  N.  W, 
oJ?otoJ^f"^ti.  Reptr.  870,  cited  on  the  argument.  The  court  below  did 
wiTNKSB.  ijqI  allow  any  testimony  of  the  condition  of  the  road 

away  from  the  immediate  vincinity  of  the  accident.  As  the  testi- 
mony, if  believed,  indicated  a  conaition  of  things  of  some  duration 
and  not  a  fall  of  snow  too  near  the  time  of  the  accident  to  relieve 
the  defendant  from  fault  for  not  removing  it  sooner,  we  do 
not  see  that  any  harm  was  done  by  confining  the  inquiry,  if  the 
same  rule  had  been  applied  to  both  parties.  But  it  was  not  It 
was  the  duty  of  defendant  to  see  that  nothing  was  allowed  to  make 
crossing  dangerous  at  that  point,  where  otherwise  both  Fulton  and 
Park  streets  would  have  been  rendered  perilous  to  persons  on  law- 
ful business.  There  was  sufficient  proof  of  fault,  and  we  do  not 
fither  from  the  record  that  the  court  below  thought  otherwise, 
ut  we  think  it  was  error  to  refuse  to  allow  persons  familiar  with 
driving  to  give  their  opinion,  as  eye-witnesses,  concerning  the  safe- 
ty of  the  crossing.  No  amount  of  description  can  enable  a  jury  to 
see  the  place  as  the  witnesses  saw  it ;  aud,  while  witnesses  must 
describe  the  place  as  well  as  they  can,  it  is  always  competent  for 
those  who  are  familial*  with  highways,  and  their  use,  to  give  their 
impressions  received  at  the  time  concerning  safety  or  convenience 
of  passage,  and  other  conditions  of  an  analogous  nature.  They  are 
not  strictly  scientific  questions,  and  come  within  familiar  princi- 
ples.   Evans  v.  People,  12  Mich.  27 ;  Beaubin  v.  Cicotte,  Id.  459 ; 
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Detroit  &  M.  R.  Co.  v.  Van  Steinbnrg,  17  Mich.  99 ;  Underwood 
V.  Waldron,  33  Mich.  232;  Elliott  t;.  van  Buren,  Id.  49,  and  note; 
Pettibone  v.  Smith,  37  Mich.  579 ;  Huizega  v.  Cutler  &  S.  L.  Co., 
51  Mich.  272. 

We  do  not  think  there  is  any  force  in  the  claim  that  the  testi- 
mony of  injury  and  Buffering  is  fatally  variant  from  the  declara- 
tion. The  injury  is  sufficiently  described  as  a  disloca-  vimakc«-tk». 
tion  of  the  shoulder,  caused  by  the  accident,  and  also  JSry^ahd'  it 
consequent  suffering.  That  much,  at  least,  is  distinctly  c»*^«Ano«- 
enough  alleged.  The  Question  whether  the  dislocation  threw  the 
head  of  the  bone  into  the  armpit,  or  under  the  shoulder-blade  or 
collar-bone,  or  elsewhere,  was  in  itself  of  no  sort  of  consequence, 
and  the  conflicting  testimony  of  the  medical  witnesses  shows  it 
could  not  be  determined  except  by  the  medical  observer  before 
it  was  set,  and  he  did  not  remember.  The  plaintiff  herself  is  the 
only  person  who  could  describe  her  actual  suffering.  Every  one 
else  must,  to  some  extent,  prove  it  by  her  appearance  and  declara- 
tions  of  present  sensation.  There  was  testimony  of  her  physicians 
corroborating  her  story  by  their  own  observations  of  her  personal 
appearance,  and  testimony  from  all  the  physicians  that  observa- 
tions made  with  the  aid  of  personal  explanations  must  always  be 
more  satisfactory  than  those  made  without  them,  if  they  are  con- 
sistent with  appearances.  There  was  medical  testimony,  and 
plaintiff^s  own  testimony,  which  corresponded  sufficiently  with  the 
minute  statements  of  the  declaration  concerning  the  specific  in- 
inries  and  consequences,  to  authorize  the  jury  to  find  them  estab- 
lished, and  the  court  could  not  have  selected  particular  witnesses 
as  most  worthy  of  credit,  had  it  seen  fit  to  do  so,  which  we  do  not 
find  it  did.  But  we  do  not  thii\k  a  declaration  in  such  a  case  as 
this  should  be  held  to  any  technicality  of  construction.  The  injury 
which  is  visible  and  open  to  common  observation  may  be  described 
and  tested  easily,  and,  should  be  described  reasonably.  But  the 
internal  and  invisible  ailments  which  are  only  inferred  from 
scientific  deduction,  and  on  which  there  is  always  room  for  some 
difference  of  opinion,  cannot  be  held  to  so  close  a  rule,  and  there 
is  no  reason  whv  they  should  be.  There  is  no  danger  that  the 
defendant  in  such  a  case  as  this  will  be  taken  by  surprise,  for  anv 
permanent  or  temporary  mischief  likely  to  arise  from  injuries  such 
as  were  originally  received  can  be  understood  and  anticipated  on 
one  side  as  well  as  on  both  sides,  who  seem  to  have  had  no  hesita- 
tion concerning  their  respective  theories,  although  they  were  not 
in  harmony. 

In  our  opinion,  the  plaintiff  should  have  been  allowed  to  show, 
by  her  medical  witnesses  who  were  present,  th^  particulars  in 
which,  in  their  opinion,  the  defendant's  medical  witnesses  failed 
to  make  proper  or  full  examinations.  This  was  itself  chiefly  a 
medical  question,  and  inferences  drawn  from  imperfect  examina- 
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tions  must  be  of  inferior  valae.  This  was  the  more  important 
because  those  witnesses  had  taken  the  grave  responsibility  of  as- 
suming that  the  plaintiff  was  shamming,  and  appear  to' have  con- 
lined  their  observations  to  the  particular  ailments  named  in  the 
declaration.  If  plaintiff  sufferea  pain  and  inconvenience,  she  was 
entitled  to  recover  for  it,  whether  scientifically  described  or  not; 
and  if  the  jury  believed  her  statements,  and  if  they  were  actually 
true,  the  fault  ,wou,ld  have  been  in  the  deductions  of  the  witnesses. 
No  opinion  can  prevail  over  actual  facts.  The  opinions  of  experts 
are  inadmissible  concerning  the  scientific  probabihty  of  certain  con- 
sequences from  particular  facts,  and  the  scientific  probability  of 
their  concurrence.  But  neither  science  nor  witnesses  can  be  held 
infallible ;  and  when  facts  are  shown  to  the  satisfaction  of  a  jury 
to  exist,  they  must  act  upon  them.  It  does  not  follow,  because 
particular  physical  ailments 'are  not  established,  that  there  is  no 
pain,  or  that  it  does  not  indicate  something  else,  known  or  un- 
fenown. 

We  do  not  think  there  was  any  such  proof  of  contributory  neg- 
ligence as  to  authorize  the  court  to  take  the  case  from  the  jury. 
coRTRrauTOBT  ^hc  partlcs  were  in  the  use  of  the  highway  upon  a 
HMuoBKCB.  proper  errand,  and  unless  the  crossing  was  m  such  a 
condition  as  to  make  it  reckless  to  attempt  to  drive  over  it,  there 
was  no  wrong  in  doing  so.  It  was  at  a  place  where  an  impracti- 
cable crossing  would  have  been  an  unlawful  obstruction  of  a  public 
way,  and  there  is  abundant  evidence  to  show  that  it  was  crossed 
habitually,  although  requiring  some  care  in  doing  it.  Plaintiff's 
husband  is  shown,  by  several  eye-witnesses,  to  have  crossed  it  as 
directly  as  seemed  practicable,  and  unless  he  was  shown  to  have 
done  so  in  a  careless  way  he  was  not  at  fault.  All  of  plaintiff's 
testimony  showed  at  least  ordinary  eare,  and  the  question  was 
therefore  one  for  the  jury. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

Sherwood,  J.,  concurred.  Ohahplin,  J.,  concurred  in  the  re- 
sult. 

MoESB,  J. — In  this  case  I  fully  concur  in  the  opinion  filed  by 
the  Chief  Justice,  except  in  relation  to  the  admissibility  of  evidence 
of  the  opinions  of  pereons  familiar  with  driving,  and  eye-witnesses 

of  the  condition  of  the  track  at  or  about  the  time  of  the 
^mwSaoFKYi  alleged  injury  to  plaintiff,  as  to  the  safety  of  the  cross- 
Ss^wSo^**  i"g'     The  reception  of  such  testimony  would,  in  mv 

opinion,  open  up  a  field  of  boundless  speculation,  which 
would  tend  to  confuse  and  obscure  rather  than  to  throw  light  to 
the  jury  upon  the  question  of  the  true  condition  of  the  street.  It 
would  also  afford  occasion  and  opportunity  for  perjury,  limited 
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only  by  the  character  and  number  of  the  witnesses  who  might  be 
interrogated  npon  the  sabject.  The  admission  of  the  evidence  of 
the  opinions  of  witnesses  is  always  attended  with  danger,  and  is  not 
tolerated  by  tlie  law  except  in  cases  when  snch  testimony  is  ab- 
solutely necessary  in  order  to  ascertain  the  truth  of  a  fact  to  be 
determined.  The  truth  or  falsity  of  the  opinion  is  necessarily 
concealed  in  the  breast  of  the  witness,  and  his  perjury  cannot  be 
detected  or  punished. 

The  case  m  itself  demonstrates  the  unreliability  and  the  danger- 
ous character  of  expert  evidence.  Here  we  have  physicians  who 
ought  to  be  and  are  men  6f  intelligence,  and  of  good  standing  as 
citizens  in  the  community  where  they  live,  radically  differing  upon 
the  vital  point  of  the  case.  Several  witnesses  sworn  on  the  behalf 
of  the  plaintiff  strenuously  maintain,  under  oath,  that  the  woman 
is  severely  and  permanently  injured,  and  a  half  dozen  others  hold, 
with  equal  pertinacity,  that  she  is  not  hurt  at  all,  but  is  shamming. 
It  is  difficult  to  perceive  how  the  jury  was  enlightened  by  the 
learned  and  dogmatic  opinions  of  these  men,  couched  often  in 
language  not  underatood  by  plain  people,  and  emphatically  dis- 
agreeing in  almost  every  particular.  Yet  this  class  of  evidence  is 
admissible  because  it  is  upon  a  scientific  subject,  with  which  these 
physicians  are  familiar,  and  supposed  to  have  a  special  knowledge 
and  experience  not  within  the  reach  of  the  ordinary  citizen  serv- 
in^as  a  juror. 

There  is  no  reason  for  extending  the  rule  as  desired  here.  There 
is  nothing  about  the  track  of  this  railway,  the  condition  of  the 
street,  or  the  disposition  of  the  ice  and  snow  about  and  along  the 
track,  which  is  not  within  the  common  knowledge  and  experi- 
ence of  all  who  travel  in  the  streets  and  highways  of  the  cities  and 
towns  of  our  State ;  nor  is  there  anything  about  either  the  track, 
street,  or  snow  that  cannot  be  sufficiently  described  by  an  eye-wit- 
ness so  that  a  jury  can  get  an  intelligent  idea  of  their  condition. 

The  cases  in  this  State  cited  by  the  Chief  Justice,  in  support  of 
the  proposition  that  this  evidence  of  opinion  as  to  the 
dangerous  character  of  this  crossing  is  admissible,  do 
not  seem  applicable,  in  my  mind. 

Evans  t).  People,  12  Mich.  27,  simply  held  that  a  person  not  a 
physician  could  give  his  opinion  that  there  was  no  sickness  at  a 
certain  time  within  six  miles  of  a  certain  place. 

Beaubien  v.  Cicotte,  12  Mich.  459,  holds  that  ordinary  persons 
may  give  opinions  as  to  the  mental  capacity  of  another. 

In  TDetroit  &  M.  R.  Co.  7).  Van  Steinburg,  it  was  decided  that 
any  one  possessing  knowledge  of  time  and  distance  might  give  an 
opinion  concerning  the  speed  of  a  train  of  cars  passing  liim. 

In  Underwood  v,  Waldron,  33  Mich.  232,  it  was  declared  that 
in  a  case  of  injury  to  the  foundation  walls  of  a  building  by  the 
disintegration  of  mortar  caused  by  water,  and  when  the  question 
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to  be  decided  was  whether  such  water  came  from  inside  or  outside 
of  the  walls,  a  witness  might  give  his  opinion  upon  the  matter,  if, 
in  addition  to  his  personal  view  of  the  aisintegrated  plaster  of  the 
wall,  he  saw  other  facts  indicating  that  the  water  came  from  any 
particular  direction,  which  facts  and  indications  he  must  state  to 
the  jury.  But  if  he  only  saw  the  plaster  of  the  wall  disinteCTated 
.  and  destroyed  by  water,  with  nothing  but  tliife  to  i^dicate  wlience 
the  water  came,  he  could  give  no  opinion  of  its  source. 

In  the  very  extensive  note  to  the  case  of  Elliott  v.  Van  Buren 
(Ann.  Ed.),  33  Mich.  49,  where  a  large  number  of  cases  are  cited, 
bearing  upon  many  questions  where  opinions  have  been  admitted 
by  this  and  other  courts,  there  is  not  one  where  the  dangerous  or 
safe  character  of  a  highway,  street,  or  any  other  thing  has  been 
permitted  to  be  proven  oy  the  opinion  of  a  witness. 

In  Pettibone  v.  Smith,  37  Mich.  679,  a  witness  was  allowed  to 
testify  as  to  the  comparative  flow  of  water  in  a  stream,  with  which 
he  was  acquainted,  in  different  yeare,  and  the  supervisor  was  per- 
mitted to  state  the  effect  of  dry  seasons  upon  such  streams  in  iiis 
township. 

The  case  nearest  in  point  is  that  of  Huizega  v.  Cutler  &  S.  L. 
Co.,  51  Mich.  272 ;  s.  c,  16  N.  W.  Reptr.  643.  The  following 
questions  were  there  sustained  :  "  Question.  State  whether,  in  your 
opinion,  the  gearing  that  turns  the  slab-roHers,  in  an  uncovered 
condition  would  be  dangerous.  Q.  What  would  be  the  effect  of  a 
person  coming  in  contact,  or  his  clothing  coming  in  contact,  with 
that  gearing, — those  cogwheels?"  It  appears  from  the  opinion 
that  the  objection  was  that  of  immateriality.  Sherwood,  J.,  in  his 
opinion,  says :  "  We  can  see  no  objections  to  these  questions. 
Certainly  the  dangerous  character  of  the  machinery  was  one  of  the 
questions  involved  in  the  case,  and  the  opinion  of  competent  wit- 
nesses was  admissible  to  show  it,  as  well  as  what  consequences 
might  be  expected  if  a  pereon  were  to  come  in  contact  with  it."  It 
does  not  appear  from  this  opinion  that  the  competency  of  this  evi- 
dence was  raised  before  the  court,  and,  if  it  was,  the  opinion  does 
not  declare  upon  what  principle  it  was  admitted.  It  certainly 
could  not  come  within  the  principle  contended  for  in  the  case  at 
bar.  This  machinery,  and  its  character,  and  its  operation,  covered 
or  uncovered,  was  not  a  matter  of  common  observation  or  knowl- 
edge, open  to  all  who  witnessed  it,  as  was  the  condition  and  charac- 
ter of  tliis  railway  track  and  its  approaches.  Indeed,  the  plaintiff 
recovered  upon  the  express  ground  that  he  was  ignorant  of  the 
danger,  and  not  warned  of  it,  when  he  was  working  in  the  mill, 
and  in  plain  sight  of  it  every  hour  of  the  day.  It  was  not,  there- 
fore, a  matter  of  common  knowledge,  but  required  experience  in 
the  use  and  knowledge  of  such  machinery.  It  seems  to  me  that  it 
must  have  been  admitted  in  the  court  below  and  sustained  here 
upon  the  theory  that  it  was  a  matter  of  expert  knowledge  and 
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obeerration.  An  examination  of  the  record  of  the  case  confirms 
me  in  this  opinion.  One  of  the  witnesses  permitted  to  answer 
these  questions  was  a  Iiead  sawyer  of  seven  years'  experience  with 
such  machinery,  and  the  two  others  were,  one  a  sawyer,  and  the 
other  a  mill  carpenter,  working  in  this  identical  mill,  and  having 
more  than  ordinary  knowledge  of  the  machinery  and  its  use.  The 
brief  of  the  appellee  filed  in  the  case  in  this  court  justifies  the  re- 
ception of  this  testimony  on  the  ground  that  it  was  expert  cvi- 
dence.  As  expert  testimony  it  was  admissible.  But  1  do  not 
think  that  persons  not  experts  would  have  been  permitted  to  answer 
these  questions,  nor,  in  ttie  case  of  this  machinery,  could  an  ordi- 
nary jury,  not  familiar  with  mills  or  mill  machinery,  gather,  from 
a  mere  description  of  it,  the  knowledge  necessary  to  determine  its 
character  as  to  being  dangerous  in  the  condition  it  was.  This  is 
not,  however,  the  case  wiUi  snow  or  ice  piled  along  a  railway  tracks 
constantly  open  to  the  observation  of  everybody. 

If  this  kind  of  evidence  be  declared  competent,  we  shall  have, 
no  doubt,  as  many  witnesses  uuon  a  side  as  the  court  below  will 
permit,  swearing,  one  set  that  tiie  crossing  was  dangerous,  and  the 
other  that  it  was  perfectly  safe.     How  this  can  help  the  jury 

E asses  my  comprehension  ;  and  if  any  witness  commits  perjury,  as 
efore  said,  it  cannot  be  detected  or  punished,  nor  is  there  any 
criterion  within  this  kind  of  testimony  itself  to  determine  the  re- 
liability or  worth  of  this  or  that  man's  belief  about  the  safety  of 
the  crossing.  It  opens  the  door  to  opportunities  for  fraud,  and  to 
uncertainties  in  legal  investigation,  which  I,  for  one,  cannot  thus 
encourage. 

If  upon  the  next  trial  of  this  case  a  witness  for  the  plaintiff 
should  swear  that  the  ridges  of  snow  were  five  or  ten  feet  liigh,  or 
a  witness  for  the  defendant  should  testify  that  there  was  no  snow 
at  all  along  the  track,  such  testimony  could  easily  be  disproved  by 
plenty  of  persons,  and  the  falsity  of  the  witness,  in  either  case, 
satisfactorily  established ;  buj;  the  false  and  fraudulent  opinion  of 
a  witness  cannot  be  thus  reached.  Other  circumstances  may  show 
liis  belief  a  mistaken  one,  but  his  deliberate  intention  to  swear 
falsely  cannot  be  proven.  Therefore  such  evidence  is  dangerous, 
and  liable  to  defeat  the  end  of  justice. 

It  is  a  general  rule  that  witnesses  must  give  evidence  of  facts^ 
and  not  oi  opinions.  The  exceptions  to  the  rule  do  not  include, 
as  I  can  fina,  such  opinions  as  were  offered  and  rejected  in  the 
court  below.  In  Stephen's  Digest  of  the  Law  of  Evidence,  which 
notes  the  exceptions  to  the  general  rule,  and  cites  a  large  number 
of  cases  illustrating  the  variety  of  such  exceptions,  there  is  no  case 
reported  where  the  dangerous  character  oi  such  a  place  as  this 
crossing  has  been  perinitted  to  be  established  by  the  opinions  of 
eye-witnesses,  nor  is  any  ca&e  cited  bearing  any  analogy  to  such 
ruling. 
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In  some  of  the  Kew  England  States  the  question  has  arisen  in 
the  courts  whether  the  opinions  of  eye-witnesses  were  competent 
as  evidence  of  the  safety  of  highways  and  bridges,  or  as  to  the 
dangerous  character  of  certain  places  or  defects  in  the  road  and 
streets.  Sach  inqijiries  are  analogous  to,  and  should  be  governed 
by,  the  same  principles  as  the  inquiry  into  the  character  of  the 
crossing  in  this  case.  I  have  been  able  to  find  but  one  case  where 
the  opinion  of  the  witness  was  allowed  to  be  given  in  evidence, 
and  in  that  case  it  was  permitted  upon  the  express  finding  that  the 
answers  were  statements  of  fact,  and  not  opinions.  In  an  action 
against  a  town  for  injuries  received  in  consequence  of  a  defect  in 
a  highway,  witnesses  were  asked '  the  condition  of  the  road,  and 
answered :  "  There  was  a  bad  place  at  the  side  of  the  road." 
"  The  condition  of  it  was  bad."  "  At  the  mouth  of  the  culvert  it 
was  a  steep — right  down ;  a  culvert  that  I  thought  a  dangerous 
place."  upon  the  claim  that  these  answers  were  improperly  ad- 
mitted because  they  merely  expressed  the  opinion  of  the  witnesses 
who  were  not  experts,  and  were  not  statements  of  any  fact,  the 
court  said  :  '•  But  the  court  do  not  so  understand  the  testimony. 
The  witnesses  are  not  asked  their  opinion  as  to  the  sufficiency  or 
insufficiency  of  the  road,  but  the  inquiry  was  as  to  the  actual  con- 
dition of  the  road  in  point  of  fact,  and  as  to  what  the  witnesses 
knew,  not  what  was  their  opinion  on  the  subject.  The  answers  of 
the  witnessss  described  the  actual  condition  of  the  road  as  within 
their  personal  knowledge,  and  are  not  expressions  of  opinion." 
Lund  V,  Inhabitants  of  Tyngsborough,  9  Cush.  36. 

In  the  case  of  Crane  v.  Town  of  Northfield,  33  Vt.  124,  the  ques- 
tion was  as  to  the  sufficiency  of  a  bridge  or  culvert  while  covered 
with  dirt.  A  witness,  who  was  present  at  the  time  of  the  accident, 
was  not  allowed  to  make  the  statement  that  if  the  dirt  had  not  been 
washed  from  the  bridge  the  injury  would  not  have  happened.  It 
was  claimed  that  as  he  was  present  when  the  accident  happened,  and 
examined  the  bridge,  he  was  entitled  to  give  his  opinion.  But  the 
court,  after  citing  the  general  rule,  and  giving  the  exceptions  and 
the  reasons  therefor,  say :  "  The  substance  of  the  witness's  opinion 
that  was  asked  for  was  whether  it  [the  bridge]  was  then  safe  and 
sufficient.  This  was  the  very  question  that  the  jury  was  to  try  and 
decide,  and  it  does  not  appear  to  us  that  there  could  be  any  diffi- 
culty in  having  the  condition  of  the  culvert  so  described  to  the 
jury  by  the  witness  that  they  would  be  just  as  capable  of  exercising 
their  judgments,  and  forming  a  correct  opionion,  as  the  witness 
In'mself." 

The  following  cases  hold  the  same  doctrine :  Lester 'ty.  Pittsford, 
7  Vt.  158  ;  Patterson  v.  Colebrook,  29  N.  H.  94 ;  Hutchinson  v. 
Inhabitants  of  Methuen,  1  Allen,  33. 

I  believe  it  is  better  and  safer  to  hold  in  accordance  with  the 
authorities  last  cited.    The  rule  that  the  facts  must  be  shown,  and 
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not  the  opinions  of  the  witnesses,  should  be  adhered  to  in  all  cases 
where  the  nature  of  the  thing  to  be  described  is  such  that  opinions 
are  not  absolutely  necessary  to  correctly  inform  the  jury  of  the 
fact  in  issue  in  relation  to  such  thing  or  object.  This  is  a  case 
where  there  can  be  no  great  difficulty  in  that  respect.  What  is  a 
hindrance,  rather  than  an  aid,  to  the  jury  should  be  excluded, 
especially  when  it  is  but  the  conclusions  of  witnesses  upon  facts 
from  which  no  one  but  the  jurors  have  any  right  to  di*aw  infer- 
ences. 

The  superior  court  judge  was  right  in  excluding  these  offered 
opinions,  but,  in  other  respects,  as  noted  by  the  Ciiief  Justice,  I 
think  he  was  in  error,  and  therefore  join  in  the  reversal  of  the 
judgment  below. 

Instructions  which  taice  Questions  of  Fact  and  Negligence  from  Jury  are 
Erroneousi — In  an  action  against  a  railway  company,  the  court  was  asked  by 
the  defendant  to  instruct  that  if  the  jury  believed,  from  the  evidence,  that 
the  plaintiff  '*  could  have  discovered  the  approach  of  defendant's  train,  and 
avoided  the  injury  in  question  by  having  stopped  his  mule  before  driving 
upon  the  track,  and  looking  and  listening  for  the  approach  of  said  train, 
then  he  cannot  recover  in  this  case,  unless,"  etc.  HM^  properly  refused,  as 
it  virtually  took  the  question  of  fact  (plaintiff's  care  or  neghgence)  from  the 
jury.  In  the  same  case  the  defendant  asked  the  court  to  instruct  the  jury 
*'that  those  in  charge  of  the  train  which  collided  with  the  plaintiff  were  not 
bound  to  stop  the  same  in  anticipation  that  plaintiff  might  drive  upon  the 
track,''  which  the  court  refused.  H&IA^  properly  refused,  as  invading  the 
province  of  the  jury,  and  taking  the  question  of  negligence  from  them. 
Pennsylvania  Co.  «.  Frana,  112  111.  898. 

Instructions  to  Jury  must  be  based  upon  the  FactSi — The  plaintiff  in  an 
action  for  personal  injury  averred  '*  that  he  was  thrown  many  feet  and 
seriously  injured,  and  suffered  great  pain  and  mental  anguish,  and  was  put  at 
great  expense,  because  of  the  negligence  of  the  defendant  aforesaid."  The 
court,  among  other  instructions,  charged  the  jury  as  follows:  ^*If  you  find 
for  the  plaintiff,  the  amount  of  his  recovery  will  be  such  a  sum  as  from  the 
evidence  will  compensate  him  for  the  loss  he  has  sustained,  and  in  so  doing 
it  is  proper  that  you  consider  and  allow  him  for  his  loss  of  time,  his  ex- 
penses for  medicine  and  nursing  by  reason  of  his  injuries,  physical  pain  and 
suffering,  and  mental  anguish.  If  you  should  find  his  injuries  continuing  or 
permanent,  a  sufiicient  sum  to  compensate  him  for  his  partial  disability  to 
earn  a  livelihood,  the  value  of  property  destroyed,  and  the  depreciation  of 
property  injured."  EAd^  that  such  instruction  was  erroneous  as  being  based 
upon  a  state  of  facts  which  found  no  support  in  the  averment  or  evidence. 
Gardner  e.  BurUngton,  etc.,  R.  Co.  (Iowa,  April,  1886),  27  N.  W.  Reptr.  768. 

26  A.  &  £.  R.  Gas.— 25 
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BiaLEB 

V. 

Railboad  Co. 

{Adoanee  Ccm,  North  CofroUna.    1886.) 

Plaintiff,  while  travellinff  on  the  highway,  came  to  the  place  where  it 
crossed  the  track  of  the  de&ndant  company.  As  he  neared  the  crossing,  at 
a  distance  of  from  twelve  to  twenty  yards,  he  saw,  about  three  hundred  and 
fifty  yards  distant,  an  engine  with  a  car  attached.  He  started  to  drive  acrosa 
the  track,  but  the  rear  end  of  the  wagon  was  barely  over  when  the  horse 
Bhied  and  backed.  The  horse  backed  three  or  four  times  while  the  plaintiff 
was  trying  to  urge  him  forward.  When  the  train  came  within  the  distance 
of  one  hundred  and  eighty  yards  of  the  crossing  where  plaintiff's  horse  was 
backing,  the  engineer  sounded  the  danger  signal.  Plaintiff  jumped,  and 
immediately  after  the  engine  struck  the  wagon,  breaking  it  to  pieces.  The 
engineer  testified  that  he  saw  the  plaintiff  start  to  cross  the  track,  and  that 
he  blew  brakes  and  reversed  the  engine.  After  plaintiff  ffot  across,  he 
started  again,, but  the  horse  backed,  and  the  accident  occurred.  There  were 
no  air-brakes  on  the  engine.     Plaintiff  was  nonsuited  on  the  trial.    Hdd : 

1.  That  the  plaintiff  was  guilty  of  contributory  negligence  in  attempting 
to  cross  the  track  in  the  face  of  impending  danger,  which  was  the  c^use  of 
his  injury. 

2.  It  is  the  duty  of  each  party  to  use  a  reasonable  degree  of  diligence  and 
foresight,  to  enable  each  to  use  the  privilege  of  the  crossing.  But  negli- 
gence on  the  part  of  the  railroad  company  will  not  excuse  any  one  approi^- 
mg  a  crossing  from  using  that  degree  of  care  which  is  necessary  to  secure 
his  safety. 

8.  There  was  no  negligence  in  the  company  in  not  having  the  engine  pro- 
vided with  air-brakes,  as  they  would  have  been  ineffectufu  to  prevent  the 
collision,  there  being  no  necessity  to  reverse  the  engine  a  second  time. 

4.  Although  a  person  injured  by  a  railroad  train  be  in  fault  to  some 
extent,  yet  he  can  recover,  if  the  injury  could  not  have  been  avoided  by 
ordinary  care  on  his  part. 

5.  Railroad  corporations  are  not  rec^uired  to  stop  their  trains  when  a 
vehicle  is  seen  by  the  engineer  approaching  a  crossing  in  order  to  allow  it  to 
pass  the  track  in  front  of  the  train. 

6.  Negligence  can  be  attributed  to  a  railroad  company  only  when  it  has 
notice  of  the  emergency,  in  time,  by  the  use  of  ordinary  diligence,  the  means 
being  at  hand,  to  avoid  the  accident. 

Parker  v.  The  Railroad  Co.,  86  N.  C.  221 ;  Manly  o.  The  Railroad  Co.,  74 
N.  C.  655;  Wilson  v.  The  Railroad  Co.,  99  N.  0.  69,  cited  and  approved* 

Civil  action,  tried  before  Shipp,  J.,  and  a  jnry,  at  Fall  Term, 
1885,  of  Mecklenburg  Superior  Court. 

The  plaintiff  alle^d  in  his  complaint  that  in  crossing  the  rail- 
road of  the  defendant,  near  the  city  of  Charlotte,  in  a  wagon 
drawn  by  one  horse,  and  when  he  had  reached  and  just  passed  the 
road,  being  retarded  by  an  unforeseen  and  unavoidable  accident,  the 
defendant  cai'elessly  and  negligently  caused  one  of  its  locomotives^ 
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with  one  or  more  cars  attached,  to  approach  and  pass  rapidly  over' 
the  said  crossing  at  great  speed,  and,  by  reason  of  said  negligence,- 
tlie  locomotive  and  train  ran  against  the  plaintiff's  wagon,  breaking: 
it  to  pieces,  and  dragging  and  injuring  his  horse,  rendering  him^ 
useless  for  a  time,  and  permanently  impairing  his  usefulness. 

The  defendant,  in  its  answer,  denied  that  it  carelessly  and  negli-* 
gently  caused  one  of  its  trains  of  cars,  on  the  day  specified,  to  ap- 
proach and  pass  rapidly  over  said  crossing.    It  also  denied  that  the 
plaintiff  or  his  property  was  injured  or  damaged  through  the  fault 
or  negligence  of  the  defendant. 

And  lor  a  further  defence  it  said,  if  the  plaintiff  or  his  property 
was  injured  or  damaged  at  all,  in  the  manner  as  set  forth  in  the 
complaint,  the  plaintiff  contributed  thereto  by  causing  his  horse  to 
back  his  wa^on  upon  said  railroad  crossing,  and  thereby  came  in 
collision  with  the  defendant's  train,  which  train  was  in  full  view  of 
plaintiff  prior  to  said  crossing. 

The  following  evidence  was  offered  before  the  Jury : 

D.  M.  Rigler,^  the  plaintiff,  testified  for  himseli,  that  on  the  16th 
day  of  July,  1881,  he  was  going  to  his  farm,  about  one  mile  from 
the  city  of  Charlotte,  in  a  wagon  drawn  by  one  horse,  and  was  ac- 
companied by  a  colored  boy  and  a  white  child,  his  nephew.  The 
way  to  the  farm  was  down  Tryon  street,  then  turning  to  the  left, 
across  the  railroad  of  the  defendant,  on  a  private  crossing,  which 
had  been  used  by  himself  and  the  former  owners  of  the  farm  to 
which  he  was  going,  for  many  years.  When  near  this  crossing 
witness  saw,  on  tlie  track  towards  Charlotte,  at  the  mouth  of  the 
cut,  and  about  three  hundred  and  fifty  yards  distant,  an  engine 
with  a  car  attached.  He  drove  across  the  track,  the  horse  passing 
over  the  track  and  the  wagon  also.  The  rear  end  of  the  wagon 
barely  passed  the  track  when  the  horse  shied  and  backed.  Witness 
strucK  the  horse,  and  the  horse  moved  forward,  but  did  not 
clear  the  track.  The  horse  backed  three  or  four  times  while 
witness  was  endeavoring  to  urge  him  forward  and  off  the  track. 
While  this  was  going  on  witness  looked  up  the  track  and  noticed 
that  the  engine  was  then  at  Palme's  crossing,  some  three  hun- 
dred yards  distant  in  the  direction  of  Charlotte.  When  the  en- 
gine was  near,  or  at  the  gravel  pit,  which  is  from  170  to  180 
yards  from  the  crossing,  where  plaintiff's  horse  shied,  the  en- 
gineer sounded  the  danger  signal:  at  that  time  the  horse  was 
backing,  and  the  wagon  was  on  the  track.  When  he  saw  that  the 
engine  would  strike  the  wagon,  the  colored  boy  jumped  from  the 
wagon,  and  witness  grasped  his  nephew  to  throw  him  from  the 
wagon,  at  the  same  time  jumping  from  the  wagon  himself.  Imme- 
diately the  engine  struck  the  wagon,  breaking  it  into  pieces,  and 
dragged  the  horse  four  or  five  yards.  The  train,  when  it  struck 
the  wagon,  was  running  at  the  rate  of  twenty  miles  an  hour^  and 
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the  wagon  was  carried,  with  bis  nephew,  on  the  pilot  of  the  engine, 
124  steps  when  the  engine  was  stopped. 

The  track  was  straight  from  the  cat  where  he  first  saw  the  train 
to  the  crossing  where  the  accident  occurred,  and  the  view  on  either 
•side  was  nnobstmcted. 

The  grade  of  the  road  from  the  cut  to  his  crossing  (where  the 
accident  occnrred)  was  slightly  ascending.  He  was  from  twelve 
to  twenty  yards  from  his  crossing  when  he  first  saw  the  train 
(at  the  month  of  the  cut).  He  did  not  know,  and  could  not  tell, 
whether  it  was  moving  or  not.  When  his  horee  was  first  cross- 
ing, the  train  was  three  hundred  yards  distant.  The  witness 
then  testified  to  the  amount  of  his  damages,  and  the  plaintiff 
rested. 

The  defendant  introduced  as  a  witness  one  Syphron,  who  testi- 
fied that  he  was  a  locomotive  engineer,  and  had  oeen  engaged  in 
the  business  for  ten  or  twelve  years ;  and  was  running  the  engine 
spoken  of  by  the  plaintiff  at  the  time  of  the  accident.  As  he 
came  out  of  the  cut,  he  saw  Rigler  turning  out  of  Tryon  street, 
and  noticed  that  he  was  looking  at  the  train.  When  the  engine 
got  within  fifty  yards  of  Riffler's  crossing,  witness  saw  Rigler  stop 
near  the  crossing ;  noticed  that  he  whipped  his  horse  and  started 
to  cross.  He  blew  brakes  and  reversed  the  engine.  Rigler  got 
across.  Horse  backed  and  the  accident  occurred.  He  saw  Rigler 
forty  yards  from  the  track,  near  some  bushes.  He  stopped  between 
the  bushes  and  the  track,  looked  at  the  train,  and  then  struck  his 
horee.  The  engineer  was  then  fifty  yards  from  the  crossing. 
There  were  no  air-brakes  on  the  engine.  It  was  from  317  to  310 
yards  from  this  crossing  to  the  cut  from  which  he  first  saw  the 
plaintiff.  When  250  yards  from  the  crossing  he  blew  the  brakes, 
and  got  the  engine  under  tolerably  fair  control.  When  Rigler 
stopped,  he  blew  off  brakes.  When  he  started  again,  the  engine 
was  within  fifty  yards  of  the  crossing,  and  was  reversed  then. 
The  gravel-pit  is  75  or  100  yards  from  Rigler's  crossing.  He 
had  worked  in  machine  shops,  and  had  served  as  fireman  on  an 
engine  four  years,  and  considered  himself  competent  to  run  an 
engine. 

Witness  further  testified  that  this  was  a  pay  train,  consisting  of 
an  engine,  tender,  and  coach.  The  coach  had  air-brakes  on  it,  but 
on  the  engine  there  were  no  appliances  for  working  the  air-brakes. 
This  was  a  freight  eneine.  The  company  has  air-brakes  only  on 
its  passenger  engines.  The  train  started  from  the  yard  and  stopped 
first  at  the  bridge,  fifteen  or  twenty  yards  from  the  mouth  of  the 
cut  spoken  of  on  the  direct  examination;  was  running  ten  or  twelve 
miles  an  hour  when  he  first  saw  Rigler.  Ran  thirty  or  forty  yards 
from  the  starting-point  when  he  first  blew  brakes.  Was  then 
running  fifteen  or  twenty  miles  an  hour.  The  speed  slackened 
and  was  running  ten  or  twelve  miles  an  hour  when  he  blew  brakes 
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oflf.  Rigler  was  twenty-five  or  thirty  yards  from  the  crossing 
when  he  stopped.  He  was  running  fifteen  miles  an  hour  when  he 
struck  the  wagon.  He  could  not  stop  the  engine  within  150  yards. 
He  stopped  the  engine  about  fifteen  yards  south  of  the  crossing, 
when  the  wagon  body  fell  from  the  pilot.  If  air-brakes  had  been 
on  the  train,  and  in  use,  he  could  have  stopped  the  train  in  75  or 
80  yards.  This  train  being  a  pay  train,  was  classed  in  the  rules  of 
the  company  as  a  passenger  train,  and  by  those  rules  its  maximum 
rate  of  speed  was  faxed  at  thirty-five  miles  per  hour.  That  he  was 
keeping  a  good  lookout  as  he  went  down  the  track. 

One  Smith,  a  witness  for  the  defendant,  testified  that  he  was 
treasurer  of  the  defendant  company,  and  was  on  the  train  at  the 
time  of  accident.  When  the  first  signal  was  given  he  was  in  the 
front  part  of  the  coach,  and  when  the  second  signal  was  given  wit- 
ness went  to  the  dopr  at  the  other  end  of  the  coach,  and  when  he 
looked  out  the  accident  had  happened.  The  train  was  running  at 
fifteen  miles  an  hour  when  he  heard  the  first  signal ;  that  he  had 
known  Syphon,  the  engineer,  and  he  had  the  reputation  of  being 
a  good  locomotive  engineer. 

The  defendant  then  introduced  one  Isaac  Goode,  who  testified 
that  he  was  brakeman  on  the  train,  and  was  at  end  of  coach 
next  to  the  engine,  and  put  on  and  off  brakes  when  signalled  to 
do  so;  that  he  had  put  on  b.rakes  twice  and  put  off  brakes  once 
when  the  accident  occurred.  This  was  the  evidence  for  the  de- 
fendant. 

And  plaintiff,  introduced  in  reply,  testified  that  he  did  not  stop 
at  all  when  approaching  the  crossing ;  that  the  engine  whistled  at 
the  cut,  and  then  again  at  or  near  the  gravel  pit,  when  it  sounded 
the  danger  signal ;  that  he  had  measured  the  distance,  as  before 
testified  to  by  him. 

J.  M.  Kendrick,  witness  for  plaintiff,  testified  that  he  measured 
the  distance  from  Rigler's  Crossing  to  the  point  where  the  wagon 
dropped  from  the  engine,  and  found  the  distance  to  be  109  steps. 

Here  the  testimony  closed. 

His  Honor  intimated  that  upon  the  testimony,  plaintiff  could 
not  recover,  and  that  he  would  so  instruct  the  jury.  In  deference 
to  his  opinion,  the  plaintiff  submitted  to  a  nonsuit,  and  there  was 
jud<]^ment  accordingly,  from  which  tlie  plaintiff  appealed. 

Piatt  D,  Walker  for  the  plaintiff. 

Oeo.  E.  Wilson  filed  a  brief  for  the  defendant. 

Ashe,  J. — ^The  plaintiff  contended  that  it  was  through  the  neg- 
ligence of  the  deiendant  company  that  he  sustained  the  injury 
complained  of,  and  the  defendant,  on  the  other  hand,  insists  that 
no  negligence  is  to  be  imputed  to  it ;  and  if  the  plaintiff's  property 
was  injured,  as  alleged  in  his  complaint,  it  was  caused  by  his  con- 
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tribatory  negligence,  in  attempting  to  cross  the  road  when  he  saw 
the  car  approaching. 

The  question  of  primary  importance  in  the  case  is,  did  the  plain- 
i>uTT  OF  tiff's  negligence  contribute  to  the  injury  of  which  he 

peSIS™  ^'  complains?     If  it  did,  then  the  great  weight  of  aiithor- 

CRossiNO— Con-     ..      .*^  ^i     ^  i  ^  j   'a.  •  n  i 

TUBUTORT  HBO-  itv  IS,  that  lic  cauuot  recover;  and  it  is  equally  so  when 
PLAWTiFF.         both  parties  are  at  fault. 

It  is  the  duty  of  each  party  to  use  a  reasonable  degree  of  fore- 
sight, skill,  capacity,  and  actual  care  and  diligence,  to  enable  each 
to  use  the  privilege  of  crossing  ;  but  still,  negligence  on  the  part 
of  the  railroad  company  will  not  excuse  any  one  approaching  a 
crossing  from  using  that  degree  of  care  and  circumspection  which 
is  necessary  to  secure  his  safety. 

When  a  traveller  is  approaching  a  railway  crossing,  with  an  un- 
obstructed view  of  the  track  in  both  directions,  it  is  his  duty  to 
look  both  ways,  and  if  he  advances  to  the  point  of  intersection, 
and  attempts  to  cross  in  f I'ont  of  the  approaching  care,  and  receives 
an  injury,  such  conduct  will  constitute  negligence,  so  as  to  preclude 
him  from  recovering.  Thompson  on  iNegligence,  426,  and  the 
numerous  authorities  there  cited.  To  the  same  effect  is  Pierce  on 
Kailroads,  831-333.  The  same  rule  has  been  adopted  by  this 
court.  In  Parker  v.  Railroad  Co.,  86  N.  C.  221,  it  was  held  that 
one  crossing  a  railroad  track  must  be  on  the  alert  to  avoid  injury 
from  trains  that  may  happen  to  be  passing ;  and  the  omission  of 
the  engineer  to  give  the  precautionary  signals  of  the  approach  of 
a  train,  when  it  in  no  way  contributed  to  the  alleged  injury,  does 
not  impose  a  liability  upon  the  company;  and  in  Manly  v.  W.  & 
W.  R.  Co.,  74  N.  C.  655,  the  rule  is  thus  laid  down  by  Rodman, 
Judge :  "  When  the  injury  arises  neither  from  malice,  design,  nor 
wanton  and  gross  neglect,  but  simply  the  neglect  of  ordinary  care, 
and  the  parties  are  mutually  in  fault,  the  negligence  of  both  being 
the  immediate  and  proximate  cause  of  the  injury,  a  recovery  is 
NTOLioKfCK  OF  denied,  upon  the  ground  that  the  injured  party  must 
noSSm^  he  taken  to  have  brought  the  injury  upon  himself." 
CAUSE  OF  iRjuBT  ^^^  ^^^q  ^xile  IB  subjcct  to  the  qualification  that  the 
injured  partv,  although  in  fault  to  some  extent,  at  the  same  time 
may,  notwithstanding  this,  be  entitled  to  damages  for  an  injury 
which  could  not  have  been  avoided  by  ordinary  care  on  his  part. 
"  When  the  negligence  of  the  defendant  is  the  proximate  cause  of 
the  injury,  but  that  of  the  plaintiff  only  remote,  consisting  of  some 
act  or  omission  not  occurring  at  the  time  of  injury,  tlie  action 
for  damages  is  maintainable."  But  the  evidence  in  this  case,  even 
that  of  the  plaintiff  himself,  does  not  bring  his  case  within  the 
scope  of  either  of  the  qualifications.  According  to  his  testimony, 
the  train  was  ninning  at  the  mte  of  twenty  miles  an  hour,  and  at 
that  rate  must  have  readied  tlie  crossing  in  two  or  three  minutes 
from  the  time  it  was  seen  approaching  by  the  plaintiff,  and  yet, 
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with  a  train  coming  in  fall  view,  at  that  speed,  he  attempted  to 
CTOS&  tlie  track  with  a  wagon.  It  seems  to  as  that  no  man  of  com- 
mon prudence  wonld  have  made  the  attempt  to  cross  under  such 
eircamstances,  but  would  have  made  a  halt,  and  waited  until  the 
train  had  passed.  But  the  plaintiff  seems  to  have  made  his  calcu- 
lation as  to  the  time  it  would  take  the  train,  coming  at  the  speed 
he  describes,  to  reach  the  crossing,  and  without  taking  into  his 
calculation  the  abatement  of  the  speed  by  putting  on  the  brakes, 
lie  made  the  attempt  to  cross,  and  nad  succeeded  in  doing  so,  and 
would  have  been  safe  if  it  had  not  been  for  his  horse  backing  the 
wagon  on  the  track,  just  at  the  time  the  train  was  passing.  The 
attempt  to  cross  the  road  under  the  circumstances  not  only  showed 
a  want  of  due  care  on  the  part  of  the  plaintiff,  but  reckless  con- 
duct that  amounted  to  gross  negligence ;  and  although  he  was  in 
no  fault  in  the  backing  of  the  horse  on  the  track,  if  he  had  not  at- 
tempted to  cross,  in  the  face  of  the  impending  danger,  the  accident 
of  the  backing  of  the  horse  on  the  road  would  not  liave  happened, 
so  we  are  of  me  opinion  his  contributory  negligence  was  the  cause 
of  his  injury,  and,  that  being  so,  it  can  make  no  difference  whether 
uegligeQce  is  imputable  to  the  defendant  or  not.  But  we  think 
the  defendant  company  did  all  that  was  in  their  power,  and  all  that 
could  be  expected  of  them  to  have  been  done  under  the  circum- 
stances, to  prevent  the  catastrophe. 

When  the  engine-man  saw  tlie  plaintiff  approaching  the  track, 
he  blew  the  brakes  on  at  the  distance  of  250  yards,  and  when  within 
170  yards  he  sounded  the  danger  signal.  When  the  plaintiff 
stopped  he  blew  off  the  brakes,  and  then,  when  in  fifty  yards  of 
the  crossing,  we  take  it,  when  he  saw  the  horse  backing,  he  blew 
on  the  brakes  again  and  reversed  his  engine,  but  it  was  too  late  to 
stop  the  engine  in  so  short  a  distance. 

It  was  a  freight  engine,  and  had  no  appliances  for  working  the 
air-brakes.      With  air-brakes  he  might  have  stopped  aikmums- 
it  within  75  or  80  yards,  but  without  them  it  could  not  SS?™5hk*o5^ 
be  stopped  short  of  150.     Air-brakes  were  used  by  the  ^SSof"^"*^ 
<sompany  on  the  passenger  engines  only. 

Tiie  plaintiff  insisted  that  it  was  negligence  in  the  company  in 
not  having  air-brakes  on  the  engine ;  but  even  air-brakes  would 
have  been  ineffectual  to  prevent  tne  collision,  for  the  necessity  of 
reversing  the  engine  the  second  time  did  not  occur,  according  to 
the  evidence  of  the  engine-man,  until  the  train  was  within  Sfty 

Jards  of  the  crossing,  and  was  not  stopped  until  it  had  run  one 
undred  and  twenty-four  steps  below  the  crossing,  as  testified  by 
the  plaintiff. 

Tne  defendant,  it  seems  to  us,  did  all  that  was  necessary  to  pre- 
vent the  injury,  except  to  stop  the  train,  or  bnng  it  to  the  lowest 
speed,  until  the  plaintiff  could  pass.  That  the  law  did  not  require 
him  to  do.   The  engine-man  sounded  the  danger  signal  in  full  time 
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for  the  plaintiff  to  take  warning;  the  brakes  were  put  on  twice  in 
the  distance  of  250  yards,  and  the  speed  of  the  train,  whose  sche- 
dale  time  was  thirty-five  miles  an  hoar,  and  was  then  ranning  at 
the  rate  of  fifteen  or  twenty,  was  reduced  to  twelve  miles  an  hour 
when  it  passed  the  crossing.  Negligence  can  only  be  attributed  to 
a  company  when  it  has  notice  of  the  peculiar  emergency,  in  time, 
by  the  use  of  ordinary  diligence,  the  means  being  at  hand,  to  avoid 
the  collision.     Railroad  t?.  Hunter,  32  Ind.  335,  364. 

And  in  Wilson  v,  Eailroad,  90  N.  C.  69,  which  was  an  action 
against  the  company  for  killing  a  mule,  the  judge  in  the  superior 
court  charged  the  jury :  "  If  tne  engineer  saw  the  mule  that  was 
killed,  a  quarter  or  half  a  mile  ahead  of  the  train,  and  the  mule 
left  the  track  when  the  train  was  a  quarter  of  a  mile  away,  and 
the  engineer  had  reason  to  believe  that  the  mule  was  no  longer  in 
danger,  and  afterwards  the  mule  ran  upon  the  track,  in  front  of 
the  engine,  then  the  defendant  was  not  guilty  of  negligence,  unless 
the  engineer  could,  by  using  the  appliances  at  his  command,  have 
stopped  the  train,  after  the  mule  had  jumped  upon  the  track  the 
second  time,  so  as  to  prevent  the  killing.''  The  instruction  was 
afSrmed  by  this  court. 

We  hold  that  there  was  no  error,  and  the  judgment  of  'the  su- 
perior court  is  affirmed. 

No  error.     Affirmed. 

Railroad  Crossingt — Mutual  Rights  and  Duties  of  the  Railroad  and  Travel* 
lers  on  the  Highwayi — See  generally  Long  Island  R  Co.  v.  Greany,  and  note, 
24  Am.  &  Eng.  R  R.  Cas.  473-478;  Lesan  e.  Maine  Cent.  R.  Co.,  and  note, 
23  lb.  245-249. 

When  Burden  of  Proof  is  on  Railroad  Company  to  show  Compliance  with 
Statute^ — The  liability  of  a  railroad  company  for  damages  resulting  from  a 
failure  to  comply  with  statutory  requirements,  or  from  other  negligence, 
whether  to  persons  or  to  stock  or  other  property,  is  the  same  under  §  1700  of 
the  Alabama  Code,  which  provides  that:  **  A  railroad  company  is  liable  for 
all  damages  to  persons,  stock,  or  other  property  resulting  from  a  failure  to 
comply  with  the  requirements  of  the  preceding  section,  or  any  negligence  on 
the  part  of  the  company  or  its  agents;  and  when  any  stock  is  killed  or  in- 
jured, or  other  property  damaged  or  destroyed,  by  the  locomotive  or  cars  of 
any  railroad,  the  burden  of  proof,  in  any  suit  brought  therefor,  is  on  the 
railroad  company  to  show  that  the  requirements  of  the  preceding  section 
(1699)  were  complied  with  at  the  time  and  place  when  and  where  the  injury 
was  done.** 

But,  where  the  injury  is  to  stock  or  other  property,  the  onus  of  showing 
a  compliance  with  the  statutory  requirements  is  imposed  on  the  railroad 
company,  and  without  this  proof  it  does  not  relieve  itself  of  the  imputation 
of  negligence;  but  the  statute  does  not  extend  this  rule  to  actions  for  per- 
sonal injuries.     Clements  v.  E.  Tenn.,  etc.,  R.  Co.,  77  Ala.  533. 

Statutory  Duty  to  give  Notice  to  Town  within  Sixty  Days  after  Injury  from 
Defective  Highway  Applicable  to  Street  Railway. — Under  a  statute  which 
provides  that  no  action  for  an  injury  from  a  defective  highway  shall  be  main- 
tained against  any  town,  city,  corporation,  or  borough,  unless  written  notice 
of  such  injury,  and  of  its  nature  and  the  place  of  its  occurrence,  shall  be  given 
within  sixty  days,  such  notice  is  a  condition  precedent  to  a  right  to  maintain 
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an  action ;  and  a  horse  railroad  company  that  is  bound  to  keep  a  part  of  the 
highway  in  repair  is  entitled  to  such  notice,  and  a  demurrer  to  the  com- 
plaint on  the  ground  that  such  notice  had  not  been  given  will  be  sustained. 
Fields  V.  Hartford,  etc.,  R  Co.  (Conn.,  Feb.,  1886),  5  East.  Reptr.  574. 


CoDDmGTON 

V, 

Brooklyn  Crobbtown  R.  Co. 

(Advance  Com,  New  York,    Maireh  36,  1886.) 

A  carrier  of  passengers  when  approaching  a  dangerous  place — in  this  case 
where  the  tracks  of  defendant,  a  norse  railway,  crossed  the  tracks  of  a  steam 
railroad — ^is  bound  to  use  the  highest  de^ee  of  care  and  prudence,  and  the 
utmoet  human  skill  and  foresight  to  avoid  accident. 

Appeal  from  a  jndCTaent  of  the  general  term,  second  depart- 
ment, affirming  a  judgment  entered  npon  a  verdict  of  a  jniy  in 
favor  of  plaintiff.     The  opinion  states  the  point. 

William  C.  De  Witt  for  appellant. 

P.  MitcheU  for  respondent. 

Eabl,  J. — The  sole  question  for  our  determination  is  whether  that 
portion  of  the  judge's  charge  which  defines  the  degree  of  care  and 
skill  which  the  defendant  was  bound  to  exercise  in  the  carriage  of 
passengers,  to  which  exception  was  taken  by  the  de-  dmusofoarb 
fendant's  counsel,  was  erroneous.  In  several  portions  J?  ciSSSS"©? 
of  his  charge  the  judge  charged  as  follows :  "Now,  if  *'^»""««- 
this  plaintiff  can  recover  at  all,  she  can  recover  only  by  reason  of 
the  negligence  upon  the  part  of  the  defendant  which  ordinary  pru- 
dence and  care  on  its  part,  or  the  part  of  its  employees,  would  nave 
prevented ;  that  is  to  say,  that  if  this  accident  which  occurred  from 
the  overturning  of  the  car  was  produced  by  the  negligence  of  this 
company,  and  prudence  and  care  on  the  part  of  its  servants  would 
have  preventea  it,  then  the  defendant  is  liable;  and  if  you  cannot 
point  out  sucli  negligence,  then  you  cannot  give  the  plaintiff  a  ver- 
dict." "  If  the  driver  of  the  car  negligently  did  anything  which 
he  ought  not  to  have  done,  or  if  he  omitted  to  do  anything  which 
he  ought  to  have  done,  or  if  he  omitted  to  take  some  precautions 
which  he  ought  to  have  taken,  which  act,  or  which  omission,  brought 
about  the  accident,  then  the  plaintiff  is  entitled  to  recover ;  hence 
the  question  for  you  to  determine  is,  did  this  driver,  in  attempting 
to  cross  this  railroad,  exercise  that  degree  of  care  and  prudence 
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which  the  law  required  of  him  and  wliich  the  safety  of  his  passen- 

fers  demanded  ?  If  he  did,  then  the  plaintiff  has  not  made  out 
er  case ;  if  he  failed  in  that,  then  she  nas  made  out  her  case  and 
she  is  entitled  to  a  verdict.  In  the  carrying  of  passengers,  a  com* 
mon  carrier  is  bound  to  exercise  the  highest  degree  of  care  and 
prudence ;  and  you  are  to  say  whether  this  driver,  in  approaching 
this  crossing,  did  exercise  tne  degree  of  care  which  the  law  re- 
quired ;  that  is,  whether,  in  your  judgment  there  was  anything 
which  he  might  have  done  upon  that  occasion,  the  doing  of  whica 
would  have  prevented  the  accident.  If  you  shall  say  that  there 
was,  then  there  was  negligence  on  the  part  of  this  driver,  for  which 
the  company  is  responsible,  and  the  plaintiff  would  be  entitled  to 
a  verdict." 

"  This  plaintiff  cannot  recover  against  this  defendant  unless  you 
say  that  tiiis  company  or  this  driver  was  negligetit  within  the  rules 
of  law  laid  down  by  the  court."  "In  this  case  the  law  required  this 
company  to  exercise  the  highest  degree  of  care  and  prudence,  and 
this  driver  was  the  company,  and  for  the  purposes  of  this  case  he  was 
the  defendant ;  he  was  charged  with  the  safety  of  the  passengers ; 
he  was  approaching  what  the  law  regarded  as  a  dangerous  place, 
and  he  was  bound  to  use  the  highest  degree  of  care  and  prudence, 
and  the  question  for  your  determination  is,  did  he  exercise  it  ?  If 
you  find  that  he  did  everything  that  a  prudent  man  ought  to  have 
done  under  the  circumstances,  then  this  defendant  is  not  liable  and 
the  plaintiff  cannot  recover  in  this  action."  "If  the  driver  did  all 
that  the  law  required  him  to  do,  then  she  cannot  recover ;  if  he 
failed,  then  you  will  give  her  a  verdict  in  such  amount  as  will  fully 
compensate  her  for  the  injury  complained  of." 

At  the  close  of  the  charge,  counsel  for  the  plaintiff  asked  the 
judge  to  charge  this :  "  That  this  driver  or  this  company  is  not  re- 
lieved from  liability  unless  they  have  satisfied  the  minds  of  the  jury 
that  this  accident  could  not  have  been  avoided  by  human  foresight 
— ^by  the  utmost  human  skill  and  foresight."  The  judge  so  charged 
with  the  modification  that  the  burden  of  proof  was  upon  the  plain- 
tiff. Defendant's  counsel  excepted  to  the  charge  so  made,  and  also 
excepted  to  that  part  of  the  charge  which  instructed  the  jury  that 
the  defendant  must  show  that  it  exercised  the  highest  degree  of 
care  and  skill. 

It  may  be  that  some  portions  of  the  charge  carried  the  rule  of 
responsibility  too  far  arid  were  erroneous ;  but  the  defendant  is 
confined  to  the  particular  portions  which  were  excepted  to.  If 
there  were  any  other  portions  of  the  charge  of  which  it  complained, 
it  should  have  called  the  attention  of  the  court  and  the  opposite 
party  to  them,  so  that  the  court  might  have  an  opportunity  to  cor- 
rect them.  This  accident  happened  at  a  place  wnere  the  defend- 
ant's road  crossed  the  tracks  oi  a  steam  railroad,  by  the  steam  en- 
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gine  coming  in  contact  with  its  car  containing  the  plaintiff  and 
other  passengers. 

The  portions  of  the  charge  excepted  to,  when  applied  to  a  carrier 
of  passengers  at  such  a  place,  were  strictly  accarate  and  are  fully 
justified  by  simple  authority.  That  under  such  circumstances,  the 
defendant  was  bound  to  use  the  highest  degree  of  care  and  pru- 
dence, the  utmost  human  skill  and  foresight,  is  the  settled  law. 
Ingalls  V,  Bills,  9  Mete.  1 ;  s.  c,  43  Am.  Dec.  346 ;  Hegeman  v. 
Western  R.  Co.,  13  N.  Y.  9 ;  s.  c,  64  Am.  Dec.  517 ;  Bowen  v. 
K  Y.  C.  R.  Co45  18  Id.  410;  s.  c,  72  Am.  Dec.  529;  Deyo  v. 
N.  Y.  a  R.  Co.,  34  Id.  9 ;  Maverick  v.  Eighth  Ave.  R.  Co.,  86  Id. 
378  ;  Caldwell  v.  N.  J.  Steamboat  Co.,  47  Id.  282. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent 

Judgment  affirmed. 

See  case  of  Rigler  v.  Railroad  Co.,  and  note,  cmtej  p.  886. 

Company  not  Liable  for  frightening  Team  by  sounding  Whistle  on 
Bridge  over  Highway. — In  an  action  against  a  railroad  company  for  negli- 
gently causing  a  mule  team  to  run  away  with  a  waffon,  in  which  the  plain- 
tiff was  seated,  as  he  was  passing  under  a  railroad  bndge,  over  a  public  niffh- 
way,  where  the  only  substantive  act  upon  which  negligence  is  predicated  in 
the  special  finding  of  the  court  is,  that  when  the  locomotive  entered  upon  the 
bridge  the  whistle  was  sounded,  and  it  was  also  found  that  those  in  control 
of  the  engine  had  no  knowledge  of  the  presence  of  the  plaintiff  or  of  his 
team ;  and  the  facts  found  show  that,  in  the  situation  in  which  they  were, 
no  reasonable  diligence  would  have  discovered  them  to  the  persons  operating 
the  train,  and  that  the  sole  cause  of  the  fright  of  the  team  was  the  sounding  of 
the  whistle  and  the  noise  and  smoke  of  the  train,  the  signals  given  being 
those  required  by  statute ;  hddy  that  no  inference  that  the  railroad  company 
was  guilty  of  negligence  can  be  drawn,  and  the  conclusion  of  law  should  be 
that  the  aefendant  was  not  guilty  of  negligence.  Cincinnati,  etc.,  R.  Co.  v. 
Oaines  (Ind.  Dec,  1885),  2  West.  Reptr.  262. 

Upon  an  application  for  rehearing  in  this  case,  it  was  contended  that  the 
court  erred  in  assuming  that  the  railroad  company's  train  came  on  to  the 
crossing  exercising  due  care,  and  not  negligently.  The  petition  was  over- 
ruled, the  court  holding  that  if  the  act  which  the  court  finds  contributed  to 
the  injury  was  not  per  se  negligent,  before  an  inference  of  negligence  can 
arise  from  the  mere  doing  of  the  act  it  is  incumbent  on  the  party  having  the 
burden  of  the  issue  to  show  that  the  act  was  done  under  such  circumstances 
as  made  it  at  that  time  negligent.  Cincinnati,  etc.,  R.  Co.  «.  Gaines  (Ind., 
March,  1886),  3  West.  Reptr.  721. 

Injury  from  Unnecessary  Blowing  of  Whistle-^Master  Liable  within  Gen- 
eral Scope  of  Servant's  Employment. — The  plaintiff  and  a  small  child  were 
walking  along  Gray*s  Ferry  roEul  in  Philadelphia.  At  the  same  time  a  man 
was  lei^ing  a  horse  and  wagon  toward  them,  and  a  train  of  cars  .was  coming 
from  the  same  direction,  but  was  behind  the  horse  on  the  defend  ant  company's 
road  where  it  abuts  on  said  Gray*s  Ferry  road.  While  in  this  relative  posi- 
tion to  each  other,  the  engineer  blew  a  loud  blast  of  the  whistle.  The  horse 
became  frightened,  but  was  quieted  down  by  the  man  who  had  it  in  charge. 
After  the  horse  was  quieted,  the  engineer,  who  could  see  the  horse,  again 
blew  two  more  blasts  on  the  whistle.  This  so  frightened  the  horse  that  it 
ran  away. 
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While  on  its  course  the  animal  ran  into  the  plaintiff,  knocked  her  down^ 
and  injured  her  leg  so  that  subsequently  it  had  to  be  amputated.  Hdd^  that 
a  rule  of  the  company  which  forbade  the  blowing  of  whistles  at  the  point  in 
question  is  no  defence. 

A  master  is  liable  for  the  act  of  his  servant  within  the  general  scope  of  his 
employment,  although  the  specfic  act  be  done  at  a  time  and  in  a  manner  con- 
trary to  an  express  order  of  the  master.  Third  persons  can  see  and  know  the 
general  scope  ot  the  employment  in  which  the  servant  is  engaged,  but  they 
ave  no  means  of  knowing  the  secret  orders  given  him.  They  are  therefore 
not  affected  by  such  orders.  Phila.,  W.  &  B.  R  Co.  e.  Brannen,  4  East 
Reptr.  (Pa.)  818. 


Bebby 
Pennsylvania  B.  Oo, 

{Adwjmce  C(ue,  New  Jeney.    May,  1886.) 

A  person  about  to  cross  a  railroad  track  is  charged  with  the  duty  of  look- 
ing^and  listening  for  the  approach  of  trains. 

He  is  also  charged  with  tne  duty  of  looking  for  a  flag-man,  and  obeying 
the  signals  he  gives,  if  given  in  time  to  avoid  collision. 

When  he  knows  that  a  flag-man  is  habitually  stationed  at  a  crossing,  and, 
upon  looking,  finds  that  the  flag-man  is  not  at  his  post  giving  signal  of  dan- 
ger, he  has  a  right  to  presume  that  a  train  is  not  about  to  pass. 

But  absence  or  negligence  of  a  flag-man  will  not  excuse  the  traveller  about 
to  cross  the  track  from  looking  both  ways  and  listening. 

If,  at  the  close  of  plaintiff^  s  evidence,  it  clearly  appears  that  he  has  failed 
in  the  duties  above  stated,  or  in  either  of  them,  and  contributed  in  any  de- 
gree to  the  accident,  he  should  be  nonsuited. 

But  if  some  negligence  on  part  of  the  plaintiff  does  not  clearly  appear,  the 
question  should  go  to  the  jury. 

On  error. 

Ji.  V.  Zindahury  for  plaintiff  in  error. 

M.  Beaslj/j  Jr.^  for  defendant  in  error. 

Parker,  J. — At  the  trial  of  this  cause  the  plaintiff  was  .non- 
suited because,  at  the  close  of  his  evidence,  the  court  w^  of  opin- 
ion that  contributory  negligence  had  been  proved.  The  accident 
Pacts.  occnrred  in  the  forenoon  of  the  second  day  of  October, 

1883,  at  a  crossing  in  the  city  of  Elizabeth.  It  was  a  rainy  morn- 
ing. The  train  which  caused  the  injury  complained  of  was  run- 
ning at  a  rapid  rate  of  speed.  There  were  numerous  obstructions 
to  tlie  view  near  the  track  of  defendant's  railroad.  The  foliage  on 
the  trees  was,  at  the  time,  very  dense.  The  crossing  was  a  dan- 
gerous one.     A  flag-man  had  been  stationed  there  by  the  defend- 
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ant.  The  plaintifi  had  a  right  to  cross  the  railroad  at  that  place  if, 
in  80  doing,  he  exercised  care  to  avoid  collision  with  trains  of  the 
company.  By  law  the  plaintiff  was  charged  with  the  duty  of  look- 
ing and  listening  before  he  attempted  to  cross.  He  was  also 
charged  with  the  duty  of  observing  and  giving  heed  to  signals  of 
the  nag-man,  if  any  were  made  in  time  to  avoid  accident.  If  he 
failed  in  these  duties,  or  either  of  them,  and  bv  such  failure  con- 
tributed to  the  accident  in  any  degree,  he  should  have  been  non- 
suited ;  for,  although  contributory  negligence  is  matter  of  defence, 
yet  if  it  clearly  appears  at  the  close  of  tue  plaintiff's  evidence,  the 
conrt  should  nonsuit. 

Carelessness  on  the  part  of  one  crossing  a  railroad  track  may  re- 
sult, not  only  in  injury  to  himself,  but  may  also  be  the  means  of 
maiming  or  killing  many  travellers,  and  therefore  the 
courts  must  hold  the  law  strictly  against  him  who  is  «tolioehcb  of 
proved  to  have  been  careless.  Is  there  such  proof  in 
this  case?  is  the  question.  The  plaintiff  swears  tliat,  before  he  at- 
tempted to  cross  tne  railroad,  he  stopped  his  horse  nine  or  ten  feet 
from  the  track,  looked  both  ways,  and  listened,  but  neither  saw  nor 
heard  a  train  approaching.  He  was  seated  in  the  front  part  of  the 
waeon,  with  the  front  curtains  up.  He  also  says  that  when  he 
looked  he  saw  as  far  on  the  track  as  the  obstructions  to  the  view 
would  permit,  but  did  not  see  any  train  approaching,  nor  hear  the 
sound  of  bells  or  whistle.  There  is  no  evidence  to  sliow  that  these 
statutory  signals  were  given. 

The  plaintiff  had  frequently  passed  over  that  crossing,  and  knew 
that  a  nag-man  was  habitually  stationed  there.  He  had  a  right  to 
presume  that,  if  a  train  was  about  to  pass,  the  flag-man  NEauoBNCB 
would  be  at  the  crossing,  giving  the  customary  signals 
of  danger.  The  plaintiff  swears  that,  before  he  at- 
tempted to  go  over  the  track,  he  had  full  view  of  the  crossing;  that 
he  looked  to  see  if  the  flag-man  was  in  sight;  that,  not  seeing  a 
flag-man,  he  started  to  drive  across  the  railroad;  that  when  his 
horse  had  gotten  on  the  flret  main  track  he  for  the  first  time  saw 
the  flag-man  running  towards  him  with  an  umbrella  raised  in  one 
hand,  and  a  flag  not  unfurled  in  the  other j  that  the  flag-man  did 
not  wave  the  flag,  but  ran  up  to  the  horse  and  struck,  or  motioned 
to  strike,  his  head  with  the  umbrella  or  flag,  which  action,  he  says, 
stopped  or  checked  the  horse ;  that  at  this  juncture  he  for  the  first 
time  saw  the  locomotive  of  an  approaching  train  within  a  few  feet 
of  him ;  and  that  he  whipped  tne  horse  to  get  out  of  the  way  of 
the  train,  but  was  so  delayed  by  the  action  of  the  flag-man,  before 
stated,  that  he  could  not  prevent  the  collision.  The  locomotive 
struck  the  hind  wheel  of  the  wagon,  by  means  of  which  the  plain- 
tiff was  thrown  out  and  injured.  The  plaintiff  also  swears  that 
when  he  firet  saw  the  flag-man  he  was  in  such  a  position  as  to  make 
it  impossible  to  turn  or  back  the  horse  so  as  to  escape.    The  testi- 
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mony  of  the  other  witnesses  who  were  present  at  the  time  of  the 
accident  fnllj  corroborates  the  statements  of  the  plaintiff  as  to  all 
material  facts.  James  Stiles  says  he  saw  the  flag-man  running 
from  hear  the  flag-house,  and  at  that  time  the  horse  and  wagon 
were  on  the  track.  The  flag-man  had  something  in  his  hand,  not 
Hnfurled,  with  which  he  struck  or  made  a  pass  at  the  head  of  tlic 
horse,  which  checked  him  ;  and,  as  the  flag-man  stopped  the  horse, 
the  engine  struck  the  hind  part  of  the  wagon.  Alexander  Dick, 
another  witness,  says  that  he  saw  the  flag-man  in  the  act  of  ap- 
proaching plaintiff,  with  an  umbrella  raised  in  one  hand,  and  a  flag 
m  the  other,  and  at  that  time  the  feet  of  the  horse  were  on  the 
track ;  that  the  flag-man  made  passes  at  the  horse,  which  caused  him 
to  delay.  This  witness  also  says  that  he  had  a  full  view  of  the 
crossing,  and  did  not  see  the  flag-man  there  until  he  saw  him  run 
at  the  horse,  when  the  horse  was  on  the  track.  Joseph  J.  Ogden, 
another  witness,  also  saw  the  accident,  and  he  says  that  the  plain- 
tiff, before  he  undertook  to  cross  the  track,  stopped  and  looked, 
and  at  that  time  there  was  no  flag-man  visible  at  the  crossing ;  that 
he  saw  the  flag-man  run  out  when  the  plaintiff  was  just  starting 
on  the  crossing ;  that  then  the  horse  was  right  over  the  rails,  and 

Sart  of  the  wagon  on  the  track.  This  witness  further  saj's  that  the 
ag-man  stopped  the  horse  so  that  he  could  not  get  over  in  time, 
and  that  the  horse  was  on  the  first  main  track  when  the  flag-man 
started" from  the  flag-house.  John  Irving  swears  he  saw  the  plain- 
tiff stop  before  driving  on  the  track,  two  or  three  yards  back.  He 
says  that  at  that  time  he  had  a  view  of  the  crossing,  and  the  flag- 
man was  not  there.  He  says,  further,  that  he  saw  plaintiff  start  to 
go  across  the  track,  and  afterwards  he  saw  the  flag-man  stall;  out  of 
the  flag-house  towards  the  horse,  with  an  umbrella  in  one  hand,  and 
a  flag  in  the  other,  and  that  the  hoi'sc  was  then  on  the  first  main 
track,  and  the  wagon  on  the  switch  track,  and  that,  when  the  flag- 
man came  up,  the  horse  came  to  a  standstill. 

From  the  testimony  it  is  clear  that  the  flag-man  was  not  on  the 
crossing,  giving  the  customary  signal  of  danger,  when  the  plaintiff 
PLAiHTiFF  HELD  approachcd  the  line  of  the  track;  that  the  plaintiff, 
when  within  a  few  feet  of  the  track,  stopped,  and 
looked  both  ways  and  listened ;  that  the  flag-man  did 
not  start  from  the  flag-house  until  plaintiff's  hoi^e  had  gotten  on 
the  first  track ;  that  he  did  not  then  give  the  customaiy  signal  with 
the  unfurled  flag;  and  that  the  flag-man,  who  without  warning 
allowed  the  plaintiff  to  drive  on  the  track  so  far  as  not  to  be  able 
to  turn  or  back  with  s&fety,  then  checked  the  horse  to  such  an  ex- 
tent as  to  prevent  escape  from  the  collision.  I  am  at  a  loss  to  see 
that  the  plaintiff,  in  attempting  to  cross  the  track  under  such  cir- 
cumstances, was  guilty  oi  any  negligence  whatever.  It  is  true 
that  negligence  of  a  flag-man  will  not  excuse  the  traveller  who  at- 
tempts to  cross  the  track  of  a  railroad  from  looking  both  ways  and 
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listening.  He  must  not  rely  entirely  on  tl\e  flag-man.  In  this 
case  it  is  proved  that  the  plaintiff  did  look  and  listen.  He  not 
only  lookea  for  the  flag-man  at  the  crossing,  but  he  stopped  his 
horse,  and  looked  up  and  down  the  track,  before  he  undertook  to 
drive  over. 

It  may  be  said  that  plaintiff  could  have  seen  the  train  approach- 
ing before  he  drove  on  the  track  if  he  had  looked ;  and,  if  he  did 
not  see  the  train,  he  is  chargeable  with  not  looking.  The  plaintiff 
swears  that  he  did  look,  and  did  not  see  the  train  until  it  was 
almost  upon  him.  Is  there  evidence  to  show  that  the  plaintiff's 
testimony  in  this  respect  is  not  true  ?  It  is  sworn  that,  at  consid- 
erable distance  from  the  crossing,  a  person  approaching  the  rail- 
road where  the  plaintiff  was  driving,  if  he  looked  towards  Newark, 
may  see  the  track  for  several  hundi-ed  feet.  But  at  that  point  the 
tram  would  not  be  near  enough  for  plaintiff  to  see  it, — ^judging 
from  the  speed  it  was  ffoing.  After  passing  that  point  of  observa- 
tion, the  obstructions  along  the  track  prevented  a  view  of  the  train 
until  almost  on  the  crossing.  About  nine  or  ten  feet  from  the 
track  there  is  a  space  among  the  branches  of  the  trees,  about  eigh- 
teen inches  long,  where  a  view  of  a  part  of  the  track  can  be  had 
when  the  leaves  are  off  or  partially  oft  the  trees.  The  observations 
of  all  the  witnesses  (excepting  the  plaintiff)  who  testify  on  that 
subject  were  made  when  the  trees  were  not  clothed  with  dense  foli- 
age. No  one  sweare  that  .an  approaching  train  could  be  seen 
through  that  opening  on  the  second  day  of  October,  1883.  The 
plaintiff  swears  that  on  that  day,  before  he  drove  on  the  track,  he 
stopped  and  looked  at  that  place,  and  did  not  see  the  train.  At 
that  season  of  the  year  the  foliage  is  luxuriant.  It  was  raining,  and 
the  leaves  and  branches  must  have  drooped  somewhat.  At  all 
events,  the  only  witness  who  speaks  of  obstructions  to  the  vision 
at  that  point  on  that  day  sweara  he  could  not  see  the  train.  The 
conclusion  from  his  evidence  is  that  the  openings,  sometimes  eigh- 
teen inches  long,  were  on  the  second  of  October,  1883,  closed  so  as 
to  obstruct  the  vision.  Upon  the  facts  proved  in  this  cause  the 
case  should  not  have  been  taken  from  the  jury. 

The  plaintiff  took  every  precaution  to  prevent  accidents  that  a 
careful  man  would  take  when  about  to  cross  a  railway.  It  certainly 
is  not  clear  that  the  plaintiff  was  in  the  least  decree  careless ;  and, 
where  some  contributory  negligence  does  not  clearly  appear,  that 
question  should  go  to  the  jury. 

The  judgment  of  nonsuit  is  reversed. 

Duty  of  Company  to  post  Flag-man  at  Crossing. — See  Long  Island  R  Co. 
V,  Greany,  and  note,  24  Am.  <Sb  En^.  K.  R.  Cas.  478. 

When  Court  should  nonsuit  Plaintiff  In  Action  for  Personal  Injury. — 
Where  upon  the  trial  of  an  action  against  a  railroad  company  for  }>er8onal  in* 
juries,  alleged  to  have  been  caused  by  defendant's  negligence,  it  becomes 
manifest  that  the  injury  would  not  have  occurred  but  for  the  plaintifTs  care- 
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leisness,  it  is  the  duty  of  the  trial  court  to  nonsuit  the  plaintiff.    Davenport 
9,  Brooklyn  City  R.  Co:  (New  York,  Nov.,  1886),  2  East.  Reptr.  826. 

Fact  that  Person  Injured  was  aiding  in  Violation  of  Ordinance  no  Defence. 
— ^The  fact  that  a  plaintiff  injured  by  a  collision  with  a  passing  train  of  a  rail- 
road company  was,  at  the  time  of  the  accident,  in  the  employment  of  a  lum- 
ber firm  who  kept  more  than  ten  thousand  feet  of  lumber  stored  in  one  place 
without  a  permit,  in  violation  of  a  city  ordinance,  is  no  defence  to  an  action 
against  the  railroad  company  to  recover  for  the  injury  caused  by  its  negli- 
gence, and  evidence  of  such  facts  cannot  have  any  legitimate  bearing  on  the 
question  of  negligence,  or  the  defendlmt's  liability.  Even  a  violator  of  the 
ordinance  is  entitled  to  the  same  protection  as  any  other  citizen.  Pennsyl- 
vania R  Co.  e.  Frana,  112  III.  898. 


State^  Pennbylvaiha  R.  Co.  Prosecntor, 

V. 

Mayor  aitd  Aldermen  of  Jersey  Cmr. 

(47  New  Jersey  Law,  286.) 

The  legislative  power  of  Jersey  City  is  competent  to  regulate  by  ordinance 
the  use  of  the  streets  by  railroad  companies. 

Such  regulations  must  hot  be  unreasonable. 

If  such  ordinance  be  unreasonable  only  in  its  application  to  one  or  two 
streets,  the  entire  ordinance  on  that  account  will  not  be  vacated ;  the  remedy 
is  to  resist  its  enforcement  in  such  localities. 

On  error  to  the  Supreme  Oonrt.  * 

James  B.  YredevihuTgh  for  plaintiff  in  error. 
William  Brinkerhoff  for  defendant  in  error. 

Beasley,  C.  J. — The  single  question  for  solution  in  this  case  is, 
whether  a  certain  ordinance  passed  by  the  defendant  in  error  is  so 
unreasonable  that  it  must*  be  judicially  declared  to  be  void. 

The  particular  clause  of  such  ordinance  that  is  supposed  to 
ORDiNANCB-Au-  rcudcr  it  liable  to  the  charge  of  illegality  is  the  foUow- 
oounSltopaS  ing:  "That  it  shall  not  be  lawful  for  any  person  or 
persons,  body  or  bodies  corporate,  their  engineers,  agents,  or  ser- 
vants, to  obstruct  or  prevent  the  free  and  uninterrupted  use  by  the 
public  of  the  intersections  caused  by  the  crossing  of  any  street  or 
thoroughfare  by  any  railroad  or  track  within  the  limits  of  Jersey 
City  for  a  longer  period  than  three  minutes  at  one  time." 

Counsel  for  the  plaintiff  in  error  urged  three  objections  to  the 
validity  of  this  by-law,  which  will  be  briefly  considered  seriatim. 

First,  it  was  insisted  that  the  defendant  in  error  was  not  vested 
by  the  legislature  with  the  capacity  necessary  to  pass  this  ordi- 
nance. 
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Tliis  position  is  plainly  untenable.  To  say  nothing  with  respect 
to  the  implied  power  over  such  a  subject  inherent  in  every  muni- 
cipaHty,  it  is  sufficient  to  refer  to  the  sixth  and  eleventh  clauses  of 
the  twenty-fourth  section  of  the  charter  of  Jersey  City  passed  in 
1871  (Pamph.  L.,  p.  1106),  which  authorize  the  enactment  of 
ordinances,  first,  ^'to  regulate  and  control  the  running  of  locomo- 
tives, etc.,  through  the  streets  of  Jersey  City,"  and,  second,  "  to 
reflate  the  use  of  streets  and  public  places  by  foot  passengers, 
vehicles,  railways,  and  engines." 

This  language  is  too  plain,  in  my  opinion,  to  need  explanation ; 
it,  in  terms,  confers  the  authority  upon  the  city  to  deal  legislatively 
with  the  subject-matter  embraced  in  the  ordinance  in  dispute. 

In  the  second  place,  it  is  urged  that  the  restriction  imposed  by 
this  by-law  illegally  interferes  with  the  chartered  rights  nmanaxmrK 
and  privileges  of  the  plaintiff  in  error. 

But  this  exception  is  also  untenable  upon  the  sup- 
position that  such  restriction  is  not  unreasonable,  for  it  cannot  be 
rationally  contended  that  because  the  railroad  company  possesses 
the  franchise  to  run  its  trains,  that  it  can  run  such  trains  through 
the  cities  of  the  State  without  regard  to  the  lives,  property  ,or  con- 
venience of  the  public  at  large.  Such  a  claim  would  be  prepos- 
terous, and  yet  it  would  seem  to  be  the  only  ground  on  whicn  a 
city  ordinance  can  be  attacked  which,  within  rational  bounds, 
regulates  the  use  of  the  public  streets  by  the  locomotives  and 
trains  of  the  railroad  companies.  I  am  unable  to  see  even  a  color 
of  plausibility  in  this  position. 

The  third  and  last  ground  was  that  the  ordinance  in  question  is 
unreasonable,  and  the  stress  of  the  argument  was  properly  laid  on 
this  point. 

If  this  by-law  be  subject  to  this  imputation,  there  can  be  no 
doubt  that  it  would  be  the  duty  of  this  court  to  pronounce  it  a 
nnllity.     The  judicial  power  so  to  proceed  has  not  been  reasonable- 
drawn  in  question  in  this  case,  and  it  would  be  quite  "m-simila* 
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ns  absurd  to  say  that  the  city  authorities,  under  the 
legislative  grant  of  authority  heretofore  cited,  can,  unreasonably, 
restrict  the  operations  of  the  business  of  the  plaintiff  in  error  with- 
in the  municipal  limits,  as  was  the  claim  of  the  railroad  company 
to  be  beyond  all  municipal  control  in  the  matter.  No  rational 
pei'son  would  contend  that  a  by-law  forbidding  a  i*ailroad  company 
to  run  its  trains  through  its  corporate  domain  at  a  faster  rate  than 
a  mile  an  hour  would  be  possessed  of  any  legal  force  whatever.  In 
the  case  of  Commonwealth  v.  Robertson,  5  Cush.  438,  which  pre- 
sented a  question  as  to  the  reasonableness  of  an  ordinance  regulating 
the  mode  of  placing  carriages  at  theatres  and  places  of  amusement, 
it  was  said :  **The  court,  doubtless,  have  power  to  deny  effect  to  a 
by-law  obnoxious  because  unreasonable.  It  is,  however,  a  power 
26  A.  &  E.  R  Gas.— 20 
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to  be  cantionsly  exercised,"  etc.  This  is  a  correct  expression  of 
the  rale  of  law  and  the  method  of  its  nse. 

In  this  department  of  the  law  the  difiicnlty  has  been  with  the 
application  of  this  legal  principle  to  various  sets  of  facts.  Whether 
a  given  by-law  be  reasonable  or  the  reverse  is  usually  a  practical 
question,  and  not  one  that  depends  on  abstract  considerations  of 
right  or  wrong.  If  we  were,  in  the  present  instance,  called  upon 
to  decide  upon  the  matter  principally  involved  in  the  arguments  of 
counsel,  we  would  be  compelled  to  enter  upon  an  investigation  of 
many  circumstances,  and  put  under  consideration  the  character 
and  importance  of  the  business  necessities  of  the  plaintiff  in  error 
on  the  one  side,  and  of  the  rights  and  convenience  of  the  public  on 
the  other,  and  by  such  a  comparison,  in  the  main,  to  declare 
whether  this  police  regulation  be  rationally  necessary  or  injudi- 
ciously oppressive ;  but  it  seems  to  me  that  on  this  occasion  such 
whkn  oklt  an  inquiry  does  not,  in  any  wise,  arise.  This  prooeed- 
Bs^BONABLB  Si  i^g  1^  crror  seeks  the  abolition  of  this  ordinance  in 
wSi°  wS^BB  ^^)  and,  as  a  whole,  it  is  plainly  not  open  to  the  im- 
VACATBD.  putation  of  unreasonableness.     Its  scope  is  to  put  upon 

a  proper  footing  the  use  of  railroad  trains  within  the  municipal 
bounds,  and  there  is  no  pretence  that  it  presses  unduly  upon  any 
of  such  companies,  except  that  it  hai^asses  the  plaintiff  in  error  in 
passing  its  numerous  trains  across  three  certam  streets  near  its 
terminal  depot.  But  conceding  this  allegation  to  be  true,  that  the 
business  of  the  plaintiff  in  error  at  this  particular  locality  is  by  that 
ordinance  unreasonably  embarrassed  and  hardened,  such  a  vice  in 
the  by-law  would  not  render  it  generally,  but  only  specially,  in- 
efficacious— that  is,  the  court  would  not  vacate  the  entire  ordi- 
nance, but  merely  refuse  to  put  it  in  effect  in  that  part  of  it  that 
was  thns  unreasonable.  If  the  complaint  of  the  plaintiff  in  error 
be  well  founded  therein,  the  remedy  is  to  object  to  the  validity  of 
the  ordinance  in  the  penal  suits  for  the  obstruction  of  the  streets 
referred  to,  and  in  that  mode  place  before  the  courts  the  limited 
question  whether  the  ordinance  be  not  a  nullity  with  respect  to 
tliat  particular  locality.  But  the  ordinance,  in  its  general  effect,  is 
unobjectionable,  and  therefore  it  cannot  be  totaltv  set  aside,  and 
the  consequence  of  the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

For  affirmance:  The  Chancellor,  Chief  Justice,  Depue, 
Dixon,  Parker,  Keed,  Sctjddeb,  Brown,  Clement,  Cole,  Pater- 
son.    11. 

For  reversal :  None. 
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Gatzmeb  et  al,^  Trnstees,  etc, 
Philadelphia  and  Atlanho  City  R.  Co. 

(89  New  Jeney  EquUy  Beport$y  868.) 

A  manager  was  employed  by  the  receiver  of  an  insolvent  railroad  company 
mainly  to  perform  duties  which  the  receiver  himself  should  have  attended 
to.  In  a  subsequent  order  for  the  disposition  of  the  proceeds  of  the  fore- 
closure of  a  mortgage  on  the  railroad,  an  amount  was  awarded  to  the  re- 
ceiver as  compensation  for  his  services,  and  he  was  thereby  directed  to  pay 
the  manager  a  specified  portion  thereof.  He  refused  to  do  so,  claiming  that 
the  manager  was  indebted  to  him  individually  in  a  larger  amount.  Held^ 
the  indebtedness  from  the  manager  to  the  receiver  bein^  admitted,  that  a 
petition  by  the  manager  for  an  order  compelling  the  receiver  to  pay  him  the 
amount  specified  should  be  dismissed  for  want  of  equity. 

Bill  to  foreclose.     On  petition  of  Samuel  Richards  for  order 
on  master  to  pay  to  bim  certain  money. 
JjT.  a,  Drake  for  petitioner. 
S,  IT.  Grey  for  respondent. 

RuNTON,  Chancellob. — This  application  is  made  by  Samnel 
Richards  for  an  order  for  the  payment  to  him  instead  of  Charles 
R.  Colwell,.of  the  sum  of  $2839.75,  part  of  the  sum  of  $5000 
which,  by  the  execution  in  this  suit,  the  master  to  whom  the  writ 
was  directed,  and  who  sold  the  mortgaged  premises  thereunder,  is 
required  to  pay  to  Colwell.  By  the  decree  (made  July  10,  1883), 
4he  master  is  required  to  pay  to  Colwell,  as  receiver  in  insolvency 
of  the  Philadelphia  &  Atlantic  City  R.  Co.,  the  defendant,  cer- 
tain moneys  in  and  for  settlement  of  claims  against  him  as  re- 
ceiver, remaining  unpaid,  and  also  the  further  sum  of  $5000  which 
«eas  thereby  adjudged  to  be  a  reasonable  compensation  for  his 
services  in  the  management  of  his  trust  (as  receiver),  from  which 
sum  was  to  be  paid  by  said  Colwell  the  balance,  $2839.75,  found 
due  to  Samuel  Kichards  (the  petitioner),  the  manager  of  the  com« 
any   during  the   receivership.     Colwell,  as   receiver,  employed 

icnards  to  act  as  manager,  but  at  no  specified  rate  of  compensa- 
tion. He  paid  him  some  money  ($2405)  on  account.  Richards,  by 
his  petitit)n  filed  in  the  insolvenc}'  suit  in  April,  1882  (his  services 
ended  in  July,  1879),  applied  to  this  court  for  payment  of  the  balance 
due  him,  and  thereupon  an  order  of  refei*ence  was  made  to  a  master 
to  ascertain  what  was  due  him,  and  the  master  reported  that  he  was 
entitled  to  receive  a  balance  of  $2839.75.  After  this  report  and 
in  July,  1883,  the  decree  in  this  suit  (which  was  for  foreclosure 
and  safe  of  the  railroad,  etc.,  as  mortgaged,  premises  under  a  mort- 
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gage  existing  when  the  proceedings  in  insolvency  were  begun)  was 
made,  and  in  it  were  the  directions  before  mentioned.  It  will  be 
observed  that  the  decree  adjudges  that  $5000  be  paid  to  Colwell 
for  his  services  as  receiver,  from  which  was  to  be  paid  the  balance 
due  Richards  for  his  services.  Colwell,  as  before  stated,  employed 
Bichards  and  paid  him  the  $2405  on  account.  The  services 
^ndered  by  Bichards  were  such,  to  a  considerable  extent  at  least, 
^as  in  contemplation  of  law  the  receiver  himself  was  bound  to 
lender.  Colwell  employed  Bichards  to  do  his  work.  Therefore, 
in  awarding  compensation  to  Colwell  it  was  proper,  in  justice  to 
the  trust,  to  provide  that  he  should  pay  out  of  the  money  given  to 
him  for  compensation  what  Bichards  was  entitled  to  from  him. 
Colwell  claims  that  he  is  entitled  to  the  balance  due  Bichards  to 
apply  it  to  a  debt  due  him  from  Bichards,  and  the  latter  now  ap- 
plies for  an  order  requiring  the  payment  of  the  money  to  him  in- 
stead of  to  Colwell.  Bichards  admits  that  he  knew  when  the 
decree  was  made  that  it  awarded  the  $5000  to  Colwell,  merely 
providing  that  Colwell  should  pay  him  out  of  it,  but  he  made  no 
objection.  He  owes  Colwell  aoout  $5700  on  account  of  a  loan  of 
$5000  (and  interest  thereon)  made  by  the  latter  to  him  in  August, 
1877.  The  indebtedness  is  not  denied,  but  Bichards  asks  this 
court  to  requira  the  master  to  pay  the  money  to  him  instead  of  'to 
Colwell,  so  that  it  may  not  be  applied  to  the  payment  of  his  debt. 
There  is  no  equity  in  the  application.  The  petition  will  be  dis- 
missed, with  costs. 


MoLaite 

V. 

Plaoebvillb  and  SAosAMEino  Yallby  B.  Co.  et  oH. 

{Ad'wiiMA  Ocucy  Oalifomia,    April  28,  1885.) 

A  railroad  corporation,  under  section  15  of  the  California  act  of  1861,  as 
amended  by  section  1  of  the  act  of  May  14,  1863,  had  power,  by  a  majority 
▼ote  of  its  board  of  directors,  to  iasue  bonds  to  pay  debts  contracted,  or 
contracts  made  for  iron  for  constructing  and  -  completing  its  road,  and  to  ex- 
ecute a  mortgage  on  its  corporate  property  to  secure  the  payment  of  the 
same. 

The  instrument  sought  to  be  enforced  in  this  case,  although  executed  to 
trustees  and  in  form  a  conveyance  in  trust,  is  to  all  intents  a  mortgage,  of 
the  form  usual  with  such  securities,  executed  by  railroad  corporations.  It  is 
a  contract  between  the  corporation  and  the  persons  who  may  become  holders 
of  the  bonds  secured  by  it,  who  are  en ti ilea  to  the  same  benefit  they  would 
have,  if  actually  made  parties  to  the  instrument. 

In  a  suit  brought  to  enCorce  the  specific  execution  of  the  terms  and  stipu- 


BONDS— AFPOINTMEKT  OF  BECBIVEBr— SALE  OF  BOAD.  406 

lations  of  a  railroad  mortgage,  by  which,  on  the  happening  of  a  specific 
event,  to  wit,  default  for  one  year  in  the  payment  of  interest,  the  trustees,  or 
the  sarviYor  of  them,  are  entitled  to  take  possession  of  the  property  mort- 
gaged, hold  it,  receive  and  collect  the  income  and  profits  arising  from  it, 
and  apply  such  income  and  profits  in  a  manner  specified  in  the  mortgage, — 
hddy  that)  upon  default  in  the  payment  of  such  interest,  a  court  of  equity 
had  power  to  appoint  the  surviving  trustee  a  receiver,  to  take  possession  of  the 
mortgaged  property,  and  to  authorize  him,  as  such,  to  make  provision  for 
operating  the  road,  so  as  to  secure  an  income  and  profits;  and  that  the  re- 
ceiver, the  road  being  without  rolling  stock  or  other  equipments,  had  author- 
ity to  purchase  the  same  for  the  use  of  the  road ;  that  the  expenses  of  the 
receiver  and  trustee,  reasonably  incurred  in  the  discharge  of  his  trust,  should 
be  allowed  him,  and  were  a  lien  upon  the  mortgaged  property  prior  to  that 
of  the  bondholders;  that  such  expenses  included  reasonable  fees  for  counsel 
employed  by  the  receiver  to  aid  him  in  the  proper  discharge  of  his  trust,  the 
cost  of  litigation,  expenses  incurred  in  taking  care  of,  protecting,  and  repair- 
ing the  property  in  his  charge,  and,  under  the  circumstances  of  this  case, 
money  expend  ea  for  rolling  stock  and  machinery. 

In  such  suit  a  court  of  equity  has  power  to  decree  a  sale  of  the  mortgaged 
property,  although  no  sale  was  authorized  by  the  terms  of  the  mortgage,  on 
default  in  the  payment  of  interest,  and  the  bonds  secured  thereby  had  not 
matured,  when  it  appears  that  the  mortgagor  is  insolvent ;  that  a  subsequent 
purchaser  of  the  road,  under  a  junior  incumbrance,  will  do  nothing  to  dis- 
charge the  interest;  that  the  road,  if  operated  by  the  trustee,  must  be  run  at 
a  loss ;  that  the  trustee  has  no  funds  with  which  to  repair  the  road,  and  that 
the  road,  if  unused,  must,  and  will,  decay. 

A  purchaser  of  bonds,  before  their  maturity,  in  good  faith,  and  for  their 
market  value,  is  a  iona-Jide  holder,  although,  at  the  time  of  purchase,  some 
of  the  coupqns  thereon  were  past  due  and  unpaid. 

Appeal  from  a  judgment  of  the  superior  conrt  of  the  city  and 
county  of  San  Francisco,  entered  in  lavor  of  the  plaintiff.  The 
opinion  states  the  facts. 

W.  H.  L.  Ba/mes  for  the  appellant. 

Oeorge  Ccbd^alader  for  the  respondent. 

Thornton,  J. — The  complaint  herein  was  demurred  to  by  the 
Sacramento  &  Placerville  K.  Co.  on  the  ground  thus  stated  by 
the  pleader : 

"First — That  the  said  complaint  does  not  state  facts  sufiicient 
to  constitute  a  cause  of  action. 

"  That  it  appears  upon  the  face  of  the  complaint  that  the  instru- 
ment therein  set  out  and  alleged  to  be  a  mortgage  was  not  made 
and  executed  in  conformity  with  the  statute  authorizing  the  said 
defendant,  the  Placerville  &  Sacramento  Valley  R.  Co.  (a  cor- 
poration), to  make  and  execute  such  instrument. 

^'  That  it  appears  upon  the  face  of  said  complaint  that  the  board 
of  directors  of  said  corporation  did  not  by  unanimous  consent 
order  and  direct  the  said  mortgage  to  be  made  or  ex-  facts. 

ecuted,  or  the  corporate  bonds  therein  mentioned  to  be  executed 
or  delivered,  and  tnat  neither  said  bonds  nor  mortgage  were  oi*  are 
valid  as  a  corporate  act  of  said  defendant." 
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The  validity  of  the  written  security  on  which  the  action  is 
bronght,  as  well  as  of  tlie  bonds  mentioned  in  the  complaint,  to 
secure  which  the  security  was  executed,  is  by  the  demurrer  at- 
tacked. 

The  security  in  question  was  execated  in  1864  by  the  Placer- 
ville  &  Sacramento  Valley  R.  Co.  to  secure  the  payment  of  cer- 
tain bonds  therein  mentioned,  and  it  is  contended  that  it  is  invalid, 
because  not  authorized  by  the  unanimous  concuri*ence  of  the  direc- 
tors of  the  corporation  above  named. 

To  sustain  tiiis  contention,  we  are  referred  to  section  15  of  the 
act  of  1861,  concerning  the  incorporation  of  railroad  companies; 
Stats.  1861,  p.  607,  as  amended  by  section  1  of  the  act  of  May  14, 
1862 ;  Stats.  1862,  p.  547.     The  section  as  amended  is  as  follows : 

"  Such  companies  shall  have  power  to  borrow,  from  time  to 
time,  on  the  credit  of  the  corporation,  and-  under  such  regulations 
and  restrictions  as  the  directors  thereof,  by  unanimous  concur- 
rence, may  impose,  such  sum  of  money  as  they  may  deem  neces- 
sary for  constructing  and  completing  their  railroad,  and  to  issue 
and  dispose  of  bonds  or  promissory  notes  therefor,  in  denominations 
of  not  less  than  five  hundred  dollars,  and  at  a  rate  of  interest  not 
exceeding  ten  per  cent  per  annum;  and,  also,  to  issue  bonds  or 
promissory  notes,  of  the  denomination  aforesaid,  and  at  the  rate  of 
interest  aforesaid,  in  payment  of  any  debts  or  contracts  for  con- 
strncting  and  completing  their  road,  with  its  equipments,  and  all 
else  relative  thereto ;  provided,  however,  that  the  amount  of  bonds, 
or  promissory  notes,  issued  by  such  companies,  for  the  purposes 
aforesaid,  shall  not  exceed,  in  all,  the  amount  of  their  capital  stock  ; 
and,  to  secure  the  payment  of  said  bonds  or  notes,  may  mortgage 
their  corporate  property  and  franchises.  And  the  directors  of 
such  companies  snail  also  provide,  in  such  manner  as  to  them  may 
seem  best,  a  sinking  fund,  to  be  specially  applied  to  the  redemption 
of  such  bonds,  on  or  before  their  maturity,  and  may  also  confer  on 
any  holder  of  any  bond  or  note  so  issued,  for  money  borrowed,  or 
in  payment  of  any  debt  or  contract  for  the  construction  and  equip- 
ment of  such  road,  as  aforesaid,  the  right  to  convert  the  principal 
due  or  owing  thereon  into  stock  of  such  companies,  at  any  time 
within  eight  years  from  the  d^te  of  such  bonds,  under  such  regular 
tions  as  the  directors  may  adopt." 

Attention  is  also  called  to  the  following  recitals  in  the  instrument 
or  security : 

"  And  whereas  the  said  company  has  heretofore,  through  its 
lawfully  authorized  agent  in  New  York  city,  contracted  certain 
liabilities  and  indebteaness,  and  has  entered  into  certain  negotia- 
tions and  contracts  for  large  amounts  of  railroad  iron  and  rolling 
stock  for  its  line  of  road,  and  for  constructing  and  completing  the 
ftiune  road  with  its  equipments,  and  for  such  further  amounts  of 
such  iron  and  rolling  stock  as  the  company,  through  its  board  of 


BONDS — ^APPOINTMENT  OF   RECEIVER— SALE  OF  ROAD.  407 

directors,  may  from  time  to  time  reqnire,  or  desire  to  purchase,  for 
like  use  in  constructing,  completing,  and  equipping  the  said  road. 

^'  And,  whereas,  the  said  company  is  desirous,  and  has,  through 
its  lawfully  authorized  agents,  undertaken  and  agreed  to  issue  its 
bonds  of  the  denomination  of  one  thousand  dollars  each,  and  at  a 
rate  of  interest  not  exceeding  ten  per  centum  per  annum,  for  the 
purpose  of  paying  and  meeting  the  said  debts,  liabilities,  and  con- 
tracts already  incurred  and  entered  into,  and  such  as  may  be  further 
incurred  or  entered  into  for  the  purpose  aforesaid — that  is  to  say, 
for  such  railroad  iron  and  rolling  stock  alone,  and  also  to  secure 
the  said  bonds  by  first  mortgage  upon  the  corporate  property  and 
franchises  of  the  company." 

It  is  afterwards  recited  that  the  bonds  were  ordered  to  be  issued 
in  conformity  with  the  premises  and  for  the  sole  purpose  afore- 
said— manifestly  referring  to  the  recitals  above  given.  This 
security  was  made  a  part  of  the  complaint. 

The  section  (fifteen)  relied  on,  evidently  confers  by  its  first 
clause,  ending  with  the  words  "  at  a  rate  of  interest  not  exceeding 
ten  per  cent  per  annum,"  a  different  and  distinct  power  from  the 
clause  just  succeeding. 

The  first  clause  confers  the  power  "  to  borrow  from  time  to 
time,  on  the  credit  of  the  corporation,  and  under  such  regulatio 
and  restrictions  as  the  directors  thereof,  by  unanimous  ^ 
concurrence,  may  impose,  such  sums  of  money  as  tliey  authorbbd  by 
may  deem  necessary  for  constructing  and  completing  "^''^^ 
their  railroad,  and  to  issue  and  dispose  of  bonds  or  promissory 
notes  therefor,"  etc.  The  second  clause  has  as  its  antecedent  the 
words  "such  company  shall  have  power"  with  which  the  first 
clause  commences,  and  which  is  also  its  antecedent,  and  the 
words  "  and  also  to  issue  bonds  or  promissory  notes,  of  the  de- 
nomination aforesaid,  and  at  the  rate  of  interest  aforesaid,  in  pay- 
ment of  any  debts  or  contracts  for  constrncting  and  completing 
their  road,  with  its  equipments,  and  all  else  relative  thereto,"  are 
•qualified  by  such  initial  words ;  so  that  this  last  clause  is,  substan- 
tially, such  company  shall  have  power  also  to  issue  bonds  or 
promissory  notes,  etc.  Here,  it  is  plain  to  see,  is  a  power  given 
to  issue  bonds  or  promissory  notes,  under  like  provisions  as  to 
denomination  and  interest  as  in  the  first  clanse,  "in  payment  of 
any  debts  or  contracts  for  constructing  and  completing  their  road, 
with  its  equipments  and  all  else  relative  thereto,''  a  power  differ- 
ing and  distinct  from  the  other,  as  will  be  evident  on  a  careful 
reading.  The  power  first  given  in  the  section  is  to  borrow  money 
for  a  purpose  designated,  the  one  secondly  given  is  to  make  bonds 
or  promissory  notes,  and  issue  them  in  payment  of  debts  or  con- 
tracts, for  constructing  and  completing  the  road.  The  power  to 
mortgage  the  corporate  property  and  franchise  to  secure  the  pay- 
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ment  of  such  bonds  or  notes,  given  in  the  proviso  following  the 
second  clanse,  applies  alike  to  the  bonds  and  notes  referred  to  in 
the  first  clause,  and  is  common  t6  the  bonds  and  notes  issued  under 
either  power. 

Powers  are  conferred  by  the  ninth  section  of  the  act  of  1861, 
Stats.  1861,  p.  611,  and  by  this  section  as  amended  in  1863,  Stats. 
1863,  p.  610,  on  the  directors,  to  manage  the  affairs  of  the  com- 
pany, make,  and  execute  contracts  of  whatsoever  nature  or  kind, 
fully  and  completely,  to  carry  out  the  objects  and  purposes  of  the 
corporation  in  such  way  and  manner  as  they  may  think  proper,  and 
to  exercise  generally  the  corporate  powere  of  such  company.    These 

Eowers  are  given  to  boards  of  directors  and  are  usually  exercised 
y  a  quorum,  which,  unless  changed  by  statute  or  by-law,  is  a 
majority  of  the  board.  The  above  powers  could  be  exercised  by  a 
majority  of  a  quorum  under  the  ninth  section  unless  restrained  as 
above  pointed  out. 

In  construing  any  words  apparently  restricting  and  limiting  the 
powers  thus  conferred,  which  are  broad  enough  to  include  the 
power  to  borrow  money,  the  restricting  and  limiting  words  cer- 
tainly ought  not  to  be  invested  with  a  meaning  beyond  their  im- 
port. The  two  clauses  of  the  fifteenth  section  ought  not  to  be  held 
restrictive  beyond  their  plain  and  obvious  meaning,  especially  when 
we  find  such  broad  and  ample  powers  conferred  on  the  directors. 
We  find  no  words  in  this  or  any  other  act  restraining  the  board  of 
directors  from  ordering  by  a  majority  vote  the  issuance  of  such 
bonds  as  are  in  controversy  herein,  which  were  issued  to  pay  for 
the  iron  used  in  laying  the  track. 

We  perceive  no  violation  of  the  statute  in  the  board  of  directoi-fe 
by  a  majority  vote  ordering  the  issuing  of  bonds  to  pay  debts  con- 
tracted, or  contracts  made  for  iron  for  constructing  and  completing 
the  road  of  their  corporation.  Indeed,  at  common  law  a  corpora- 
tion has  power  to  issue  a  bond  or  note  to  pay  a  debt.  Com.  v. 
Smith,  10  Allen,  448 ;  Commissioners  of  Cmven  v.  Atlantic  &  N. 
C.  R.  Co.,  77  N.  C.  289  ;  Miller  v.  N.  Y.  &  Erie  R.  Co.,  18  How. 
N.  T.)  374;  8  Abb.  Pr.  431 ;  Dana  v.  Bank  of  U.  S.,  5  W.  ife  S. 
Pa.)  223.  We  do  not  see  why  it  has  not  just  as  much  right  to  do 
so,  under  the  general  law  of  this  State,  as  a  natural  person. 
Nothing  more  than  this  was  done  in  the  case  before  us. 

The  power  to  make  a  mortgage  to  secure  the  payment  of  such 
bonds,  as  was  done  herein,  is  too  clear  to  admit  oi  dispute. 

Some  question  is  made  as  to  the  nature  of  the  instrument  sued 
on.  We  think  it  a  mortgage  executed  and  issued  in  the  usual 
mode  and  form  of  railroad  mortgages.  See  Jones  on  Railroad 
Mortgages,  section  68  and  citations ;  2  Jones  on  Mortgages,  sections 
1764-1771 ;  Opinion  of  Rives,  J.,  in  Taylor  v.  Stearns,  18  Gratt. 
(Va.)  244-278.     But  it  is  immaterial,  in  our  judgment,  what  the 
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security  is  called.    Though  executed  to  trustees  and  in  form  a 

conveyance  in  trust,  it  is  to  all  intents  a  mortgage — in  ,      

essence  a  mortgage,  taking  the  form  usual  with  such  sukd  on  »  ▲ 
securities,  executed  by  railroad  corporations.  From  an 
apparent  necessity,  and  for  the  convenience  of  those  interested,  the 
security  takes  the  form  of  a  trust  deed,  and  thus  becomes  a  con- 
tract between  the  corporation  and  the  persons  who  may  become 
holders  of  the  bonds  secured  by  it,  who  are  entitled  to  the  same 
benefit  they  would  have,  if  actually  made  parties  to  the  instru- 
ment. 

The  same  questions  and  some  others  are  substantially  raised  bv 
the  demurrer  of  the  defendant,  the  Placerville  &  Sacramento  Val- 
ley B.  Co.  We  have  examined  these  questions  and  find  none  of 
them  tenable. 

In  our  judgment,  the  bonds  and  mortgage  are  valid  securities, 
and  the  demurrers  were  properly  overruled. 

The  mortMge  security  herein  was  executed  to  Danforth  N.  Bar- 
ney, of  New  York,  and  the  plaintiff,  Louis  McLane,  as  trustees  for 
those  who  might  become  the  holders  of  the  bonds  mentioned  in  it, 
among  which  are  those  set  forth  in  the  complaint.  The  rights  and 
property  transferred  by  this  security  were  conveyed  to  the  afore- 
named as  trustees,  and  the  survivor  of  them.  These  PRoyxraoiig  or 
ti*u8tees  or  the  survivor  of  them  were  empowered,  after  "ohtoagb  asto 
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default  was  made  in  the  payment  of  the  principal  of 
the  bonds,  or  any  part  thereof,  or  when  default  should  be  made  for 
a  whole  year  in  the  payment  of  interest  on  any  of  such  bonds, 
peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and  enjoy  all 
and  singular  the  rights,  privileges,  francnise,  property,  and  other 
premises  granted,  described  in  the  mortgage,  without  let,  suit,  or 
nindrance,  molestation,  or  eviction  of  the  mortgagor,  their  succes- 
sors or  of  any  persons  claiming  or  to  claim  by,  from,  or  under 
them ;  and  may  by  themselves,  their  officers  or  agents,  take,  receive, 
and  collect  the  income  and  profits  of  the  railroad  of  the  company 
mortgagor,  first  applying  the  same  to  the  pavmenC  and  dischaiore 
of  all  current  expenses  of  such  railroad  and  the  needful  repairs 
thereon,  and  next  to  the  payment  of  all  taxes,  and  then  to  the  pay- 
ment of  the  interest  and  principal  of  such  bonds  in  such  manner  as 
they  may  deem  proper.  After  this  follows  in  the  mortgage  a  cov* 
enant  on  the  part  of  the  mortgagor  and  its  successors  and  all  and 
every  person  claiming  by,  from,  or  under  them  the  premises,  or 
any  part  or  parcel  thereof,  "after  such  default  to  the  amount  afore- 
said," to  "  make,  do,  and  execute  all  and  every  such  further  and 
other  lawful  and  reasonable  act  and  acts,  thing  and  things,  assur- 
ance and  assurances,  device  or  devices,  in  the  law  whatsoever,  for 
the  further  and  better  granting  and  assuring  all  and  singular  the 
said  premises,  with  the  appurtenances  above  bargained  and  sold, 
mentioned  or  intended  to  be  unto  the  said  parties  of  the  second 
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part  and  the  survivor  of  tliem,  and  the  heirs  of  such  survivor,  or 
their  assigns,  by  their  or  his  counsel,  leained  in  the  law,  shall  be 
rjeasonably  devised,  advised,  or  required,"  with  a  further  covenant 
that  the  premises  conveyed  are  fi*ee  and  clear  of  all  former  grants, 
trusts,  judgments,  uses,  taxes,  etc.,  and  also  a  covenant  by  the  same 
party  warranting  the  title  of  the  rights  and  premises  conveyed 
against  all  persons  claiming  under  the  mortgagor. 

The  default  of  the  company  mortgagor  for  one  year  in  the  pay- 
ment  of  interest  on  the  bonds  in  controversy  having  occurred,  the 
action  was  brought  by  the  plaintiff  as  surviving  trustee  (Barney, 
the  co-trustee,  having  died),  to  enforce,  inter  altaj  the  stipulations 
of  the  trust  mortgage  as  to  taking  possession,  and  to  authorize  him 
as  such  trustee  to  take  actual  possession  of  the  road  and  other  prop- 
erty mortgaged,  and  for  the  appointment  of  a  receiver  to  take  such 
possession  ifthe  court  should  be  of  opinion  that  such  officer  should 
be  appointed  instead  of  allowing  the  plaintiff  to  have  possession. 
On  motion  made  after  hearing  an  order  was  made  authorizing  the 

J  plaintiff,  who  was  appointed  receiver,  to  take  possession  as  prayed 
or. 

It  was  recited  in  the  order  of  appointment  that  it  appears  to  the 
court  that  the  plaintiff  is  entitled  to  the  possession  of  the  property 
mortgaged  under  the  terms  and  conditions  of  such  trust  mortgage 
or  deed,  and  that  to  enable  him  more  effectually  to  carry  out  and 
complete  the  trust  delegated  to  him  by  said  mortgage,  he  should  be 
appointed  receiver  of  the  said  property  with  full  power  to  tajte  and 
retain  possession  of  the  same. 

The  order  proceeds  as  follows: 

"Therefore,  it  is  ordered  that  the  said  plaintiff,  as  surviving 
trustee  (and  as  receiver,  to  which  position  he  is  hereby  appointed 
for  that  purpose),  take  possession  of  all  said  property,  and  keep  the 
same,  and  exercise  the  powers  over  said  property  conferred  by  safid 
trust  mortgage  or  deed,  until  the  further  order  of  the  court,  unless 
the  defendant,  within  fifty  days  after  the  service  on  its  respective 
agents  or  attorneys  of  a  copy  of  this  order,  pay  to  the  said  plaintiff 
the  amount  due  on  the  unpaid  bonds  and  coupons  issued  and  se- 
cured by  said  trust  mortgage  or  deed ;  and  it  is  further  ordered  that 
the  said  Louis  McLane,  plaintiff,  execute  in  this  court  a  bond,  with 
two  sufficient  sureties,  in  the  sum  of  ten  thousand  dollars,  condi- 
tioned for  the  faithful  performance  of  his  duties  as  such  receiver." 

It  appears  further  that  the  receiver  subsequently  filed  a  bond  as 
directed,  and  took  possession  of  the  road  and  property  mortgaged. 

This  order  is  attacked  as  erroneous  and  unauthorized  by  the  ap- 
pellants' counsel,  and  various  questions  in  regard  to  it  are  discussed 
m  his  brief. 

It  is  urged  that  the  question  is  not  before  us.  But  having  exam- 
ined the  question,  we  are  clear  in  the  opinion  that  the  court  com- 
mitted no  error  in  making  this  order.     In  deciding  this  question 
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^e  are  not  to  be  considered  as  holding  that  it  is  regularly  before 
us.  Entertaining  some  doubt  whether  it  can  be  reviewed  in  this 
case  on  an  appeal,  still,  from  the  nature  of  the  judgment  entered 
herein,  we  think  it  best  to  examine  the  matter  as  we  have,  since  we 
entertain  no  doubt,  as  above  stated,  on  the  points  discussed  in  re- 
gard to  it. 

It  is  contended  on  behalf  of  the  appellants  that  the  court  erred 
in  appointing  the  trustee  receiver,  and  in  putting  him  as  such  trus- 
tee and  receiver  in  the  possession  of  the  property — first,  because  a 
plaintiff  in  a  foreclosure  suit  is  not  Entitled  to  a  receiver  unless  it 
appeal's  that  the  mortgaged  property  is  in  danger  of  being  lost,  re- 
moved, or  materially  injured,  or  is  insufficient  to  discharge  the 
mortgage  debt ;  second,  because  the  property,  as  it  appears  from 
the  face  of  the  complaint,  was  sufficient  to  discharge  the  mortgage 
debt ;  third,  because  in  no  event  was  the  plaintiff  entitled  to  be  put 
in  possession  of  the  mortgaged  property  pendente  lite,  and  to  sus- 
tain this  last  ground  section  744  C.  C.  P.  is  cited. 

In  reply,  we  have  to  say  that  this  action  is  .not  one  to  foreclose  a 
mortgage.  It  is  a  suit  brought  to  enforce  the  specific  execution  of 
the  terms  and  stipulations  of  a  mortgage  by  which,  on  the  happen- 
ing of  a  specific  event,  the  trustees,  or  the  survivor  of  obdrb  appowt. 
thorn,  are  entitled  to  take  possession  of  the  property  pbopkr. 
mortgaged,  hold  it,  receive  and  collect  the  income  and  profits 
arising  from  it,  and  apply  such  income  and  profits  as  are  stated 
above.  The  castis  JwaeriSy  by  which  the  surviving  trustee  was 
to  take  possession,  having  occurred,  on  his  application  the  conrt 
made  the  order.  This  is  so  clearly  within  the  province  of  a  court 
of  equity  that  we  can  see  no  reason  to  doubt  its  power  or  the  reg- 
ularity of  the  proceeding.  It  conies  within  the  provisions  of  sec- 
tion 564,  subdivision  6,  of  the  code  of  civil  procedure,  authorizing 
snch  appointments,  where  receivers  have  heretofore  been  appointed 
by  the  usages  of  courts  of  equity.  There  are  several  cases  where 
such  a  proceeding  has  been  had  wlnVlj  liave  been  sanctioned  and 
approved  by  courts  of  the  most  unHoiihted  learning  and  ability. 
See  Shepley  v.  The  Atlantic  &  St.  Lnwrcnce  &  G.x.  R  Co.,  56 
Maine,  395 ;  Shaw.'y.  Norfolk  County  li.  Co.,  5  Gray,  162;  Amer- 
ican Bridge  Co.  v.  Heidelbach,  94  tJ.  S.  798 ;  Gilman  v.  111.  Tel. 
Co.,  2  Bland,  665. 

We  quote  here,  as  showing  the  ground  on  which  such  proceed- 
ing rests,  the  observations  of  the  court,  per  Walton,  J.,  in  the  case 
above  cited  from  55  Maine : 

"  We  do  not  understand  that  by  this  bill  the  trustees  seek  to  ob- 
tain a  decree  of  foreclosure  of  their  mortgage.  The  objection, 
therefore,  that  this  court  has  no  jurisdiction  in  equity  to  decree 
such  foreclosure  is  not  well  taken.  The  bill  does  not  ask  for  such 
a  decree ;  nor  do  we  understand  that  i>osse6sion  of  the  mortgaged 
property  is  claimed  by  virtue  of  any  rule  or  express  provision  of 
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law.  The  objection,  1;herefore,  that  they  have  not  perf.^rmed 
those  acts  which  the  statute  required  to  make  conditions  precedent 
to  snch  a  right,  is  eqjially  foreign.  What  the  trustees  claim  is  to 
have  their  contract,  by  which  it  was  agreed  that  in  a  certain  contin- 
gency they  should  have  possession  of  the  mortgaged  property, 
specifically  performed.  Tliey  do  not  claim  the  possession  as  the 
result  of  a  rule  of  law  (except  so  far  as  the  law  requires  parties  to 
keep  and  perform  all  their  lawful  contracts),  but  as  the  result  of 
an  express  agreement.  That  the  court  has  jurisdiction  of  the 
plaintiflPs  bill  we  cannot  doubt." 

The  questions  under  consideration  were  substantially  decided  by 
this  court  adversely  to  the  contention  of  appellant's  counsel  in  S. 
&  P.  R.  Co.  V.  Superior  Court  of  S.  F.,  55  Cal.  458,  which  deci- 
sion we  approve  as  correct. 

The  subse<^uent  orders  made  in  the  cause  in  relation  to  the  trus- 
tee and  receiver  are,  in  our  judgment,  within  the  power  of  the 
court  below,  and  without  error.  l7o  facts  appear  in  the  cause  in 
any  way  which  show  error.  They  are  stringent,  and  in  their  very 
essence  must  be  so.  The  appointment  of  a  receiver  is  an  equitable 
remedy,  and  has  been  said  to  be  in  effect  an  equitable  execution : 
Jeremy's  Eq.  Jur.  249.  The  remedy  is  a  provisional  one,  and 
beai's  a  similar  relation  to  courts  of  equity  that  proceedings  in 
attachment  bear  to  courts  of  law.  See  Cincinnati  S.  &  C.  K.  Co. 
V.  Sloan,  31  Ohio,  1.  The  taking  possession  of  the  property  of 
another  is  a  seemingly  harsh  proceeding,  but  justified  bv  the  cir- 
cumstances which  oemand  its  adoption,  either  arising  from  con- 
tract or  the  general  rules  of  law.  But  the  coui*t  which  adopts  this 
procedure  is,  and  should  be,  careful  to  protect  the  interests  of  all 
concerned,  and  indemnity  for  all  damage  which  the  adverse  party 
suffers  is  usually  provided  against  by  a  bond  with  ample  and  snfii- 
cient  sureties. 

Under  these  orders  the  plaintiff  trustee,  as  receiver,  took  posses- 
sion of  the  road. 

On  the  fourteenth  of  April,  1881,  the  court  made  the  following 
order : 

"  [Title  of  court  and  cause.]  The  order  to  show  cause  why  the 
trustee  and  receiver  should  not  have  power  to  provide  for  the 
operation  of  the  rarilroad  committed  to  his  charge  by  the  order  of 
the  court  herein,  and  to  mortgage  said  property  in  order  to  acquire 
the  rolling  stock  necessary  to  operate  it,  and  also  to  lease  said  road, 
having  been  duly  notified  and  heard  by  said  court,  4ind  the  argu- 
ments of  counsel  for  both  parties  hereto  having  been  duly  con- 
sidered, the  court,  now  being  sufficiently  advised  in  the  premises, 
doth  now  order  ajs  follows,  to  wit : 

'^  That  said  trustee  and  receiver  herein  shall  have,  and  is  hereby 
invested,  with  the  following  additional  powers  and  functions ;  that 
is  to  say,  he  shall  have  the  necessary  power  to  lease  said  railroad 
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committed  to  his  diarge  upon  ench  terms  and  conditions  as  may 
seem  to  him  reasonable  and  jnst,  and  likewise,  in  his  discretion,  he 
shall  have  power  to  operate  said  railroad ;  and  in  order  to  do  Uiis 
he  may  hire,  or  conditionally  or  absolutely  purchase,  the  rolling 
stock,  tools,  and  machinery  necessary  for  the  doe  equipment  and 
operation  of  said  railroad;  provided  that  the  indebtedness  for 
such  equipment  shall  not  exceed  fifty  thousand  ($50,000)  dollars ; 
that  the  term  of  its  creation  shall  not  be  for  a  period  longer  than 
two  years,  and  the  rate  of  interest  shall  not  exceed  ten  per  cent 
per  annum.  And  the  said  trustee  and  receiver  shall  have  power  to 
secnre  the  payment  of  such  indebtedness,  created  for  the  purpose 
aforesaid,  by  chattel  mortgaj^e  on  the  rolling  stock,  tools,  and 
machinery  purchased  by  him  K)r  the  operation  of  said  railroad,  and 
also  by  a  mortgage  on  said  railroad,  payable  out  of  the  earnings  or 
income  of  said  railroad,  which  he  shall  have  power  to  pledge,  mort- 
gage, or  hypothecate  for  such  purpose ;  and  said  trustee  and  re- 
ceiver shall  nave  the  power  to  execute  the  deeds,  contracts,  leases, 
mortgages,  bonds,  and  obligations  necessary  to  give  e£Eect  to  the 
powers  herein  granted  him.  The  railroad  herein  mentioned  is 
that  described  in  the  deed  of  trust  annexed  to  plaintiff's  complaint 
in  this  cause,  and  is  known  as  the  railroad  connecting  Folsom,  in 
Sacramento  County,  with  Shingle  Springs,  in  El  Dorado  County, 
California,  and  which  was  constructed  by  the  Placer ville  &  Sacra- 
mento Valley  R.  Co." 

We  are  oi  opinion  that  the  court  had  power  to  authorize  the 
trustee  and  receiver  to  make  provision  for  operating  the  road,  so 
as  to  secure  an  income  and  profits.  The  powers  con- 
ferred on  the  trustees,  by  the  mortgaj^e,  authorized  isho^bcbivbb 
them,  on  the  default  in  the  payment  oi  interest  men-  n^M^lu^THB 
tioned  above,  to  take  possession  of  the  road  and  oper- 
ate it,  using  the  income  and  profits  therefrom  to  make  the  pay- 
ments above  mentioned.  This  much  is  conceded  by  the  counsel 
for  appellant  in  his  brief.  It  appears  that  the  mortgagor  company 
had  no  rolling  stock  or  other  equipments,  and  that  the  trustee  and 
receiver,  under  the  foregoing  order  of  the  court,  did  purchase  some 
rolling  stock  and  machinery  for  the  use  of  the  road,  for  which  he 
expended  money  in  the  discharge  of  his  trust,  and  incurred  some 
indebtedness.     The  facts  are  set  forth  as  follows  in  the  findings : 

^'  At  the  commencement  of  this  suit,  the  court,  to  whose  juris- 
diction over  the  case  the  present  court  succeeded,  appointed  a  re- 
ceiver to  take  possession  of,  manage  and  control,  and  operate  the 
railroad  described  in  said  trust  mortgage,  exhibit  A,  pending  the 
trial  of  this  cause;  which  said  receiver  duly  qualifiea  facts fouudbt 
and  took  and  held  possession  of  said  railroad,  pursuant  »«»»* 
to  the  said  order  of  court  made  in  this  cause.  And,  in  taking  care 
of,  protecting,  and  repairing  the  said  property  confided  to  his 
charge,  and  in  purchasing  rolling  stock  and  machinery  for  the  use 
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of  said  road,  and  for  counsel  fees  in  rightfullj  and  snccessfally  de- 
fending snits  brought  a^nst  him  as  such  receiver  to  recover  the 
property  in  his  charge,  has  paid,  laid  out,  and  expended  the  sum 
of  nineteen  thousand  three  hundred  and  fifty-^ix  dollars  and 
twenty-six  cents,  and  has  become  entitled  to  the  further  sum  of 
eight  hundred  dollars  for  his  services  as  such  receiver,  and  his  said 
account  being  now  passed  and  approved  for  the  foregoing  causes 
and  amounts,  and  there  being,  in  fact,  the  sum  of  twenty  thousand 
one  hundred  and  fifty-«ix  dollars  and  twenty-six  cents  due  to  said 
receiver." 

The  court  also  found  other  facts,  as  follows : 

'^  Tliat  all  the  bonds  issued  and  secured  by  the  trust  mortgage, 
exhibit  A,  attached  to  and  made  part  of  the  complaint  herein,  have 
been  paid,  except  those  certain  bonds  made  payable  in  currency, 
and  numbered,  respectively,  342,  343,  344,  345,.  346, 489, 490,  498, 
499,  and  500. 

^'  That  on  said  bonds  there  was  due  and  unpaid,  on  the'  first  day 
of  July,  1882,  the  sum  of  twenty-six  thousand  dollare,  no  part  of 
which  has  since  been  paid ;  said  bonds  (a  copy  of  one  of  which  is 
attached  to  the  complaint,  marked  exhibit  J8)  were  delivered,  b}' 
the  railroad  company  executing  them,  in  part  payment  for  the 
railroad  iron  used  in  laying  the  track  of  said  company's  road  de- 
scribed in  said  trust  mortgage,  exhibit  A." 

"That  one  Jolm  G.  ICittle  was,  at  and  before  the  commence- 
ment of  this  suit,  and  is  now,  the  owner  and  holder  of  said  bonds, 
having  purchased  them  in  good  faith,  and  for  tlieir  market  value, 
but  alter  some  of  the  coupons  on  each  of  said  bonds  were  past 
due,  and  unpaid. 

"  Tliat  said  trust  mortgage  is  the  valid  act  and  deed  of  the 
Placerville  &  Sacramento  Valley  R.  Co.,  and  was  executed  at  the 
time  it  purports  to  have  been,  for  the  purposes  therein  set  forth, 
one  of  which  was  to  secure  the  payment  of  the  principal  and  inter- 
est of  the  so-called  currency  bonds,  the  Kittle  bonds  aforesaid 
being  part  and  parcel  thereof.  That  subsequently  to  the  execu- 
tion of  said  trust  mortgage  A,  and  the  issue  of  the  currency  bonds 
aforesiiid,  the  Placerville  &  Sacramento  Valley  R.  Co.  became  in- 
debted to  the  express  and  banking  concern  of  Wells,  Fargo  &  Co., 
for  money  borrowed,  to  the  extent  of  two  hundred  thousand  dol- 
lars, and  for  the  purpose  of  securing  the  payment  of  such  indebt- 
edness executed  and  delivered  to  Wells,  Fargo  &  Co.,  a  mortgage 
of  its  corporate  property  and  franchise,  being  the  same  embraced 
and  described  in  said  trust  mortgage,  exhibit  A.  That  default 
♦having  occurred  in  the  payment  of  said  indebtedness.  Wells,  Fargo 
&  Co.  obtained  a  decree  of  foreclosure  and  order  of  sale,  in  the 
usual  form,  of  the  said  mortgaged  premises,  and  thereunder  sold 
the  same  to  one  William  Alvord  for  one  hundred  and  sixty-six 
thousand  four  hundred  dollars,  who  in  time  sold  and  conveyed  the- 
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property  so  acquired  by  him  to  Messrs.  Stanford,  Huntington  & 
Hopkins,  who  in  time  conveyed  it  to  the  defendant  herein  styled 
the  Sacramento  &  Placerville  R.  Co.,  of  which  corporation  they 
are  now,  and  were  at  the  time  mentioned,  the  principal  stockliold- 
01*8.  That  the  said  AIvoi*d,  and  each  of  the  purchasers  aforesaid 
through  him,  had,  at  the  times  of  their  respective  purchases,  notice 
of  the  said  trust  instrument  exhibit  A,  and  of  the  terms  thereof, 
and  of  the  bonds  secured  thereby,  and  took  said  property  subject 
to  and  in  subordination  to  the  liens  created  thereby. 

"The  Placerville  &  Sacramento  Valley  R.  Co.,  since  the  sale  of 
its  property  as  aforesaid  to  Alvord,  has  transacted  no  business  and 
has  been  insolvent,  and  has  had  but  a  nominal  existence.  It  never 
owned  any  of  the  rolling  stock  or  machinery  wherewith  its  road 
was  operated.  The  Sacramento  &  Placerville  R.  Go.  is  the  off- 
spring of  the  amal^mation  of  the  two  railroad  companies  known 
as  the  Sacramento  valley  and  the  Folsom  &  Placerville,  and  was. 
at  the  cohimencement  of  this  suit,  in  the  possession  of  the  railroad 
described  in  the  trust  mortgage,  exhibit  A,  and  was  operating  the 
same  as  part  of  its  line  between  Sacramento. and  Shingle  Springs, 
by  way  of  Folsom." 

The  conclusions  of  law  reached  by  the  coui*t  were  as  follows : 

"First — That  the  plaintiff,  as  surviving  trustee,  have  delivered 
to  him,  by  the  receiver  herein,  the  possession  of  the  decision 
railroad  described  in  said  trust  mortgage,  exhibit  A,  to 
be  held  by  him  subject  to  the  trusts  and*  conditions 
therein  contained ;  and  that  plaintiff  recover  his  costs 
herein  other  than  the  receiver's  costs  against  the  Sacramento  & 
Placerville  R.  Co.,  taxed  at  one  hundred  and  sixteen  dollara  and 
forty-eight  cents. 

"  Second — That  the  sum  of  twenty  thousand  one  hundred  and 
fifty-six  dollars  and  twenty-six  cents,  due  the  receiver  herein,  be 
adjudged  a  lien  against  said  railroad,  and  paid,  if  necessary,  by  the 
sale  thereof ;  and  that  the  amount  thereof  be  paid  to  him  by  the 
defendants  herein,  within  ten  days  after  receiving,  through  their 
attorneys  in  this  case,  written  notice  of  the  entry  of  the  final  de- 
cree herein  ;  and  upon  default  being  made  in  the  payment  of  said 
sum,  that  the  said  plaintiff,  as  surviving  trustee  herein,  shall,  after 
giving  such  notices  as  are  required  by  law  in  case  of  the  sale  of 
real  estate  under-  execution,  sell  to  the  highest  bidder,  for  cash, 
said  railroad,  its  franchises  and  equipments,  and  that  he  deliver 
possession  thereof  to  the  purchaser  at  said  sale,  upon  the  payment 
of  the  purchase  money.  That  the  money  arising  from  said  sale 
shall,  alter  the  costs  of  making  such  sale  are  paid,  be  disbursed  as 
follows : 

"  First — ^To  the  payment  of  the  amount  due  the  receiver  as 
aforesaid. 
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"Second — To  the  payment  of  the  costs  of  this  suit,  taxed  as 
aforesaid. 

"Third — To  the  payment  of  John  G.  Kittle,  or  to  the  holder 
of  the  said  ten  bonds  described  in  Finding  One  hereof,  the  8nm 
of  twenty-six  thousand  dollars,  with  interest  at  the  rate  of  seven 
per  cent  per  annum  from  July  1,  1882 ;  and, 

"  Fourth  —  Any  remainder  existing  to  the  Sacramento  & 
PlacerviUe  K.  Co/' 

A  decree  was  made  in  accordance  with  the  foregoing  decision. 
The  following  is  the  decree : 

"  This  cause  having  been  heretofore  argued  and  submitted,  and 
now  having  been  dmy  considered,  the  court  doth  order,  adjudge, 
and  decree  as  follows,  to  wit : 

"  That  the  plaintiff,  as  surviving  trustee  in  the  trust  mortgage  of 
DKMB.  March  14, 1864,  a  copy  of  which  is  attached  to  the  con-- 

plaint  in  this  cause,  is  entitled  to  have  the  possession  of  that  cer- 
tain railroad,  constructed  by  the  PlacerviUe  &  Sacramento  Valley 
R.  Co.,  which  said  railroad  begins  at  the  town  of  Folsom,  in  Sacra- 
mento county,  and  which  extends,  by  the  way  of  Latrobe,  to 
Shingle  Springs,  in  El  Dorado  county,  together  with  the  rights  of 
way  of  said  railroad,  its  stations,  side  tracks,  depots,  and  equip- 
ments, and  all  property  appurtenant  to  said  railroad. 

"  It  is  further  ordered,  adjudged,  and  decreed  herein  that  the  re- 
ceiver heretofore  appointed  in  this  cause  deliver  said  property  to 
the  plaintiff  herein,  as*  surviving  trustee  under  said  mortgage. 

"  And  it  is  further  ordered,  adjudged,  and  decreed  herein  that 
the  plaintiff  recover  the  costs  of  this  suit  (other  than  the  receiver's 
costs),  taxed  at  one  hundred  and  sixteen  dollars  and  forty-eight 
cents,  against  the  Sacramento  &  PlacerviUe  R.  Co. 

"  It  is  further  ordered,  adjudged,  and  decreed  that  the  amount 
due  the  receiver,  settled  at  twenty  thousand  one  hundred  and 
fifty-six  dollars  and  twenty-six  cents,  be  adjudged  to  be  a  lien 
against  said  railroad,  its  franchises  and  appurtenances,  and  paid  by 
a  sale  thereof  (if  necessary),  as  hereinafter  provided. 

"It  is  further  ordered,  adjudged,  and  decreed  that  said  defend- 
ants, within  ten  days  after  receiving,  through  their  attorney,  notice 
in  writing  of  the  entry  of  this  decree,  pay  to  the  receiver  in  this 
case  the  sum  of  twenty  thousand  one  hundred  and  fifty-six  dollars 
and  twenty-six  cents ;  and  upon  default  beiuj^  made  it  shall  be  the 
duty  of  the  plaintiff,  as  surviving  trustee  aioi*esaid,  to  give  such 
notices  of  the  sale  of  said  railroad,  its  franchises  and  appurtenances, 
as  is  done  when  real  estate  is  required  to  be  sold  under  execu- 
tion, and  at  the  time  and  place  appointed  in  such  notices  (which 
must  be  between  the  hours  of  10  a.m.  and  4  p.m.,  and  in  front  of 
the  city  hall  of  the  city  of  San  Francisco),  to  proceed  and  sell  the 
aforesaid  railroad,  its  franchises  and  appurtenances,  at  public 
auction  to  the  highest  bidder,  for  cash ;  and  shall,  upon  the  pay 
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ment  of  snch  bide,  execute  to  such  pnrcliaser  a  proper  couvejance 
of  the  property  sold,  and  deliver  liim  possession  tliereof. 

'^  It  is  further  ordered,  adjudged,  and  decreed  that  the  plaintiff, 
as  surviving  trustee  aforesaid,  after  deducting  the  costs  and  ex- 
penses of  said  sale,  shall  pay  to  the  receiver  the  amount  found  due 
aim  as  aforesaid,  with  legal  interest  from  the  date  hereof ;  and  shall 
then  pay  to  John  G.  Kittle,  or  the  holder  of  the  ten  currency 
bonds  01  the  Placerville  &  Sacramento  Valley  R.  Co.,  referred 
to  in  the  findings  and  numbered  342,  343,  344,  345,  346,  489, 490, 
498,  499,  and  500,  on  the  surrender  of  said  bonds,  the  ^um  of 
twenty-six  thousand  ($26,000)  doUara,  with  interest  thereon  from 
July  1,  1882,  at  the  rate  of  seven  (7)  per  cent  per  annum. 

^'  Any  surplus  remaining  shall  be  paid  to  the  Sacramento  and 
Placerville  K.  Co." 

It  is  objected  that  the  expenditures  of  the  trustee  and  receiver 
mentioned  in  the  findings  and  decree  are  not  a  lien  upon  the  road 
and  property  conveyed.  If  the  expenses  were  reason-  kxpkitses 
ably  incurred  in  the  dischai'ge  of  the  trust,  we  see  no 
reason  why  they  should  not  be  a  lien.  Trustees  are 
entitled  to  a  lien  on  the  corpus  of  the  trust  property  for  all  such 
disbui^sements.  The  law  on  this  subject  is  so  clearly  laid  down  in 
Rensselaer  &  Saratoga  R.  Co.  v.  Miller,  47  Yt.  152,  that  we  insert 
liere  what  is  said  in  that  case  on  the  point : 

"  It  is  apparent  in  this  cause  that  the  trustees.  Miller  and  Knapp, 
held  a  position  such  as  to  entitle  them  to  charge  upon  the  subject- 
matter  of  the  trust  such  compensation  and  reimbursement  as  they 
ought  to  have  by  reason  of  what  they  did  and  incurred  in  the  ad- 
ministration of  the  trust.  See  Perry  on  Trusts,  sees.  906,  907, 
909,  910.  They  were  holding  their  position  for  the  behoof  of  all 
the  parties  interested  in  the  subject  of  the  trust ;  and,  in  the  first 
instance,  for  the  parties  beneficially  interested  in  the  first  mortgage, 
viz.,  the  Rutland  &  Washington  K.  Co.,  mortgagor,  and  the  hold- 
ers of  the  bonds  secured  by  said  mortgage.  The  primary  object 
of  havini^  said  trustees  was  to  enable  the  security  to  be  created 
and  rendered  effectual  for  the  bondholders.  The  expenses  of  a 
.trustee  in  the  execution  of  the  trust  are  a  lien  ppon  the  estate, 
and  he  will  not  be  compelled  to  part  with  the  property  until  his 
disbursements  are  paid.  Perry,  sec.  907.  If  tlie  trust  fund  is  in- 
sufficient for  such  reinbui*sement,  he  may  call  on  the  cestui  que 
trusty  in  whose  behalf  and  at  whose  request  )ie  acted,  and  recover 
of  him  personally  reasonable  compensation  for  the  time  and 
trouble  and  money  expended.  Perrv,  sec  909 ;  Hill,  sec  578. 
Trustees  have  an  inherent  and  equitable  right  to  be  reimbursed  all 
expenses  which  they  reasonably  incur  in  the  execution  of  the 
trust,  and  it  is  immaterial  that  tnere  are  no  provisions  for  such  ex- 
penses in  the  instrument  of  trust.  If  a  person  undertakes  an 
office  for  another  in  relation  to  property,  he  has  a  natural  right  to 
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be  reimbursed  for  all  money  necessarily  expended  in  the  perform- 
ance of  the  duty.  Perry,  sec.  910.  The  costs  of  winding  up  a 
tinist  and  distributing  the  money,  and  all  expenses  for  documents, 
deeds,  and  other  papers  must  be  paid  from  the  trust  fund.  Id.  933» 
The  trustee's  lien  cannot  be  allowed  to  control  tlie  estate  in  such 
manner  as  to  destroy  the  trust ;  but  no  conveyance  will  be  ordered 
or  allowed  until  he  is  repaid.  Id.  907.  The  concurrence  of  a  co- 
trustee is  not  necessary  for  the  incurring  of  expenses  if  the  ex- 
Snses  are  proper  in  themselves.  Id.  912."  See  also  Morison  v. 
orison,  7  De  Gex.,  M.  &  G.  214 ;  Jones  on  Railroad  Securities, 
sec.  647. 

That  the  receiver  should  have  been  allowed  reasonable  fees  for 
counsel  employed  by  him  to  aid  him  in  the  proper  discharge  of  his 
trust,  we  have  no  doubt.  Cowdrey  v.  Galveston,  H.  &  H.  B.  Co,, 
93  U.  S.  352.  That  he  should  be  allowed  costs  of  litigation  is 
FKK8  foe^'toum'  cqually  clear.  Jones  on  R.  R.  sec.  1547,  and  cases 
pSSrai?*S?12o  cited.  Expenses  in  taking  care  of,  protecting,  and  re- 
pairing the  property  in  the  receiver's  charge  should 
iBTyt**"^  also  be  allowed.  This  is  so  well  established  by  decided 
cases  that  we  consider  it  only  necessary  to  cite  some  of  theui. 
Meyer  v,  Johnson,  53  Ala.  237,  346  ;  Hoover  v.  Montclair  & 
Greenwood  Lake  R.  Co.,  29  N.  J.  Eq.,  4 ;  Kennedy  v.  St.  Paul 
&  Pac.  R.  Co.,  2  Dil.  448 ;  Stanton  v.  Ala.  &  Chat.  R.  Co.,  2 
Woods,  506 ;  Vermont  &  Can.  R.  Co.  v.  Vermont  Cent.  R.  Co.. 
14  Am.  Rail.  Rep.  497,  546,  532.  Money  expended  in  rollinp^ 
stock  and  machinery  has  in  some  cases  been  allowed.  Stanton  v. 
Ala.  &  Ch.  R.  Co.,  2  Woods,  supra  '  Meyer  v,  Johnston,  53  Ala., 
supra.  The  circumstances  under  which  this  allowance  was  made 
do  not  appear  in  the  findings.  Nor  do  the  circumstances  under 
which  many  of  those  allowances  were  made  appear.  We  must, 
therefore,  presume  that  they  were  properly  allowed.  Error  nmst 
appear,  it  cannot  be  presumed  or  conjectured.  On  the  contraiy, 
every  intendment  is  in  favor  of  the  regularity  and  correctness  of 
the  ruling  of  the  court  below,  it  having  jurisdiction  of  the  subject- 
matter  and  parties.  This  court  must  start  out  in  investigating 
error  alleged,  with  the  above  intendment  as  a  postulate,  and  the 
record  must  by  its  contents  displace  such  intendment. 

These  facts  do  appear  in  the  bill  of  exceptions.  It  was  admitted  : 
"  First — The  Placerville  &  Sacramento  Valley  R.  Co.  is  a  cor- 
poration, organized  in  June,  1862,  under  the  provisions  of  an  act 
of  the  legislature  of  the  State  of  CaliforniavCntitled  ^  An  act  to  pro- 
vide for  the  incorporation  of  railroads,  and  the  management  of  the 
aflfairs  thereof,  and  other  matters  relating  thereto,'  approved  April 
20,  1861,  and  of  the  several  acts  supplementary  thereto  and 
amendatory,  thereof.  This  corporation  is  organized  for  the  purpose 
of  building,  equipping,  and  operating  a  steam  railroad  between 
Placerville,  El  Dorado  county,  and  Folsom,  Sacramento  county. 
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"  Second — ^Tlie  Folsom  &  Placerville  R.  Co.  was  a  corporation^ 
organized  under  the  laws  of  the  State  of  California,  in  the  month 
of  September,  1876,  for  the  purpose  of  operating  a  steam  railroad 
over  tlie  route  of  the  compaiiy  named  in  the  foregoing  paragraph. 

"  Third — The  Sacramento  v  alley  R.  Co.  was  a  railroad  Company 
organized  under  the  laws  of  the  State  of  California,  at  a  date  prior 
to  the  organization  of  either  of  the  aforesaid  companies,  for  the 
purpose  of  operating  and  maintaining  a  steam  railroad  between 
Sacramento  and  Folsom. 

**  Fourth— On  the  thirteenth  day  of  April,  1877,  the  Folsom  & 
Placerville  R.  Co.  and  the  Sacramento  Valley  R.  Co.  were  duly 
consolidated  according  to  law,  and  upon  such  consolidation  took 
the  name  of  '  The  Sacramento  &  Placerville  R.  Co.,'  which  cor- 
poration is  now  in  existence,  and  up  to  the  time  of  the  appointment 
of  a  receiver  herein  was  engaged  in  operating  as  part  of  its  route 
the  line  hereinafter  mentioned  ;  that  is  to  say,  the  railroad  from 
Sacramento  to  Folsom,  from  Folsom  to  Shingle  Springs  by  the  way 
of  Latrobe ;  tlius  constituting  one  line  from  the  city  of  Sacramento 
to  Shingle  Springs. 

"  Eighth  —  In  the  year  1869,  the  Placerville  &  Sacramento 
Valley  R.  Co.  became  indebted  to  the  firm  or  corporation  known 
by  the  name  of  Wells,  Fargo  &  Co.,  in  the  sum  of  two  hundred 
thousand  dollars,  and  made  a  mortgage  of  all  its  property  to  one 
Charles  E.  McDine,  as  trustee  for  Wells,  Fargo  <k  Co.,  to  secure 
the  payment  of  its  promissory  note  for  two  hundred  thousand  dol- 
lars, and  interest  thereon  at  tiie  rate  of  ten  per  cent  per  annum. 

*' Ninth — In  the  year  1871,  said  Wells,  Fargo  &  Co.,  in  the  dis- 
trict court  of  the  eleventh  judicial  district  in  and  for  the  county  of 
El  Dorado,  State  of  California,  instituted  proceedings  for  fore- 
closure of  said  mortgage  against  said  railroad  company  making  said 
mortgage,  and  therein  duly,  and  after  proper  proceedings,  obtained 
an  order  for  the  sale  of  all  the  corporate  property  of  the  said 
Placerville  &  Sacramento  Valley  R.  Co.;  which  said  decree  was 
thereafter  duly  executed  by  the  sale  of  said  corporate  property  of 
said  railroad  company  to  one  William  Alvord,  and,  thereafter,  the 
commissioner  appointed  by  the  court  to  make  said  sale  did,  by  his 
deed,  bearing  date  July  21,  1871,  convey  to  William  Alvord  the 
said  Placerville  &  Sacramento  Valley  R.,  with  its  appurtenances. 
After  Alvord  had,  in  this  way,  acquired  the  title  to  tne  said  rail- 
road and  its  appurtenances,  Leland  Stanford,  Mark  Hopkins,  and 
C.  P.  Huntington  purchased  of  the  said  William  Alvord  all  his 
right,  title,  and  interest  to  the  said  railroad  and  its  appurtenances, 
and  received  his  proper  deed  therefor,  for  a  good  and  valuable  con- 
sideration, to  wit,  the  sum  of  one  hundred  and  sixty-six  thousand 
four  hundred  dollars,  in  gold  coin  of  the  United  States  ;  and,  there- 
upon, and  under  said  conveyance,  said  Stanford,  Hopkins,  and 
Huntington  entered  into  possession  of  the  said  railroad  of  the  said 
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Placerville  &  Sacramento  Valley  R.  Co.,  commencing  at  the  town 
of  Folsom,  in  Sacramento  county,  and  extending  to  the  town  of 
Shingle  Springs,  in  El  Dorado  county,  by  way  of  Latrobe,  a  dis- 
tance of  twenty-6ix  and  one-half  miles.  Since  the  time  that  Stan- 
ford, Hopkins,  and  Huntington  entered  into  possession  of  the 
jToperty  last  above  mentioned,  the  Placerville  &  Sacramento 
valley  R.  Co.  has  transacted  no  business  and  had  no  property. 
Thereafter,  and  in  or  about  the  year  1877,  the  said  Stanford,  Hop- 
kins, and  Huntington  duly  sold  and  conveyed  to  the  Sacramento 
&  Placerville  Co.  fthe  same  being  the  fruit  of  the  consolidation 
of  the  Folsom  &  Placerville  R.  Co.  and  the  Sacramento  Valley  R. 
Co.)  all  and  singular  the  interest  acquired  by  them  aforesaid  in  the 
property  purchased  by  them  of  William  Alvord  as  herein  above 
stated.  The  Sacramento  &  Placerville  R.  Co.  has  never,  at  any 
time,  taken  any  corporate  action,  of  any  description,  in  relation  to 
exhibit  A,  and  from  the  time  of  the  purchase  of  the  said  property 
from  the  said  Stanford,  Hopkins,  and  Huntington,  and  until  the 
order  of  this  court  placed  the  same  in  the  possession  of  Louis  Mc- 
Lane  as  receiver  and  trustee,  pendente  lite^  the  said  property  was 
in  the  possession  of  the  said  Sacramento  &  Placerville  R.  Co., 
was  operated  by  it  as  a  part  of  its  railroad  between  the  city  of  Sa- 
cramento, Sacramento  county,  and  Shingle  Springs,  in  El  Dorado 
county,  under  its  corporate  name,  and  for  its  corporate  benefit. 

"  Eleventh — The  Placerville  &  Sacramento  Valley  R.  Co.  never, 
at  any  time,  had  or  owned  any  rolling  stock  or  other  equipments 
for  its  railroad." 

It  thus  appears  that  the  mortgaged  railroad  company  never  had 
any  rolling  stock.  The  road  laid  with  the  iron  purchased  with  the 
compLit  vSm  bonds  of  the  mortgagor,  some  of  which  are  involved  in 
HAD  ROLLwo  ^j^jg  actlou,  was  operated  at  the  time  this  action  was 
commenced  by  the  defendant,  Sacramento  &  Placer- 
ville  Co.  The  rolling  stock  used  was  owned  by  this 
corporation.  This  corporation  and  the  other  corporations  above 
mentioned  and  the  ijidividuals  Stanford,  Hopkins,  and  Huntington 
claiming  under  it,  were  all  purchasers  of  the  road  of  the  mortgagor, 
with  full  notice  of  the  mortgage,  securing  the  bonds  owned  and 
held  by  Kittle.  The  mortgagor  defendant liaving  no  rolling  stock, 
and,  as  is  apparent,  the  defendant,  Sacramento  &  Placerville  R. 
Co.,  having  withdrawn  its  rolling  stock  from  the  road,  the  receiver 
and  trustee  could  not  operate  the  line  without  making  some  ar- 
rangements by  which  rolling  stock  could  be  procured.  Nothing 
appearing  to  the  contrary,  we  must  presume  tnat  every  effort  had 
been  macte  by  the  receiver  to  procure  such  stock  before  the  pur- 
chase was  made,  and  this  purchase,  when  it  was  made,  was  autnor- 
ized  by  the  court  below.  The  receiver  being  authorized  by  the 
stipulations  of  the  mortgage  to  take  possession  and  operate  the  road, 
he  certainly  was  entitled  to  use  all  necessary  and  proper  means  to 
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enable  him  to  do  so.  And  we  cannot,  under  these  circumstances, 
couclude  that  the  court  below  went  astray  in  allowing  the  purchase 
of  rolling  stock.  On  this  point,  what  was  said  by  the  supreme 
court  of  Alabama  in  Meyer  v.  Johnson,  53  Ala.  348,  per  Manning, 
J.,  is  to  the  point : 

"But  these  properties,"  the  court  is  speaking  of  railroad  property, 
"  with  their  appurtenances,  vast  in  extent  and  value,  yet  very  per- 
ishable if  unused  and  neglected,  existing  as  the  estates  of  private 
individuals  associated  into  corporations  but  essentially  authobitissas 
public  works,  in  whose  operations  the  public  at  large  I^Hj^ 
and  the  State  are  concerned,  when  drawn  into  litigation,  btoS.  "^"^ 
must  be  dealt  with  by  the  courts  according  to  the  nature  and  cir- 
cumstances of  the  subject.  And  any  one  can  understand  that  the 
best  and  cheapest  mode  of  conserving  a  railroad  may  be  by  operat- 
ing trains  thereon,  and  keeping  it  in  repair  for  their  use.  To  pre- 
serve its  value,  it  must  generally  be  continued  in  operation,  and  be 
sold  as  a  going  concern.  If  it  were  not  for  the  public  quality  be- 
longing to  them,  for  the  injury  that  would  be  done  to  the  interests 
of  whole  communities  that  have  become  dependent  on  a  railroad 
for  accommodation  in  a  thousand  things,  a  chancellor  might  say  to 
the  jparties  most  interested :  Unless  you  furnish  means  for  the  pro- 
tection of  this  property,  which  does  not  itself  afford  an  adequate 
income  for  the  purpose,  it  may  become  a  dilapidated  and  useless 
wreck.  But  the  inconvenience  and  loss  which  this  would  inflict 
on  the  population  of  large  districts,  coupled  with  the  benefit  to 
parties  who,  perhaps,  are  powerless  to  taKe  care  of  themselves,  of 
preventing  the  rapid  diminution  of  value  and  derangement  and 
disorganization  that  would  otherwise  result,  seem  to  require — not 
for  the  completion  of  an  unfinished  work,  or  the  improvement 
beyond  what  is  necessary  for  its  preservation  as  an  existing  one, 
but  to  keep  it  up,  to  conserve  it  as  a  railroad  property,  if  the  court 
has  be  enobligea  to  take  possession  of  it — that  the  court  should  bor- 
row money  for  that  purpose,  if  it  cannot  otherwise  do  so  in  suffi- 
ciently large  sums,  by  causing  negotiable  certificates  of  indebted- 
ness to  be  issued  constituting  a  first  lien  on  the  proceeds  of  the 
property,  and  redeemable  when  it  is  sold  or  disposed  of  by  the 
court." 

In  Stanton  v.  The  Ala.  &  Chatt.  B.  Co.,  2  Woods,  586,  in  which 
a  bill  having  been  filed  for  the  foreclosure  and  sale,  under  a  mort- 
gage, of  the  road  and  other  property  of  the  defendant  railroad 
company,  the  coui*t  appointed  receivers  to  take  possession  and  con- 
trol of  tne  mortgaged  property.  Before  the  suit  was  begun  trains 
had  been  running  on  tne  road  from  one  terminus  to  anotlier,  but  a 
portion  of  the  road  had  been  built  in  a  hasty  and  temporary  man- 
ner, and  needed  to  be  completed  in  a  substantial  and  permanent 
way,  in  order  to  insure  the  safety  of  trains.  The  court  made  an 
order  authorizing  the  receiver  "  to  put  said  railroad  and  the  other 
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property  in  repair,  and  to  complete  any  incompleted  portions  there- 
of ;  to  procure  rolling  stock,  machinery,  and  other  necessary  things 
for  operating  the  same,  and  to  operate  the  same  to  the  best  advan- 
tage," and  save  and  preserve  the  same  for  the  benefit  of  the  fii-st 
mortgage  bondholders  and  others  having  liens  thereon.  By  tlie 
same  order  the  receivers  were  empowered  to  borrow  or  advance 
moneys  not  exceeding  one  million  two  hundred  thousand  dollai-s, 
which  were  to  be  a  firet  lien  upon  the  mortgaged  property  prior  to 
all  others,  and  to  be  paid  before  the  firet  mortgage  bonds.  They 
were  also  authorized  to  issue  certificates  for  the  money  so  raised 
for  the  purposes  above  mentioned,  payable  within  a  certain  time, 
with  interest  payable  semiannually  at  a  rate  not  exceeding  eight 
per  cent  per  annum.  Other  provisions  were  made  as  to  tiie  sale 
or  disposition  of  the  certificates,  and  directions  were  given  as  to 
their  being  countersigned  by  a  majority  of  the  trustees  of  the  first 
mortgage  bondholders.  Under  this  order  the  receiver  went  into 
possession  of  the  road,  managed  it,  and  issued  and  disposed  of 
nearly  all  the  certificates  authorized  by  the  foregoing  order. 

In  Kennedy  v.  St.  *Paul  &  Pac.  E.  Co.,  2  Dill.  448,  where  it 
was  necessary  to  complete  a  road  by  a  certain  date,  to  secure  a 
land  grant,  which  was  a  material  part  of  the  security  to  the  l>ond- 
holdei*s,  Dillon,  judge,  authorized  a  receiver  to  borrow  money  ai:d 
complete  the  road  within  the  time  limited.  In  this  case  authority 
was  given  to  the  receiver  to  borrow  not  less  than  five  millions  of 
dollarc.  See,  also,  Jerome  v.  McCarter,  94  U.  S.  734,  where  sub- 
stantially the  same  thing  was  done  to  complete  a  canal  to  secure  a 
land  grant. 

We  think  the  court  did  not  err  in  the  part  of  its  decree  above 
referred  to.  And  as  those  expenses  were  incurred  by  the  trustee 
and  receiver  under  the  direction  of  the  court,  in  order  to  render 
the  security  eflfective  under  the  mortgage  to  the  bondholders  from 
whom  no  objection  comes,  we  discover  no  error  in  the  decree  giv- 
ing a  lien  for  those  costs  and  expenses  prior  to  the  lien  of  the 
bondholders. 

The  question  as  to  the  authority  of  the  court  to  order  a  sale  of 
the  mortgaged  property  is  also  discussed.  And  it  is  contended  that 
such  portion  of  the  decree  is  manifestly  erroneous.  The  objection 
in  this  case  does  not  come  from  the  mortgagor  defendant,  but  from 
one  holding  by  purchase  imder  a  decree  of  foreclosure  and  sale  of 
the  property  mortgaged,  by  a  security  subsequent  and  subordinate 
to  the  trust  mortgage  under  which  plaintiff  has  proceeded.  The 
defendant  mortgagor  does  not  appeal  or  object  to  the  decree  in  any 
wav. 

It  is  said  that  the  action  is  not  brought  for  a  sale  of  the  mort- 
gaged premises — that  the  mortgage  does  not  provide  for  a  sale 
on  default  in  paying  the  interest  for  one  year  (the  default  on  which 
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this  proceeding  was  instituted),  and  that  the  principal  of  the  bonds 
has  not  as  yet  oecome  due. 

As  to  the  first  objection,  the  prayer  of  the  complaint  is  broad 
enough  to  authorize  a  sale,  if  one  should  be  necessary,  and,  further, 
if  in  the  progress  of  the  action  events  should  occur  which  would 
authorize  the  court  to  order  a  sale,  such  order  could  be  made  on 
the  application  of  any  party  whose  interest  calls  for  such  actioi^  on 
the  part  of  the  court. 

What  is  said  of  the  terms  of  the  mortgage  is  correct.  No  sale  is 
authorized  on  the  default  for  interest,  and  the  bonds  have  not  yet 
matured.  Still,  is  there  not  a  necessity  for  a  sale  ?  The  mort- 
gagor is  insolvent,  the  other  defendant  purchaser  of  the  sj^ 
road  will  do  nothing  to  discharge  the  interest,  and  it 
appears,  if  the  road  is  operated  at  all  by  the  trustee,  it  „^,„  ^ 
must  be  run  at  a  loss.  The  trustee  has  no  funds  to  re-  <^'^^*'"- 
pair  the  road  with,  and  the  road,  if  unused,  must  and  will  decay. 
The  operation  of  the  road  must  be  at  a  loss.  Nothing  will  be 
realized  to  pay  the  interest  as  it'  matures  or  the  bonds  when  their 
principal  falls  due,  as  the  security  is  becoming  less  every  day.  It 
would  seem  from  this  that  the  only  resort  to  secure  anything  for 
tlie  bondholders  is  by  a  sale.  The  trustee,  having  taken  possession, 
is  authorized  to  retain  it  until  the  interest  and  principal  of  the 
bonds  have  been  paid !  Wood  v.  Goodwin,  49  Me.  260.  Under 
these  circumstances  we  think  an  urgent  necessity  has  arisen  for  a 
sule,  such  a  necessity  as  will  authorize  a  court  of  equity  to  order  it. 
This  was  done  in  Ford  v.  Crane,  1  Hopkins'  Chy.  130.  This  was  a 
suit  to  adjust  the  rights  of  parties  to  a  steamboat  and  for  an  account. 
A  person  was  appointed  receiver  of  all  moneys  due  or  to  become 
due  from  the  earnings  of  the  boat ;  and  under  the  direction  of  the 
receiver  the  boat  had  been  navigated  for  two  years ;  a  petition  was 
thereupon  presented  to  the  court  on  behalf  of  the  complainants, 
stating  that  the  receiver's  accounts  had  been  settled  by  a  master; 
that  the  boat  was  found  to  be  in  arreara  to  the  receiver,  and  that  she 
could  not,  under  existing  circumstances,  be  so  employed  as  to  be 
more  profitable  for  the  future  than  she  had  been  for  the  past  years ; 
that  large  disbursements  would  be  necessary  to  fit  her  out  for  an- 
other season,  and  praying  that  the  boat  might  be  sold.  The  appli- 
cation was  argued  by  counsel  for  the  parties,  and  the  court  made 
the  order  directing  the  sale.  The  report  of  the  case  states  as  fol- 
lows : 

"  The  court  took  time  to  consider  the  question ;  and  the  next 
morning  said  that  this  court  must  have  a  power  to  sell  the  subject 
of  litigation,  whenever  such  a  sale  becomes  necessary  to  preserve 
the  interest  of  the  parties;  and  that  this  must  rest  on  tne  same 
foundation  of  general  right  as  the  like  power  in  the  maritime 
courts  with  respect  to  vessels. 

'^  But  in  this  case  the  vessel  has  sailed  under  the  direction  of  a 
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receiver  for  two  years,  and  must  be  fitted  out  for  another  season^ 
or  lie  useless ;  and  it  is  highly  inconvenient  and  unfit  that  such 
operations  should  be  conducted  under  the  direction  of  this  court 
for  so  long  a  time. 

"  Without  entering,  therefore,  into  the  other  questions  dis- 
cussed by  the  parties,  the  court  thought  this  to  be  a  case  where  it 
was  indispensable  to  direct  a  sale." 

So,  in  case  of  an  elegit  extended  by  a  creditor  on  a  moiety  of 
the  lands  of  the  judgment  debtor,  at  law,  the  creditor  must  wait 
until  he  can  be  paid  the  amount  of  his  judgment  out  of  the  rents 
and  profits  of  the  moiety  extended.  Where,  however,  the  pay- 
ment of  the  judgment  cannot  be  attained  at  all  by  a  mere  applica- 
tion of  the  rents  and  profit  (as  where  the  interest  on  the  judgment 
exceeds  the  annual  rents  and  profits),  or  where  the  payment  of  the 
judgment  cannot  be  had  out  of  such  rents  and  profits  witliin  a 
reasonable  time,  courts  of  equity  will  accelerate  tne  payment  by 
decreeing  a  sale  of  the  moiety  of  the  lands,  ^'  for,"  as  is  said  by 
Judge  Story  (see  2  Story's  Eq.  Jur.  sec.  1216  a),  "  it  would  be  a 
gross  injustice  to  the  judgment  creditor  to  complel  him  to  wait  for 
satisfaction  of  his  debt  out  of  the  assets  of  his  debtor  for  an  un> 
reasonable  len^h  of  time,  when  he  had  a  clear  lien  on  the  prop- 
erty for  the  full  amount.  See  Staleman  v.  Ashdown,  Ambler,  13  ; 
s.  c,  2  Atk.  477,  608 ;  Burton  v.  Smith,  13  Pet.  464 ;  O'Gorman 
V.  Comyn,  2  Sch.  &  Lefr.  137,  150 ;  Tennant's  Heirs  v,  Patton,  6 
Leigh.  196.  '^  For  the  same  reason,"  says  the  same  author  just 
quoted,  "  courts  of  equity  will  accelei-ate  payment  by  directing  a 
sale  where  the  real  estate  bound  by  the  judgment  is  a  mere  dry  re- 
versioti ;  for,  in  such  a  case,  there  must,  or  at  least  there  may,  un- 
avoidably be  a  long  delay,  before  the  party  can  be  paid  out  of  the 
rents  and  profits."     2  Story's  Eq.  Jur.  sec.  1216  a,  and  cases  cited. 

We  thiuK  the  principle  on  which  the  cases  above  referred  to  are 
decided,  applies  to  the  case  before  us,  and  that  the  court  was  au- 
thorized by  the  surrounding  circumstances  in  ordering  the  sale. 
The  parties  with  liens  here  should  not  be  compelled  to  wait  while 
the  property  entirely  unproductive  is  going  to  destruction.  It  is 
for  the  interest  of  both  parties  that  there  should  be  a  sale,  and 
the  matter  determined.  The  fact  that  the  defendant  who  was 
operating  the  road  is  able  to  continue  to  do  so,  if  allowed,  is 
01  no  weight  on  this  point,  when  it  is  considered  that  it  stands 
apart  and  refuses  to  do  anything  to  relieve  the  property  bound  by 
the  lien  and  mortgage  of  all  the  terms  and  conditions  of  which  it 
had  full  knowledge  when  it  becam^  the  purchaser.  This  conduct 
on  the  part  of  the  defendant  lends  greater  force  to  the  circum- 
stances authorizing  and  demanding  a  sale. 

We  wish  to  add  here :  The  point  is  made  by  the  appellant's 
counsel  that  John  G.  Kittle,  the  holder  of  the  bonds  in  controver- 
sy, is  not  a  hona-fide  holder  thereof,  because  he  took  them  after 
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tbey  were  due.  The  counsel  is  mistaken  in  this  assumption.  The 
bonds  are  not  due  until  1894.  Thej  so  appear  on  their  face,  and 
by  che  recitals  of  the  mortgage.  It  is  found  by  the  court,  and 
admitted  by  the  defendants,  as  stated  in  the  bill  of  exceptions,  that 
Kittle  was  a  purchaser  of  these  bonds  in  good  faith  and  for  their 
market  value,  but  after  some  of  the  cou|)on6  on  each  of  the  bonds 
were  past  due  and  unpaid.    He  was  then  a  honorfide  holder. 

Further,  as  far  as  concerns  the  only  appellant,  the  Sacramento 
&  Plaoerville  R.  0(>.,  Kittle  having  purchased  these  bonds  which 
are  valid,  secured  by  a  valid  mortgage,  we  cannot  see  that  the 
appellant  can  avail  itself  of  such  defence.  However  Kittle  derived 
his  title,  it  is  good  against  the  defendant. 

We  find  no  error  m  the  record,  and  the  judgment  is  affirmed. 

MoKiNBTBT]^  J.,  Shabpstein,  J.,  MoBBifiON,  C.  J.,  and  Mybioe^ 
J.,  concurred. 

Compensation  of  Rocoivortf — See  note  to  ICartin  v.  New  York,  etc.,  R. 
Co.,  Id  Am.  &Sng.  R.  R.  Cas.  458,454. 


HoBiLS  AND  Omo  B.  Co.  et  dL 

Davis. 

(62  Mimsnppi,  271.) 

The  decree  of  a  court  of  chancery  dismissing  a  bill  ''without  prejudice'' 
does  not  bar  a  subsequent  suit  upon  the  same  cause  of  complaint.  Ragsdaie 
V.  Yicksbuig  &  Meridian  R.  Co.,  post. 

The  earnings  of  a  railroad  while  in  the  hands  of  a  receiver  are  chargeable 
with  the  expenses  of  operating  the  road,  and  damages  for  injuries  to  persons 
or  property  are  included  in  such  expenses. 

And  property  paid  for  with  such  earnings  and  surrendered  to  the  railroad 
company  under  a  decree  discharging  the  receiver  may  be  subjected  to  the 
payment  of  a  claim  incurred  while  the  road  was  being  operated  by  the  re- 
ceiver, if  no  third  party^s  rights  have  intervened  and  the  claimant  was  given 
no  opportunity  to  enforce  his  claim  before  the  discharge  of  the  receiver. 

The  remedy  of  the  claimant  in  such  case  is  by  a  bill  in  chancery,  he  hav- 
ing no  cause  of  action  at  law  against  either  the  ex-receiver  or  the  railroad 
company. 

Where  the  receiver  appointed  by  a  federal  court  to  take  charge  of  the 
property  of  a  railroad  company  has  been  by  its  decree  discharged  and  direct- 
ed to  surrender  the  ]>roperty  of  the  railroad  company,  that  is  a  termination 
of  that  court's  exclusive  jurisdiction  over  claims  against  such  property. 

Appeal  from  the  Chancery  Court  of  Clay  County. 
Hon.  F.  a.  Cbtiz,  Chancellor. 
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The  Mobile  &  Ohio  R.  Co.  having  failed  to  pay  the  interest 
on  its  mortgage  bonds  in  1874,  the  mortgagees  filed  in  the  United 
States  Circuit  Court  for  the  Southern  District. of  Alabama  a  bill 
in  equity  for  the  foreclosure  of  their  mortgage.  That,  court  in 
1875  appointed  William  Butler  Duncan  receiver  of  the  property 
and  franchises  belonging  to  the  defendant  railroad  company,  and 
his  appointment  was  concurred  in  by  the  United  States  Circuit 
Court  for  the  Southern  District  of  Mississippi  by  its  decree  ren- 
dered in  a  proceeding  ancillary  to  the  main,  suit  in  Alabama. 
Duncan,  as  receiver,  took  control  of  the  road  and  operated  it  under 
the  ordei*s  of  those  courts. 

While  this  suit  was  pending  and  before  the  rendition  of  a  de- 
cree of  foreclosure,  the  railroad  company  agreed  upon  an  adjust- 
ment with  the  complainants,  gave  new  bonds  for  its  indebtedness, 
and  to  secure  the  same  executed  a  deed  of  trust  upon  its  roadbed 
and  other  property  to  the  Farmers'  Loan-  and  Trust  Co.  as 
trustees,  for  the  benefit  of  the  bondholders,  and  on  the  24th  of 
January,  1883,  a  consent  decree  was  entered  in  the  United  States 
Circuit  Court  for  the  Southern  District  of  Alabama  discharging 
Duncan  as  receiver,  dismissing  the  suit,  and  ordering  him  to  sur- 
render to  the  railroad  company  all  the  property  held  by  him  as  re- 
ceiver, which  he  accordingly  did.  On  the  lOtn  of  February,  1883, 
a  similar  decree  was  rendered  in  the  United  States  Court  for  the 
Southern  District  of  Mississippi. 

On  the  20th  of  December,  1883,  A.  Davis  filed  a  bill  in  chancery 
in  the  United  States  Circuit  Court  for  the  Southern  District  of 
Mississippi,  alleging  that  on  the  19th  day  of  January,  1883,  while 
Duncan,  as  receiver,  was  operating  the  Mobile  &  Ohio  B.  as  a 
common  carrier  of  passengers,  complainant  was  a  passenger  on  one 
of  the  regular  passenger  trains  on  that  road,  and  m  attempting  to 
get  off  of  the  train  at  West  Point,  in  Clay  County,  in  this  State, 
that  being  his  destination,  he  received  severe  bodily  injuries,  occa- 
sioned by  the  negligence  and  mismanagement  of  the  officers  of  the 
train,  who  were  the  employees  of  the  receiver;  that  this  railroad 
traverses  many  counties  of  this  State,  including  the  county  of  Clay, 
and  that  a  large  portion  of  the  property  delivered  to  the  company 
by  Duncan  as  receiver  and  now  being  used  in  these  counties  was 
paid  for  out  of  the  earnings  of  the  road  while  operated  bv  the  re- 
ceiver; that  the  complainant  had  no  notice  of  the  decree  dis- 
charging the  receiver  till  long  after  the  rendition  thereof ;  that 
IJ)uncan  had  no  right  to  turn  over  to  the  railroad  company  the 
property  held  by  him  as  receiver  without  giving  the  complainant 
an  opportunity  to  propound  his  claim,  and  the  company  was  not 
entitled  to  receive  such  property  until  complainant's  claim  hud 
been  adjusted ;  that  complainant  has  a  valid  charge  against  the 
property  bought  by  the  earnings  of  the  road  as  above  stated  for 
the  payment  of  his  claim  ;  that  the  rights  of  no  third  parties  have 
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intervened ;  that  complainant  is  adviged  that  Duncan  is  not  liable 
personally  for  the  injury  done  him ;  that  none  of  the  defendants 
can  be  made  responsible  therefor  by  an  action  at  law,  and  that  his 
remedy  is  alone  by  a  bill  in  chancery.  The  railroad  company, 
Duncan,  and  the  Farmens'  Loan  and  Trust  Co.  were  made  de- 
fendants to  the  bill.  They  demurred  to  it,  and  on  the  23d  of 
May,  1884,  the  court  rendered  a  decree  dismissing  the  complain- 
ant's bill,  but  "  without  prejudice." 

On  the  2d  of  June,  1884,  the  present  suit  was  instituted  by  the 
same  complainant  against  the  same  defendants  upon  the  same  cause 
of  action  and  by  a  similar  bill.  The  railroad  company  plead  (1) 
that  it  is  not  liable  for  the  injury  complained  of,  because  it  oc- 
curred while  the  road  was  in  the  hands  of  the  receiver  ;  and  (2)  that 
the  subject-matter  of  the  bill  was  made  res  adjudicata  by  the  de- 
cree of  the  federal  court  dismissing  a  similar  bill.  Duncan  pleads 
(1)  that  the  cause  of  complaint  is  res  adjvdicata;  and  (2)  that  the 
decrees  discharging  him  as  receiver,  dismissing  the  cause  in  the 
federal  courts,  and  restoring  the  property  to  the  railroad  company 
were  absolute  and  final  in  express  terms,  Except  as  to  suits  then 
pending  against  him  as  receiver,  and  the  complainant  had  no  suit 
pending  at  that  time.  The  pleas  of  the  Farmers'  Loan  and  Trust 
Co.  presented  some  of  the  same  defences  as  were  made  by  each 
of  the  other  defendants. 

The  court  below  adjudged  the  pleas  of  Duncan  and  of  the  rail- 
road company  to  be  insufficient  in  law,  and  ordered  them  to  answer 
the  bill,  whereupon  they  appealed  to  this  court. 

Frank  Johnston  and  E,  Z.  Rvssell  for  appellants. 

Frank.  Johnston  and  i?.  (7.  Beckett^  of  counsel  for  the  appellants, 
argued  the  case  orally. 

Z.  F.  BradshaWj  Z.  Brame^  and  H.  H.  Parker  for  the  appellee, 

Z.  Brame^  oi  counsel  for  the  appellee,  argued  the  case  orally. 

Arnold,  J. — Appellee  is  without  adequate  remedy  at  law.  It 
is  admitted  in  the  bill  that  Duncan  is  not  personally  liable  for  the 
injury  complained  of.  The  dismissal  of  appellee's  bill  in  the 
federal  court  was  without  prejudice  and  was  not  a  bar  to  this 
suit.  L.  A.  Ragsdale  v,  V.  &  M.  R.  Co.^ post.  The  earnings  of 
the  road  in  the  hands  of  the  receiver  were  chargeable  with  the  ex- 
penses of  operating  the  road,  and  injnries  to  person  or  property 
are  includea  in  snch  expenses.  Klein  v.  Jewett,  26  N.  J.  Eq.  474; 
Cowdrey  v.  Railroad  Co.,  93  U.  S.  352.  Propertv  purchased  and 
paid  for  out  of  the  income  of  the  road  while  in  the  hands  of  the 
receiver  is  liable  in  equity,  when  the  rights  of  third  parties 
have  not  intervened,  for  the  satisfaction  of  claims  incurred  in 
operating  the  road  under  the  receiver.  Burn  ham  v.  Bo  wen.  111 
U.  S.  776.  It  was  not  competent  for  the  receiver,  or  the  court 
under  which  he  acted,  to  divert  or  invest  the  earnings  of  the  road 
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while  in  his  possession  in  property  for  the  railroad  company,  and 
then  deliver  the  property  to  that  company  free  from  claims  "which 
were  a  charge  on  snch  earnings,  without  the  holders  of  such  claims 
having  an  opportunity  to  enforce  them.  The  exclusive  jurisdiction 
of  the  fedeml  court  over  the  subject-matter  of  this  suit  terminated 
with  the  final  decree  of  that  court  discharging  the  receiver  and 
directing  him  to  surrender  all  the  property  in  his  possession  as 
such  receiver  to  the  railroad  company* 
Affirmed. 

Priority  of  Operating  ExpenMi. — See  note  to  Mlltenberger  «.  LogaoBport 
B.  Co^  12  Am.  &  £og.  B.  B.  Cas.  488. 


Attorney-General 
Ohioaoo  and  Evanston  B.  Go, 

(112  lUinaii,  520.) 

Where  the  facts  relied  upon  in  an  answer  to  a  petition  for  leave  to  file  an 
information  in  the  nature  of  a  qtto  warranto  are  disputed,  or  new  and  doubt* 
ful  questions  of  law  are  involved,  requiring  time  for  a  aatisfactory  solution, 
it  is  the  duty  of  the  court  to  make  the  rule  for  an  information  absolute,  to 
enable  a  full  investigation,  otherwise  the  court,  on  motion,  may  discbarge 
the  rule  and  dismiss  the  petition. 

A  cause  of  forfeitoie  of  a  franchise  cannot  be  taken  advantage  of,  or  en- 
forced 'against  a  corporation  collaterally  or  incidentally,  or  in  any  other 
mode  than  by  a  direct  proceeding  for  that  purpose  against  the  corpora- 
tion. 

Where  a  corporation  has  ceased  to  exist  and  is  absolutely  dead  in  law,  a 
court  of  equity  has  jurisdiction  to  enjoin  threatened  acts  by  persons  assum- 
ing to  act  on  behalf  of  and  in  the  name  of  the  dead  corporation. 

And  if  a  valid  corporation  assumes  to  exercise  licenses  or  powers  by 
virtue  of  an  invalid  ordinance  of  a  municipal  corporation,  or  in  excess  of 
authority  le^lly  conferred  upon  it,  a  court  of  equity,  upon  a  proper  show- 
ing, has  jurisdiction  to  interfere  and  restrain  it. 

If  a  court  having  jurisdiction  of  the  parties  and  subject-matter  in  a  suit 
makes  a  decision  upon  the  merits  as  to  questions  of  law  or  of  fact,  its  judg- 
ment or  decree  will  be  conclusive  upon  such  questions  in  any  subsequent  suit 
between  the  same  parties. 

So  where  the  Attorney-General,  on  behalf  of  the  people,  filed  an  informa- 
tion in  chancery  against  two  Railway  companies,  to  restrain  such  companies 
from  building  and  operating  their  road  within  a  city,  etc.,  alleging  various 
grounds  for  the  relief  sought,  which  bill,  on  a  hearing  after  answer,  was  dis- 
missed, the  court  in  its  decree  finding  in  favor  of  the  rights  claimed  by  the 
railway  companies,  it  was  held  that  such  decree  was  cunclusive  upon  the 
people  on  an  application  in  behalf  of  the  people  to  file  an  information  in  the 
nature  of  a  quo  warranto^  seeking  to  call  in  question  the  right  of  one  of  the 
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eame  companies  to  ezerdBe  the  same  franchises  and  perfonn  the  same  acts  as 
were  attempted  to  be  enjoined  in  the  prior  suit. 

Where  any  specific  fact  or  question  has  been  determined  in  a  former  suit, 
it  will  conclude  the  parties  from  raising  the  same  question  in  a  subsequent 
suit,  if  properly  pleaaed,  without  regard  to  whether  the  cause  of  action  is 
the  same  or  not.  This  rule  is  not  limited  to  matters  necessarily  involved  in 
the  prior  litigation,  but  it  is  equally  applicable  whether  the  point  was  itself 
the  ultimate  vital  point,  or  only  incidental,  but  still  necessary  to  the  deci- 
sion of  that  point. 

So  where  a  bill  seeks  to  enjoin  the  performance  of  certain  threatened  acts 
on  several  distinct  grounds,  and  the  court  denies  all  relief,  and  dismisses 
the  bill  on  the  merits,  it  must  be  taken  that  each  and  every  specific  ground 
alleged  as  caute  for  relief  was  considered  and  held  insufficient,  and  the  de- 
cree will  be  a  bar  to  the  investigation  of  each  of  such  grounds  in  any  subse- 
quent suit  against  the  same  or  either  one  of  the  parties. 

Appeal  from  the  Criminal  Conrt  of  Cook  county ;  the  Hon. 
QeoT^  Gardner,  Jndge^  presiding. 

Thi8  was  a  petition  for  leave  to  file  an  information  in  the 
nature  of  a  qico  warrcmto  against  the  Chicago  &  Evanston  R.  Co., 
in  the  circuit  court  of  Cook  county.  The  petition  states :  That 
the  Chicago  &  Evanston  B.  Co.  was  incorporated  by  a  special  act 
of  the  General  Assembly,  entitled  "  An  act  to  incorporate  the 
Chicago  &  Evanston  R.  Co.,"  approved  February  16, 1861,  for  the 
purpose  of  constructing  and  operating  a  railroad  from  the  city  of 
Chicago  to  any  point  in  the  town  of  Evanston  (which  act  is  found 
in  the  Private  and  Local  Laws  of  Illinois  for  the  year  1861,  at 
page  487,  to  which  reference  is  hereby  made) ;  that,  shortly  after 
the  passage  of  the  act,  the  incorporators  named  accepted  the  same, 
opened  books  of  subscription  to  the  capital  stock,  and  elected  offi- 
cers; that  the  capital  stock  was  subscribed,  but  no  payments  have 
been  made  on  account  of  such  subscriptions,  apd  no  moneys  were 
expended  by  the  company  in  furtherance  of  the  objects  of  its  in- 
corporation until  several  years  after  the  present  constitution  of  the 
State  went  into  effect,  which  was  August  8,  1870  ;  that  by  section 
2  of  article  11  of  said  constitution  it  was  enacted  as  follows: 
"  All  existing  charters  or  grants  of  special  or  exclusive  privileges, 
under  which  organization  shall  not  have  taken  place,  or  which  shall 
not  have  been  in  operation  within  ten  days  from  the  time  this  con- 
stitution takes  effect,  shall  therefore  have  no  validity  or  effect 
whatever ;"  that  said  company  was  not  in  operation  within  ten 
days  after  the  time  the  constitution  took  effect,  to  wit,  August  8, 
1870,  by  reason  whereof  the  special  act  of  incorporation,  and  all 
righto  /herein  granted,  ceased^to  have  any  vali£y  or  ^ect,  by 
reason  of  such  failure  to  operate  said  company  within  the  period 
fixed  by  section  2  of  article  11 ;  that  August  17,  1864,  an  ordi- 
nance was  passed  by  the  council  of  the  city  of  Chicago,  entitled 
'^  An  ordinance  concerning  the  maintenance  and  operation  of  the 
Chicago  &  Evanston  R.  in  tne  limits  of  the  city  of  Ciiicago"  Twhich 
ordinance  is  found  in  the  published  volume  of  the  laws  ana  ordi- 
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nances  of  the  city,  known  as  "  Tuley's  Laws  and  Ordinances,"  at 
page  230,  to  which  reference  is  made^ ;  that  for  the  purpose  of 
procuring  the  approval  of  the  mayor  tnereto,  so  that  it  might  be- 
come a  law,  tlie  Chicago  &  Evanston  Co.  contracted  with  the  city 
that  the  company  should  operate  the  cars  and  carriages  used  upon 
their  tracks  within  the  limits  of  the  city,  with  animal  power  only, 
and  that  the  said  railway  should  not  connect  with  any  other  rail- 
road on  which  any  other  power  is  used,  which  contract  was  evi- 
denced by  certain  resolutions  adopted  by  the  directors  of  the  com- 
pany, April  25,  1864  (which  are  published  in  said  "  Tuley's  Laws 
and  Ordinances,"  at  page  233,  to  which  reference  is  made),  and 
thereupon,  after  the  passage  of  said  resolutions,  the  mayor,  in  con- 
sideration thereof,  approved  the  ordinance ;  that  February  6, 1865, 
an  act  was  passed  by  the  General  Assembly,  entitled  "  An  act  con- 
cerning horse  railways  in  the  city  of  Chicago"  (which  was  pub- 
lished in  volume  1  of  the  Private  and  Local  Laws  of  Illinois  for 
the  year  1865,  at  page  597,  to  which  reference  is  made),  by  section 
3  of  which  act  it  was  declared  that  the  ordinance  of  August  17, 
1864,  hereinbefore  referred  to,  was  confirmed,  and  the  same  was 
declared  to  confer  upon  said  company  power  to  construct  and  oper- 
ate their  road  in  the  streets  and  over  the  bridge  therein  mentioned, 
until  it  should  be  altered,  changed,  or  amended  by  the  council, 
with  the  consent  of  the  company ;  that  by  virtue  of  the  act  of  in- 
corporation, the  ordinance  of  August  17,  1864,  the  resolutions 
and  stipulations  of  the  companv  concerning  the  same,  and  the 
act  of  the  General  Assembly  of  February  1,  1865,  as  set  forth,  the 
Chicago  &  Evanston  Co.  were  empowered  to  construct  and  operate 
only  a  horse  railway  within  the  limits  of  the  city,  and  by  virtue  of 
said  several  acts,  resolutions,  and  ordinances,  the  company  was  not 
invested  with  any  power  to  operate  a  railroad  within  the  city  b)' 
other  than  animal  power  ;  that  if  the  company  and  its  franchises 
are  still  in  existence,  notwithstanding  the  limitation  contained  in 
section  2  of  article  11  of  the  constitution,  and  the  failure  of  the 
company  to  construct  and  operate  its  road  within  ten  days  after 
the  constitution  took  effect,  nevertheless,  that  the  company  has  no 
present  power  to  constructor  operate  any  railway  within  the  city 
to  be  operated  by  any  other  than* animal  power;  that  on  June  12, 
1S72,  an  ordinance  was  passed  by  the  council,  entitled  **  An  ordi- 
nance concerning  the  Chicago  &  Pacific  K.  Co.,  and  the  Chicago 
&  Evanston  R.  Co."  (which  may  be  found  in  the  published  volume 
of  the  laws  and  ordinances  of  the  city,  known  as  the  "  Municipal 
Code  of  Chicago,"  page  598,  to  which  reference  is  made),  by  sec- 
tion 7  of  whicli  ordinance  it  was  provided  that  tlie  privileges 
therein  were  granted  upon  the  express  condition  that  the  Chicago 
&  Pacific  Co.  should  permit  the  Chicago  &  Evanston  Co.  to  use 
the  tracks  authorized  to  be  laid,  jointly  with  the  Chicago  &  Pacific 
Co., — but  by  section  1  it  was  provided  that  the  tracks  thereby  an- 
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thorized  in  Hawthorne  avenne  should  be  constructed  and  main* 
tained  for  passenger  cars  only ;  that  if  the  Chicago  &  Evanston  Co. 
was  then  in  existence,  which  is  expressly  denied,  and  if  the  council 
could  then  lawfully  grant  to  the  Chicago  &  Pacific  Co.  the  privi- 
lege of  operating  their  cars  over  the  tracks  authorized  by  the  or- 
dinance, with  steam  power,  as  by  section  2  is  attempted,  but  wliich 
is  denied,  nevertheless,  that  by  virtue  of  section  1  of  the  ordinance 
the  companies  were  limited  to  the  use  of  the  tracks  in  Hawthorne 
avenue  for  passenger  cars  only,  and  could  not  lawfully  construct 
or  operate  their  tracks  within  said  street  for  the  use  of  cars  for  any 
other  purpose  than  conveying  passengere ;  that  by  section  7  of  said 
ordinance  it  was  provided  that  the  same  should  be  void  unless  tlio 
tracks  were  constructed  within  two  years  from  its  passage,  and  that 
none  of.  the  ti-acks  were  laid  by  either  company  until  on  or  about 
the  last  day  of  the  period,  when  the  companies  did  construct  a 
certain  track  for  a  short  distance  along  Jones  and  Southport 
avenues,  which  track  was  abandoned  ai>^  never  used  ;  that  said 
track  was  the  firet  ever  laid  within  the  city,  or  elsewhere,  by 
the  Chicago  &  Evanston  Co.,  and  after  he  laying  of  such  track, 
in  1871,  and  its  abandonment,  said  company  did  nothing  fur> 
ther  by  way  of  constructing  or  operating  its  railroad  prior  to 
the  fall  of  1882,  since  wliich  time  it  has  constructed  a  small 
portion  of  its  line  northwardly  from  Hawthorne  *  avenue,  but 
that  it  has  never  completed  the  construction  of  its  line  as  author- 
ized by  its.  charter  or  the  ordinance  of  1864,  and  has  never  oper- 
ated its  line,  either  in  whole  or  in  part,  either  by  steam  or  animal 
power;  that  December  27,  1876,  an  ordinance  was  passed  by  the 
council,  entitled  ''  An  ordinance  repealing  all  ordinances  hereto- 
fore passed  granting  any  rights  and  privileges  to  the  Chicago  & 
Evanston  R.  Co."  (which  ordinance  will  be  found  in  the  published 
volume  of  the  proceedings  of  the  council  for  the  municipal  year  of 
1876  and  1877,  at  page  300,  to  which  reference  is  made),  by  virtue 
of  which  all  the  rights  theretofore  granted  by  the  city  to  the  com- 
pany were  wholly  repealed  ;  that  December  24,  1883.  an  ordinance 
was  passed  by  the  council  of  the  city  of  Chicago,  oyer  the  veto  of 
the  mayor,  entitled  *'  An  ordinance  concerning  the  ^Chicago  & 
Evanston  JR.  Co.  and  the  Chicago  &  Lake  Superior  R.  Co." 
(which  ordinance  may  be  found  in  the  published  proceedings  of 
the  council  for  the  municipal  year  1883  and  1884,  beginning  at 
page  306,  to  which  reference  is  made),  which  ordinance  was  for- 
mally accepted  by  a  resolution  of  the  company,  shortly  after  its 
passage ;  that  even  if  the  company  is  still  in  existence  as  a  corpo- 
ration, which  is  denied,  nevertheless,  the  council  had  no  power  to 
confer  upon  the  company  the  privileges  in  said  ordinance  attempted 
to  be  conferred,  and  especially  that  the  council  had  no  power  to 
authorize  the  company  to  construct  and  operate  its  road  upon  the 
route  in  said  ordinance  described,  the  same  being  another  and  dif- 
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ferent  ronte  from  that  located  by  the  ordinance  of  1864 ;  that  the 
conncil  had  no  power  to  authorize  the  company  to  -construct  a 
bridge  across  the  north  branch  of  the  Chicago  river,  as  by  section 
2  of  the  ordinance  is  attempted  to  be  conferred ;  that  the  council 
had  no  power  to  authorize  the  company  to  use  and  operate  the 
tracks  in  said  ordinance  authorized  to  be  laid  in  Canal  street,  or 
the  tracks  in  and  by  said  ordinance  authorized  to  be  laid  in  Haw- 
thorne  avenue,  for  the  reason  that  no  petition  of  the  property- 
owners  representing  more  than  one  half  the  frontage  on  said  streets, 
respectively,  or  so  much  thereof  as  is  authorized  by  said  ordinance 
to  be  used  for  railroad  purposes,  had  ever  been  obtained  for  such 
use ;  that  the  council  had  no  power  to  authorize  said  company  to 
construct  or  operate  any  tracks  within  the  city,  to  be  operated  by 
any  other  than  animal  power ;  that  notwithstanding  the  premises, 
the  Chicago  &  Evanston  Co.  still  claims  and  asserts  that  it  is  a 
valid  corporation,  entitled  to  exercise  all  the  rights  and  franchises 
granted  by  its  act  of  incorporation  and  the  ordinances  hereinbefore 
set  forth,  and  especially  the  right  of  constructing  and  operating  a 
railroad  to  be  operated  by  steam  power,  from  a  point  within  the 
city  of  Chicago  to  a  point  within  the  town  of  Evanston  ;  that  it  like- 
wise claims  the  right  to,  and  thi^eatens  that  it  will,  construct  and 
operate  the  line  of  railroad  within  the  limits  of  the  city,  as  located 
by  said  ordinance  of  December  24,  1883 ;  that  it  likewise  claims 
and  asserts  the  right  to,  and  threatens  that  it  will,  forthwith  construct 
and  operate,  for  railway  purposes,  a  bridge  across  the  north  branch, 
as  authorized  by  said  ordinance ;  that  it  likewise  claims  and  asserts 
the  right  to,  and  threatens  that  it  will,  construct  and  operate  the 
the  tracks  by  said  ordinance  of  December  24,  1883,  antnorized  to 
be  laid  in  Canal  street,  as  well  as  the  tracks  thereby  or  theretofore 
authorized  to  be  laid  in  Hawthorne  avenue,  for  all  general  business 
incident  to  railroads,  including  the  transportation  of  freight,  pas- 
senger and  other  cars,  and  by  steam  power,  without  the  consent  of 
the  owners  of  the  land  representing  more  than  one  half  the  front- 
tage  of  said  streets,  or  so  much  thereof  as  is  sought  to  be  used ; 
that  it  likewise  claims  and  asserts  the  right  to,  and  threatens  that 
it  will,  operate,  by  steam  power,  for  all  general  business  incident 
to  railroads,  the  tracks  and  bridge  so  authorized  to  be  constructed 
within  the  city ;  that  it  likewise  claims  and  asserts  the  right  to 
construct  and  operate  by  steam  power,  for  all  general  business  in- 
cident to  railroads,  a  railroad,  with  one  or  more  tracks,  and  the 
necessary  switches,  sidings,  and  turnouts,  from  a  point  near  the 
junction  of  Larrabee  street  with  Hawthorne  avenue,  thence  south- 
wardly upon  the  route  described  in  section  2  of  said  ordinance  of 
December  24,  1883,  and  across  the  Chicago  river  by  means  of  a 
bridge,  as  in  said  section  described,  and  across  West  Kinzie  street, 
to  a  point  of  connection  with  the  railroad  tracks  now  in  use  on 
Canal  street,  there  to  connect  with  such  tracks  now  owned  by  other 
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compatiies,  and  operated  by  them,  by  the  nse  of  Bteam  power,  for 
all  railroad  business,  and  thence  to  reach  the  union  depot  used  by 
snch  other  companies,  and  located  on  Canal  street,  near  Madison, — 
all  which  rights,  privileges,  and  franchises  said  company  threatens 
that  it  will  forthwith  exercise,  and  all  of  which  are  nnlawfally 
usurped  by  said  company,  without  legal  authority,  and  praying 
leave  to  file  an  information  in  the  nature  of  a  qtiowa/rranto^  in  the 
name  of  the  People  of  the  State  of  Illinois,  against  said  company, 
requiring  it  to  show  by  what  warrant  it  claims  to  exercise  the 
riglits,  privileges,  franchises,  and  licenses  enumeAited,  and  each  of 
them,  and  for  process. 

On  the  same  day,  a  rule  was  entered  on  the  Chicago  &  Evans- 
ton  B.  Co.  to  show  cause  why  leave  should  not  be  granted  to  file 
the  information  prayed  for.  The  respondent  showed  cause,  by  its 
answer  and  motion  to  discharge  said  rule,  which  answer  was  sub- 
stantially as  follows :  That  it  was  incorporated  by  a  special  act  of 
the  General  Assembly  (naming  it),  and  denies  that  it  had  not 
been  in  operation  prior  to  the  time  that  the  constitution  took 
effect,  but  avers  that  February  19, 1861,  all  the  corporators  named 
in  the  charter  met,  accepted  the  charter,  and  adjourned  to  the  next 
day,  when  the  incorporators,  then  constituting  the  board  of  direc« 
tors,  elected  a  president,  vice-president,  and  secretary ;  that  Feb- 
ruary 21,  1861,  the  commissioner  of  highways  for  the  town  of 
Lake  View,  by  an  instrument  in  writing,  granted  the  company  the 
right  to  lay  down  and  operate  its  railroad  cai*s  upon  all  the  roads 
and  highways  in  said  town  upon  which  the  route  mi^ht  be  located, 
and  February  22,  1861;  a  like  privilege  was  granted  by  the  com- 
missioners of  highways  of  Evanston ;  that  on  or  prior  to  March 
10,  1862,  a  lot  was  purchased  by  the  company  in  the  town  of 
Evanston,  to  construct  a  depot,  and  on  March  10,  1862,  the  com- 
pany accepted  the  grants  of  the  rights  of  way  from  the  commis- 
sioners of  highways  of  Lake  View  and  Evanston,  and  also  said 
lot ;  that  November  3,  1862,  books  of  subscription  to  the  capital 
stock  were  opened,  and  eight  hundred  shares,  of  the  par  value  of 
$80,000,  were  subscribed  by  responsible  parties,  and  June  4,  1864, 
books  for  the  subscription  of  the  balance  of  the  capital  stock  of 
$100,000  were  opened,  and  two  hundred  shares,  of  the  par  value 
of  $20,000,  were  subscribed  by  a  responsible  party ;  that  June  10, 
1864,  the  capital  stock  was  increased,  pursuant  to  the  charter,  to 
$300,000 ;  tnat  June  15,  1864,  books  of  subscription  to  the  in- 
creased' capital  stock  were  opened,  and  the  whole  amount  was 
subscribed  by  responsible  parties ;  that  August  17,  1864,  an  ordi- 
nance was  passed  by  the  city,  mentioned  in  the  petition  herein, 
granting  the  company  the  right  to  use  certain  streets,  and  to  cross 
flie  Chicago  river,  or  the  north  branch  thereof,  as  will  more  fully 
appear  by  reference  to  the  ordinance  ;  that  February  6,  1865,  the 
legislature  passed  an  act,  entitled  ''An  act  concerning  hoi*se  rail- 
26  A.  &  £.  R.  Cas.— 28 
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wiays  in  the  city  of  Chicago"  (printed  in  the  Private  and  Local 
Laws  of  1865,  at  page  597,  to  which  reference  is  made) ;  that  by 
said  act  the  le^islatnre  amended  the  charter  of  the  company^  and 
i*atified  the  ordinance  of  August  17, 1864,  and  recognized  the  com- 
pany as  an  existing  comoration  ;  that  afterwards,  in  the  summer 
of  1865,  the  Superior  Court  of  Chicago  entertained  jurisdiction  of 
a  suit  in  chancery,  wherein  John  Evans  was  complainant,  and  va- 
rious persons  then  acting  as  directors  and  officers  of  the  company 
were  defendants,  and  issued  an  injunction  against  the  defendants^ 
prohibiting  them  from  constructing  the  said  road,  wliicli  was  in 
force  when  the  constitution  of  1870  took  effect,  and  remained  in 
force  until  1872,  when  it  was  dissolved  by  the  court  as  having  been 
wrongfully  issued.  So  it  says  it  had  been  organized  under  its 
charter  before  the  constitution  took  effect,  and  that  it  was  at  that 
time  an  existing  charter  or  grant,  under  which  organization  had 
taken  place,  and  which  had  been  in  operation  before  that  time. 
The  answer  avers  that  the  Chicago  &  Pacific  Co.  constructed 
its  tracks  from  the  western  limits  of  the  city  to  and  across 
the  north  branch  to  Jones  avenue,  thence  along  Jones  or  Haw- 
thorne  avenue,  etc.,  within  one  year  after  June,  1872 ;  that  after- 
wards, before  June  12,  1874,  tracks  were  put  down  on  Hawthorne 
avenue  by  the  Chicago  &  Pacific  and  the  Chicago  &  Evanston ' 
companies,  jointly,  and  have  been  used  from  that  time  to  the 
present  under  said  ordinance  by  the  Chicago  &  Pacific  Co., 
with  the  consent  of  and  under  contract  witu  the  Chicago  & 
Evanston  Co.,  and  the  latter  company  has,  during  all  said 
time,  owned  and  now  owns  an  undivided*  half  of  said  track  on 
Hawthorne  avenue ;  that  between  June  1  and  12,  1874,  a  track 
was  laid  on  Jones  avenue  (now  called  Hawthonie  avenue),  from  a 
point  of  junction  of  the  former  tracks  to  Southport  avenue,  and  on 
Southport  avenue  to  the  city  limits  ;  that  during  said  time,  at  the 
suit  01  William  Lange,  the  circuit  court  of  Cook  county  enjoined 
the  further  construction  of  said  tracks,  and  the  running  of  cai-s 
thereon,  but  on  June  7, 1874,  the  order  was  so  modified  as  to  allow 
the  completion  of  said  track,  and  the  same  was  completed  before 
June  12,  but  the  injunction  was  continued  te  prevent  the  running 
of  cars  and  locomotives,  and  remained  in  force  until  June  29, 
1877,  when  it  was  dissolved,  and  the  bill  was  dismissed  November 
14,  1881 ;  that  the  tracks  so  laid  on  Jones  or  Hawthorne  avenue, 
north  of  the  junction  with  the  Pacific  road,  i*emained  undisturbed 
until  April,  1882,  when  the  rails  were  taken  up  by  adthority  of 
respondent,  and  heavier  steel  rails  laid  in  place  thereof,  and  said 
track  has  since  been  used  for  the  running  of  trains,  and  the  rails  so 
laid  in  Hawthorne  avenue,  respondent  was  unable  to  use,  and  they 
were  covered  up,  in  order  to  allow  the  undisturbed  use  of  the 
street,  and  remained  until,  from  time  to  time,  the  rails  were  taken 
up  for  the  construction  of  water  or  sewer  connections,  and  in  Sep- 
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tember,  1882,  the  track  on  the  Sonthport  avenne  was  relaid  with' 
heavier  steel  rails,  and  pnt  in  condition  for  operation,  and  locomo- 
tives and  cars  have  been  run  on  said  track  ever  since.  The  answer 
recites  section  3  of  tiie  act  of  Febrnarj  6,  1865  (the  ninety-nine 
years'  act),  and  denies  that  the  act  of  incorporation  and  the  ordi- 
nance of  August  17,  1864,  and  the  resolution  and  stipulation  of 
tlie  company  concerning  the  same,  and  the  act  of  the  6th  of  Feb- 
ruary, 1865,  are  a  limitation  upon  the  powers  conferred  upon  the 
company  to  eonstrnct  and  operate  by  steam  power  the  railroad  au- 
thorized by  the  charter,  and  avei-s  tnat  the  authority  of  the  com- 
pany existed  prior  to  the  passage  of  the  act  of  February  6,  1865 ; 
but  if  there  was  any  doubt  on  that  question,  such  authority  and 
power  were  fully  conferred  on  the  company  by  the  act  of  Febru- 
ary 6,  1865,  and  in  and  by  said  act  the  company  was  authorized  to 
locate  its  route  and  construct  its  line  within  the  city,  or  to  cross  the 
river  or  the  north  branch  at  any  other  point  if  authorized  by  the 
council.  The  answer  admits  the  passage  of  the  ordinance  of 
June,  1872,  and  says  that  this  ordinance  was  on  September  15, 
1872,  accepted  by  the  Evanston  Co.,  and  at  the  same  time  the 
company  surrendered  all  claims  to  the  use  of  Halsted  street,  as 
provided  in  said  ordinance,  and  claims  that  under  said  ordi- 
nance the  Chicago  &  Pacific  Co.  and  the  Evanston  Co.  had 
and  have  full  authority  to  operate  the  road  of  said  companies, 
or  either  of  them,  in  any  of  the  streets  named  in  said  ordinance, 
by  sl;eam  or  other  power,  and  for  passenger  or  other  care,  as  the 
companies  might  elect.  The  answer  admits  that  December  27, 
1876,  the  council  passed  an  ordinance  purporting  to  repeal  all  or- 
dinances theretofore  passed,  granting  any  rights  to  the  company, 
but  says  that  such  repealing  ordinance  was  void,  for  the  reason  that 
vested  rights  had  been  acquired  by  the  company  and  contracts  with 
the  city  made  before  that  time ;  that  October  6,  1877,  a  decree 
declaring  said  ordinance  to  be  void,  and  that  the  Chicago  & 
Evanston  R.  was  entitled  to  the  rights  conferred  by  the  acts  of 
the  legislature  passed  February  16, 1861,  and  February  6,  1865, 
and  the  ordinances  passed  August  17, 1864,  and  June  12, 1872,  was 
entered  by  the  Circuit  Court  of  the  United  States  for  the  Northera 
District  of  Illinois,  in  a  suit  in  which  John  S.  Gibbs  was  com- 
plainant and  the  city  of  Chicago  and  others  were  defendants,  which 
decree  remains  in  full  force. 

Kespondent  admits  that  the  council,  December  24,  1883,  passed 
an  ordinance  concerning  the  Chicago  &  Evanston  and  the  Chica- 
go &  Lake  Superior  Co.,  as  charged  in  the  petition,  which 
ordinance  was  formally  accepted  by  resolutions  of  the  companies 
8hoi*tly  after  its  passage ;  ana  respondent  denies  the  averment  that 
the  council  had  no  power  to  authorize  the  company  to  construct 
a  bridge  over  the  north  branch,  or  to  lay  the  tracks  mentioned  in 
the  ordinance,  and  denies  that  any  petition  of  the  owners  of  land 
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is  necessary  to  give  authority  or  power  to  the  council  to  permit 
the  tracks  mentioned  in  the  ordinance  to  be  laid,  or  any  part  tliere- 
of,  and  denies  that  the  ordinance,  or  any  part  thereof,  is  invalid ; 
fidmits  that  it  claims  and  asserts  the  riglit  to  construct  its  road  on 
the  streets  mentioned  and  described  in  said  ordinance  of  Decem- 
t)er,  1883,  and  to  bridge  the  river,  as  provided  in  said  ordinance, 
^nd  to  coimect  its  tracK  with  the  tracks  now  laid  in  Canal  Street, 
and  to  operate  said  line,  when  so  constructed,  for  the  general  pur- 
poses and  business  of  railroads,  with  passenger,  freight,  and  other 
cars,  and  by  steam  or  other  power  ;  and  also  by  virtue  of  the  f i-an- 
chises  granted  by  its  original  charter,  to  construct  and  operate  said 
railroad  to  and  within  the  village  of  Evanston,  and  it  is  now  en* 
gaged  in  the  construction  of  said  road,  and  has  expended  thereupon 
upwards  of  $500,000;  denies  that  Luther  Laflin  Mills,  State's 
attorney  of  Cook  county^  has  any  authority  to  file  said  information, 
and  says,  on  information  and  belief,  that  this  procedure  is  attempt- 
ed to  be  instituted  by  said  State's  attorney  at  the  instance  of  the 
Chicago  &  Northwestern  R,  Co.,  etc.,  says  that  the  Criminal  Court 
of  Cook  count\%  November  1,  1883,  in  a  suit  then  pending  before 
it,  of  which  it  had  jurisdiction,  wherein  James  McCartney,  the 
Attorney- General,  who  sues  in  behalf  of  the  People,  was  com- 
plainant and  respondent  was  defendant,  rendered  a  judgment, 
quashing  and  dismissing  a  certain  information  in  the  natui'e  of  a 
quo  toarrantOy  and  vacating  the  order  allowing  it  to  be  filed,  which 
said  judgment  remains  in  lull  force,  whereby  petitioner  is  estopped 
from  questioning  the  existence  of  respondent  as  a  corporation,  or 
its  right  to  use  the  streets  mentioned  in  the  ordinance  hereinbe> 
fore  set  forth,  and  respondent  makes  said  judgment  and  record  a 
part  of  its  answer  to  said  petition,  and  especially  to  so  much  there- 
of as  seeks  to  question  the  authority  of  respondent  with  reference 
to  the  streets  mentioned  in  said  ordinance  of  1872 ;  says  that 
December  19,  1883,  James  McCartney,  as  Attorney-General,  in 
behalf  of  the  People,  filed  his  certain  other  information  against 
the  respondent  and  the  Chicago  &  Lake  Superior  Co.,  (in  the 
Superior  Court  in  chancery),  whereby  the  court  was  informed  that 
the  respondent,  under  its  charter  and  the  amendments  thereto,  and 
the  several  ordinances  of  the  city  (which  were  especially  referred 
to  and  made  a  part  of  said  information  and  of  said  petition  herein), 
had  no  authority  to  construct  or  operate  the  railroad  track  described 
in  and  authorized  by  said  laws  and  ordinances,  and  thereupon 
prayed  for  an  injunction  restraining  said  companies  from  construct- 
ing and  operating  said  roads,  to  whicii  bill  respondent  filed  its 
answer,  like,  in  substance,  to  respondent's  answer  to  said  petition  ; 

that  on  the day  of  February  instant,  said  Luther  Laflin  Mills, 

upon  his  petition  and  by  leave  of  court,  became  a  complainant  to 
said  bill,  as  said  State's  attorney,  in  behalf  of  the  People,  and  is 
still  a  complainant  in  said  cause,  and  concluded  by  the  judgment 
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of  said  conrt  tlierein  ;  that  sabseqnentlj,  upon  full  bearing  of  the 
proofs  and  evidence  and  arguments  of  counsel,  the  court  held  and 
decreed  that  respondent  had  legal  authority  under  its  charters  and 
amendments  ana  the  ordinances  of  the  city  hereinbefore  referred 
to,  to  construct,  maintain,  and  operate  its  railroad  across  the  north 
branch,  and  the  streets  and  alleys  described  in  and  authorized  by 
said  ordinance  of  December,  1883,  and  from  tlience  to  the  village 
of  Evanston  ;  and  thereupon  (February  29)  the  court  entered  a 
iinal  decree  in  said  cause  in  favor  of  the  defendants  in  which  the 
People  prayed,  and  were  allowed  an  appeal  to  the  Supreme  Court, 
and  respondent  makes  the  record  of  saia  cause  a  part  of  its  answer 
to  said  petition,  and  says  that  said  Superior  Court  had  jurisdiction 
of  the  parties  to  said  cause  and  of  the  subject-matter  thereof;  that 
said  decree  remains  unreversed ;  that  the  rights  of  respondent  to 
construct  and  operate  its  said  road  have  been  judiciallv  determined 
in  said  cause,  and  that  the  said  State's  attoraey  and  the  People 
are  concluded  thereby. 

Aj^ril  5.  1884,  the  rule  to  show  cause  came  on  for  hearing  on  the 
return  of  the  respondent,  and  the  respondent's  motion  to  vacate 
and  discharge  the  rule,  and  upon  the  hearing  there  were  read,  on 
behalf  of  the  petitioner,  the  various  statutes  and  ordinances  re- 
ferred to  in  the  petition,  copies  of  which  were  filed  with  the  peti- 
tion as  exhibits.  To  support  its  return  the  respondent  offered  in 
evidence  the  record,  proceedings,  and  decree  in  the  case  of  the 
Attorney-General  against  the  same  respondent  in  chancery ;  also 
the  record  of  a  qv^  warranto  proceeding  in  the  Criminal  Court  of 
Cook  county  by  the  Attorney-General  against  the  Chicago  & 
Evanston  B.  Co.,  as  defendant,  in  which  a  final  order  was  entered 
November  1,  1883,  quashing  the  information  and  dismissing  the 
proceeding.  Respondent  also  offered  a  certified  copy  from  the 
minutes  oi  the  board  of  directors  of  respondent,  from  February, 
1861,  to  June,  1864;  also  the  charter  of  the  respondent,  the  act  of 
the  1  egislature  of  1865,  concerning  horse  railways  and  the  ordi- 
nances of  the  city  mentioned  in  the  answer,  and  the  record  of  the 
Circuit  Court  of  Cook  county  in  the  case  of  Lange  and  others 
against  respondent.  The  court  thereupon  ordered  that  the  rule  to 
show  cause  be  discharged  and  the  petition  dismissed,  to  which  the 
petitioner  excepted  and  prayed  this  appeal. 

M.  W,  JFvUer  and  J,  L,  High  for  appellant. 

W.  C.  Oovdy  for  appellee. 

ScHOLFiBLD,  C.  J. — If  the  facts  relied  upon  by  the  respondent,  in 
answer  to  the  rule  to  show  cause,  were  disputed,  or  if  new  and 
doubtful  questions  of  law  were  presented  that  would  ^^j^^,^ 
require  more  time  for  their  satisfactory  solution  than  maks  bulb  ab- 
could  reasonably  be  given  to  them  on  such  an  applica- 
tion, then,  under  the  authorities  referred  to  by  the  relator  (BuUer's 
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Nisi  Prius,  210,  Angell  &  Ames  on  Corp.  sees.  740,  741,  and  King 
V.  Meisfi,  3  T.  R.  596),  it  would,  doubtless,  be  the  duty  of  the  court 
to  make  the  rule  for  an  information  absolute,  '^  that  the  questions 
might  receive  a  full  and  final  determination."  But  the  relator  con- 
cedes  that  the  facts  relied  upon  by  the  respondent,  in  his  answer  to 
tlie  rule  to  show  cause,  are  not  disputed,  and  we  are  of  opinion  that 
the  questions  of  law  presented  may  receive  as  full  and  careful  con- 
sideration on  this  application  as  could  be  given  them  were  the  rule  to 
show  cause  made  absolute.  The  only  effect,  therefore,  of  revers- 
ing the  judgment  below,  and  directing  the  circuit  court  to  make 
the  rule  absolute,  would  be  to  procrastinate  the  litigation,  without 
producing  any  benefit  to  either  party ;  for  the  decision  of  the  ques^ 
tions  of  law  upon  precisely  the  same  undisputed  facts,  we  must  as- 
sume, would  be  the  same  on  the  final  hearing  of  the  gtu>  warranto 
as  on  this  motion. 

The  respondent,  among  other  things,  sets  up  in  his  answer  to  the 
rule  to  show  cause,  that  on  the  19th  of  December,  1883,  the  At- 
faow.  tomey-Genei*al,  in  behalf  of  the  People,  filed  his  cer- 

tain information  in  chancery,  in  the  Circuit  Court  of  Cook  county, 
against  the  present  respondent  and  the  Chicago  &  Lake  Superior 
K.  Co.,  wherein  are  the  same  allegations,  in  substance,  as  those  in 
the  petition  in  this  case ;  that  respondent  filed  its  answer  to  that  in- 
formation, in  substance,  and  in  other  respects  than  this  allegation, 
like  its  answer  to  this  petition,  and  that  subsequently,  "upon  full 
hearing"of  the  proofs  and  evidence,  and  arguments  of  counsel,  the 
court  held  and  decreed  that  respondent  had  legal  authority,  under 
its  charter  and  amendments  and  the  ordinances  of  the  city,  to  con- 
struct, maintain,  and  operate  its  railroad  across  the  nortli  branch  of 
the  Chicago  river,  ana  the  streets  and  alleys  described  in  and  au- 
thorized by  the  ordinance  of  December,  1883,  and  from  thence  to 
the  village  of  Evanston,  and  that  thereupon,  on  the  29th  of  Feb- 
ruary, 1884,  the  court  entered  a  final  decree  in  said  cause,  in  favor 
of  the  defendants."  The  only  difference  between  that  information 
and  this  petition  is  in  their  respective  prayera.  That  in  the  infor- 
mation is,  that  this  respondent  and  the  Chicago  &  Lake  Superior 
E.  Co.  "  be  enjoined  and  restrained  from  in  any  manner  building, 
erecting,  constructing,  or  working  upon  any  railroad  track,  em- 
bankment, supei-structure^or  railroad,  not  already  built,  in  any  of 
the  streets  oi  said  city  of  Chicago,  and  from  building,  erecting, 
constructing,  or  in  any  way  beginning  to  construct,  erect,  or  build, 
any  bridge  over  or  across  the  north  branch  of  the  Chicago  river,  and 
from  operating,  b}^  steam  or  other  power,  any  railroad  cars,  or  trains  of 
any  kind,  over  any  tracks  or  bridge  the  construction  of  which  is  at- 
tempted to  be  authorized  by  the  ordinance  of  December,  1883,  and 
from  operating,  by  steam  or  other  power,  any  railroad  cai-s,  or 
trains  of  anj'  kind,  upon  any  tracks  which  were  authorized  to  be 
laid  upon  Hawtliorne  avenue,  in  said  city  of  Chicago,  befoi'e  the 
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passage  of  said  December  ordinance/* — while  that  in  this  petition 
is,  only,  that  leave  be  given  to  file  an  information  in  the  nature  of 
a  qiw  warranto^  in  the  name  of  the  People  of  the  State  of  Illi- 
nois, and  against  said  company,  requiring  it  to  show  by  what  war- 
rant it  claims  and  exercises  the  rights,  privileges,  franchises,  and 
licenses  enumerated,  and  each  of  them.  Had  affirmative  relief 
been  granted  on  the  information,  it  undoubtedly  might  have  been 
on  any  one  of  the  specific  grounds  alleged  in  the  information,  and 
thus  have  confined  the  question  actually  decided  to  that  one  spe- 
cific ground ;  but  the  court  having  denied  all  relief,  it  must  follow 
that  each  specific  ground  alleged  in  the  information  was  considered 
and  held  insufficient.  This,  of  course,  assumes,  m  jubboictioii 
lindnej  that  the  court  had  jurisdiction  of  the  subject  «>"8«>*«i>- 
matter  as  well  as  of  the  parties,  for  this,  in  all  cases,  is  essential  to 
a  valid  adjudication.  On  that  po'nt  we  entertain  no  doubt.  The 
general  doctrine  that  a  cause  oi  frofeiture  cannot  be  taken  advan- 
taije  of  or  enforced  against  a  corporation,  collaterally  or  inciden- 
tally, or  in  any  other  mode  than  by  a  direct  proceeding  for  that 
purpose,  against  the  corporation,  is  conceded.  But  the  present 
case  is  different.  Here,  the  objection  to  the  corporate  existence  of 
the  respondent,  if  good  at  all,  shows  an  absolute  death  of  it  on  the 
day  of  the  adoption  of  the  present  constitution,  and  dmsolvto^  oobp 
not  merely  the  existence,  from  and  after  that  date,  of  juhctioii 
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cause  of  forfeiture, — and  in  such  cases  injunction  will  acwkopor. 
lie  to  enjoin  threatened  acts  by  those  assuming  to  act  in  behalf  and 
in  the  name  of  the  dead  corporation.  Casey  v.  Railroad  Co.,'  6 
Iowa,  357 ;  In  re  B.,  W.  &  K  R.  Co.,  72  N.  T.  246 ;  Brooklyn 
Steam  Trans.  Co.  v,  Brooklyn,  78  Id.  524 ;  C,  L.  &  B.  Co.  v. 
Commonwealth,  100  Pa.  St.  438 ;  Coal  Co.  v.  Railroad  Co.,  4  G.  & 
J.  1 ;  Greely  v.  Smith,  3  Story,  657 ;  Rjiilroad  Co.  v.  Railroad  Co., 
36  Conn.  196  ;  Railroad  Co.-y.  Railroad  Co.,  45  Cal.  365.  And  the 
doctrine  has  been  frequently  recognized  and  enforced  by  this  court, 
that  where    a  valid   coi'poration    assumes  to  exercise    xti.tba 
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municipal  corporation,  or  in  excess  of  authority  legally, 
conferred  upon  it,  a  court  of  equity,  upon  a  proper  showinir.  • -s 
jurisdiction  to  interfere  and  restrain  it. 

There  being  jurisdiction,  and  the  court  having,  in  order  to  arrive 
at  the  decision  evidenced  by  its  decree,  to  necessarily  pass  upon 
every  question  of  law  raised  by  this  petition,  its  decisions  thereon 
are  conclusive  in  the  present  case.  This  question  was 
fully  considered  by  this  court  in  Hanna  v.  Read,  102  -VoScm"*^" 
III.  596,  and  a^ain  in  Tilley  v.  Bridges,  105  Id.  336.  In  t5>ll?iio  pSS!" 
the  first-named  case  there  had  been  a  decree  of  the  cir-  "**  *'^**' 
cuit  court  of  Vigo  county,  Indiana,  between  the  same  pailies  in 
interest, — althougn  the  nominal  parties  were  different, — declaring 
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that  Ezra  B.  Read,  at  the  time  he  executed  certain  deeds,  was  in- 
sane, and  that  the  deeds  were  therefore  invalid.  The  bill  in  that 
case  was  filed  in  the  Circuit  Court  of  Cook  county,  to  set  aside  one 
of  those  deeds  on  the  ground  of  Head's  insanity,  and  it  was  held 
the  adjudication  of  that  question  by  the  Vigo,  Indiana,  Circuit 
Court,  was  binding  and  conclusive  upon  the  Cook  Circuit  Court. 
The  property  in  litigation  in  the  two  different  courts  was  not  the 
same,  but  the  deeds  to  the  property  in  Indiana  and  in  this  State 
were  executed  in  the  same  transaction,  and  as  nearly  at  the  same 
time  as  was  possible.  Among  other  things,  we  then  said  :  '^  Where 
some  specinc  fact  or  question  has  been  adjudicated  and  deter- 
mined in  a  former  suit,  and  the  same  fact  or  question  is  again  put 
in  issue  in  a  subsequent  suit  between  the  same  parties,  its  determi- 
nation in  the  former  suit,  if  properly  presented  and  relied  on,  will 
be  held  conclusive  upon  the  parties  in  the  latter  suit,  without  re* 
gard  to  whether  the  cause  of  action  is  the  same  in  both  suits  or  not. 
.  .  .  Whether  the  adjudication  relied  on  as  an  estoppel  goes  to  a 
single  question  or  all  the  questions  involved  in  a  cause,  the  funda- 
mental principle  upon  which  it  is  allowed,  in  either  case,  is,  that 
justice  and  public  policy  alike  demand  that  a  matter,  whether  con- 
sisting of  one  or  many  questions,  which  has  been  solemnly  adjudi- 
cated by  a  court  of  competent  jurisdiction,  shall  be  deemed  finally 
and  conclusively  settled  in  any  subsequent  litigation  between  the 
same  parties,  where  the  same  question  or  questions  arise,  except 
where  the  litigation  is  a  direct  proceeding  for  the  purpose  of  set- 
ting aside  such  adjudication."  This  doctrine  is  limitea  to  matters 
necessarily  involved  in  the  litigation,  but  it  is  equally  applicable 
whether  the  point  was,  itself,  the  ultimate  vital  point,  or  only  in- 
cidental, but  still  necessaiy  to  the  decision  of  that  point.  Bigelow 
on  Estoppel  (1st  ed.),  95 ;  Id.  (2d  ed.)  36  ;  Freeman  on  Judgments^ 
sees.  254,  255,  260 ;  Demarest  v.  Darg,  32  N.  T.  281. 

The  judgment  below  is  affirmed. 

Judgjnent  affirmed. 

Forfeiture  of  Franchise  cannot  be  taken  Advantage  of  collaterallyt— See 
Logan  V.  Vernon,  14  Am.  ^  Eng.  R  B.  Gas.  48» 
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Beebs 

V. 

Wabash,  St.  Louis  and  Pacifio  B.  Co. 

■ 

(Adwmee  Cote,  XT.  8.  O.  (7.,  N.  D.  lUinoU.      December  7,  1886.). 

Receivers  appointed  by  courts  of  one  jurisdiction  are  not  entitled  as  of 
right  to  recognition  in  other  jurisdictions,  and  courts  of  equity  cannot  ac- 
quire extraterritorial  jurisdiction  over  property  by  appointing  receivers. 

Hence,  where  a  United  States  court  in  Missouri  appointedOreceivers  of  a 
railway  system  largely  in  Illinois,  the  United  States  court  in  Illinois  may 
remove  such  receivers  and  appoint  another  for  so  much  of  the  property  as 
is  within  its  jurisdiction. 

A  railway  company  became  embarrassed,  and  several  of  its  directors  and 
officers  were  indorsers  of  its  paper.  As  managers  of  the  company,  they  de- 
termined to  apply  in  its  behalf  for  a  receiver.  The  application  was  granted, 
as  to  Illinois  property,  by  a  United  States  court  in  Missouri,  which  appointed 
two  of  the  officers  of  the  company  receivers,  one  of  them  an  indorser  of  the 
company's  paper.  In  the  application  for  a  receiver,  important  facts  were 
suppressed,  and  in  their  management  of  the  road  subsequently  the  receivers 
allowed  large  rebates  in  favor  of  another  railway  company  owned  by  persons* 
identified  in  business  with  the  receivers.  They  also  allowed  excessive  re- 
bates to  a  coal  company  of  which  they  were  shareholders.  They  also  bought 
for  the  railway  company  coal  from  the  coal  company  at  too  high  prices,  and 
also  carried  coal  for  it  at  too  low  rates.  And  they  co-operated  with  a 
**  purchasing  committee*'  seeking  to  buy  the  road  in  efforts  to  compel,  by 
threats  of  prolonged  and  expensive  litigation,  a  minority  of  bond  and  stock- 
holders who  objected  to  the  sale  to  agree  thereto. 

JUdd,  that  these  and  other  such  facts  warranted  the  United  States  court  in 
Illinois,  on  bill  filed  by  the  objecting  bondholders,  in  assuming  control  of 
80  much  of  the  property  as  lay  within  its  jurisdiction,  removing  the  receivers, 
and  in  appointing  in  their  place  **some  capable,  trustworthy  person"  to  act 
as  receiver. 

The  opinion  states  the  facts. 
Henry  Ora/wford  for  complainant. 

Geesham,  J. — The  Wabash,  St.  Lonis  &  Pacific  R.  Co.  is  a 
consolidated  corporation,  owning  lines  of  railway  in  several  States 
on  both  sides  of  the  Mississippi  River.     In  the  latter  facts. 

part  of  May,  1884,  in  form,  it  filed  its  bill  in  the  Circnit  Conrt  of 
the  United  States  for  the  Eastern  District  of  Missouri  against  the 
trustees  in  the  general  mortgage  covering  the  corporate  property 
and  against  certain  railway  corporations  whose  lines  it  was  operat- 
ing under  leases.  Upon  the  filing  of  this  bill  the  conrt  at  once 
■  assumed  jurisdiction  of  the  entire  property  of  the  corporation,  and, 
without  notice,  appointed  as  receivei-s  Solon  Humphreys  and 
Thomas  E.  Tutt,  wno  were,  or  up  to  tliat  time  had  been,  stock- 
holder and  directors,  and  ordered  them  to  hold  and  to  operate  the 
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entire  railway  under  that  court's  orders  and  the  orders  of  other 
courts  exercising  auxiliary  jurisdiction. 

The  bill  appears  to  have  been  fii-st  presented  to  the  district  judge 
at  St.  Louis,  who  declined  to  appoint  receivers,  when  counsel  ap- 
plied to  the  circuit  judge,  who  made  the  appointment  at  Topeka, 
Kansas,  on  the  28th  of  May,  aud  the  receivers  qualified  at  St. 
Louis  on  the- 29th. 

A  bill  similar  to  the  one  filed  at  St.  Louis  was  filed  in  this  court 
on  the  28th,  the  same  day  the  appointment  was  made  in  Kansas 
and  the  day  before  tlie  receivers  qualified  at  St.  Louis.  Upon  the 
filing  of  the  bill  here  an  order  was  entered  in  form,  adopting  and 
approving  the  orders  of  the  court  at  St.  Louis  and  appointing  the 
fiame  receivers  and  directing  them  to  take  possession  of  all  the 
property  in  Illinois.  This  order  and  the  so-called  auxiliary  pro- 
ceedings here  concluded  thus:  "And  this  court  further  reserves 
to  itself  power  to  make  such  further  orders  in  the  premises  as  may 
seem  to  be  necessary." 

After  the  receivers  had  been  appointed  by  the  court  at  St.  Louis 
the  trustees  in  the  general  mortgage  filed  a  cross-bill  to  foreclose 
that  mortgage ;  and  later  the  trustees  in  the  collateral  trust  mort- 
gage filed  an  original  bill  in  one  of  the  State  courts  at  St.  Louis  to 
foreclose  that  mortga^,  which  latter  suit  was  removed  to  the  fed- 
eral court  and  consolidated  with  the  Wabash  suit.  The  court  at 
St.  Louis,  on  application,  refused  to  extend  the  receivership  to  the 
cross-bill  or  to  the  consolidated  suit.  A  decree  was  entered  in  the 
consolidated  foreclosing  the  general  and  collateral  trust  mortgages, 
and  at  the  sale  the  property  was  bid  in  by  a  purchasing  committee. 
Oentlemen,  if  I  make  a  mistake  in  any  of  the  facts  here,  if  you 
would  be  good  enough  to  correct  me  I  would  be  glad. 

The  same  course  was  pui*sued  at  Springfield,  in  the  Southern 
District  of  Illinois,  except  there  was  no  sale,  as  at  St.  Louis,  the 
proceedings  there,  however,  being  ancillary  to  the  proceedings  at 
St.  Louis.  There  was  no  appearance  by  any  of  the  trustees  at  St. 
Louis  until  after  the  receivers  had  been  appointed  and  certain 
orders  had  been  issued,  authorizing  the  issue  of  receivers'  certifi- 
cates. Atkins  and  othei-s,  in  behalf  of  themselves  and  other  bond- 
holders, filed  a  bill  in  this  court  to  foreclose  a  mortgage  executed 
Feb.  1,  1867,  by  one  of  the  consolidating  corporations,  to  secure 
an  issue  of  bonds  amounting  to  $2,601,000,  and  also  to  foreclose 
the  mortgage  executed  May  17,  1879,  to  secure  an  issue  of  bonds 
amounting  to  $2,000,000,  of  which  it  is  alleged  $1,600,000  only 
were  ever  issued.  The  mortgage  of  1867  covers  the  main  lines  in 
Illinois,  Indiana,  and  Ohio,  except  the  Chicago  Division,  the  line 
from  Decatur,  111.,  to  East  St.  Louis,  and  the  line  from  Naples  to 
East  Hannibal.  The  mortgage  of  1879  was  executed  a  short  time 
before  the  consolidation  of  the  companies  and  their  lines  east  and 
west  of  the  Mississippi  River.      This  mortgage  covers  the  main 
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eystem,  except  the  Chicago  Division,  extending  from  Toledo  to 
Barlington,  Keokuk,  Quincj,  Hannibal,  and  East  St.  Lonis. 

Beers,  in  behalf  of  himself  and  other  bondholders  of  the  same 
class,  filed  a  bill  to  foreclose  the  mortgage  on  the  Chicago  Division 
to  secure  an  issue  of  bonds  amounting  to  $4,500,000.  This  moi't- 
gage  covere  257  miles  of  railway,  and  its  operation,  prior  to  its 
consolidation  into  the  Wabash  system,  was  remunerative. 

These  bills  were  filed  upon  the  theory  that  all  the  railway  prop- 
erty of  this  State  was  taken  into  the  custodj'  of  this  court  under 
the  order  entered  here  on  May  28,  1884.  It  is  claimed  tlmt  they 
are  dependent  and  ancillary  to  the  suit  of  the  Wabash  Co.  and 
ar6  not,  therefore,  subject  to  the  test  applied  to  the  independent 
original  bills.  It  is  ursed  that  they  should  be  treated  as  petitions 
j^o  inter  esse  euo  filed  in  the  case  in  this  court.  The  trustees 
in  the  three  mortgages  which  the  bond  creditors  are  seeking 
to  foreclose  were  on  the  purchasing  committee,  and  the  Wabash 
Co.  entered  their  full  appearance  to  the  two  new  suits.  The 
mortgages  of  1867  and  1879  and  the  Chicago  Division  mortgage, 
and  ten  others  which  were  executed  from  time  to  time  by  corpora- 
tions which  have  become  extinct  by  consolidation,  secure  outstand- 
ing bonds  amounting  to  over  $27,000,000,  upon  which  nearly  two 
and  a  half  years'  interest  is  due.  The  interest  in  arrear  on  thefii^st 
day  of  August  last,  according  to  the  auditoi^'s  report,  was  about 
$4,400,000.  The  bonds  secured  by  the  Chicago  Division  mortgage 
draw  5  per  cent  interest,  and  the  bonds  secured  by  the  other 
twelve  draw  7  per  cent.  It  is  not  denied  that  the  thirteen  mort- 
gages are  valid,  subsisting  obligations,  that  the  interest  is  in  arrears 
for  more  than  two  years,  and  tliat  the  mortgaged  property  is  an  in- 
adequate security.  The  income  arising  from  the  operation  of  the 
lines  east  of  the  Mississippi  Kiver  was  pledged  by  the  mortgages. 
The  main  line  east  of  the  Mississippi  River,  not  including  the 
Chiciigo  Division,  made  in  1885,  over  and  above  operating  ex- 
penses, $873,925.85,  which  left,  after  making:  a  fair  deduction  for 
taxes,  over  $600,000.  This  money  was  used  in  paying  losses  on 
non-remunerative  lines  in  the  system.  On  this  subject  the  pur- 
chasing committee,  in  their  circular  of  January  1,  1886,  say:  "It 
is  fair  to  state  that  many  lines  of  road  have  been  worked  which 
have  nx>t  paid  their  expenses,  and  the  amount  required  above  the 
amount  of  earning^  has  been  taken  from  the  earnings  of  these  two 
divisions." 

In  the  two  suits  which  have  been  brought  here,  the  court  is  asked 
to  remove  Humphreys  and  Tutt  on  the  ground  that  they  are  not 
fit  persons  to  act  as  receivers,  and  to  appoint  some  capable,  trust- 
worthy pereon  in  this  case.  The  decision  of  this  motion  renders 
it  necessary  to  refer  somewhat  further  to  the  proceedings  com- 
menced by  the  Wabash  Co.  at  St.  Louis  and  elsewhere,  and  the  re- 
lation of  the  receivers  to  that  and  other  corporations,  and  to  the 


444     BEERS  V.  WABASH,   ST.  LOUIS  AND  PACIFIC  B.  CO. 

parties  interested  in  and  affected  by  the  litigation  and  the  action 
of  the  receivers. 

The  Wabash  Co.  in  1883,  thirteen  months  before  the  receivers 
were  appointed,  leased  its  lines  east  and  west  of  the  Mississippi 
River  to  the  Iron  Mountain  and  Soathern  R.  Co.  It  seems  that 
at  this  time  the  latter  company  was  owned  and  operated  by  the 
Missouri  Pacific  Co.  The  annual  report  for  1883,  of  that  company, 
which  is  in  evidence,  shows  that  it  was  operating  the  Wabash 
property  as  its  own.  On  December  1,  1883,  the  Wabash  Co.  ex- 
ecuted a  mortgage  upon  its  lines  to  the  Iron  Mountain  Co.  to 
indemnify  it  for  tne  advances  made  under  the  lease.  In  this  mort- 
gage it  is  stated  that  the  Iron  Mountain  Co.  is  in  possession  of  the 
mortgaged  property,  and  it  shall  i*emaiu  in  possession  while  the 
lease  remains  in  force.  It  sufficiently  appears,  from  this  and  other 
facts,  that,  at  the  date  of  the  lease,  the  Missouri  Pacific  took  charge 
of  the  Wabash  system,  including  its  accounting  department.  It 
was  claimed  that  the  Missouri  Pacific  was  not  able  to  operate  tlie 
Wabash  line  at  a  profit,  and  on  May  19,  1884,  under  a  clause  in  the 
lease,  notice  was  given  to  the  Wabash  Co.  that  the  lessee  had  sus- 
tained loss  in  the  operation  of  the  leased  lines,  and  that  there  was 
then  an  indebtedness  of  about  four  millions  of  dollars  growing  out 
of  such  operation.     The  Wabash  Co.  had  at  this  time  outstanding 

{)aper  representing  floating  indebtedness,  amounting  to  three  mil- 
ions  of  dollars  or  more,  some  of  which  would  soon  mature.  This, 
however,  was  no  part  of  the  indebtedness  last  referred  to.  Hum- 
phreys, Gould,  Dillon,  and  Sage  were  liable  as  indorsers  on  all  this 
paper.  A  meeting  of  the  executive  committee  of  the  Wabash  Co. 
was  accordingly  called,  and  held  at  New  York  on  May  21st,  only 
two  days  after  the  notice  above  referred  to  had  been  served  upon 
the  last-named  company  by  the  Iron  Mountain  Co.  Gould,  Hum- 
phreys, Dillon,  Sage,  and  Hopkins  were  present,  and,  with  the  ex- 
ception, perhaps,  oi  Humphreys,  all  were  stockholders  and  direct- 
ors in  the  Missouri  Pacific  or  the  Iron  Mountain  Co.,  and  all,  in- 
chiding  Humphreys,  were  interested  in  the  two  last-named  corpora- 
tions, or  as  indorsers  on  the  outstanding  notes.  At  this  meeting, 
on  motion  of  Mr.  Humphreys,  it  was  resolved  that  steps  be  at  once 
taken  to  secure  the  appointment  of  a  receiver ;  and  no  delay  oc- 
curred in  the  preparation  of  tlie  bill,  which  was  filed  a  few  days 
thereafter  in  the  court  ^t  St.  Louis.  This  bill,  which  was  sworn 
to,  averred  that  the  Wabash  lines  were  then  operated  under  the  lease 
to  the  Iron  Mountain  Co.  On  May  30th  the  Wabash  Co.  filed  its 
petition,  representing  that  its  promissory  notes,  amounting  to  about 
$2,300,000,  were  outstanding,  some  of  which  would  soon  mature: 
that  these  notes  were  indorsed  by  "sundry  individuals  of  high 
credit  and  financial  standing;"  for  the  sake  of  entire  frankness 
"the  name  of  Solon  Humphreys  was  disclosed  as  one  of  the  in- 
doreers,  but  the  names  of  Gould,  Dillon,  and  Sage,  tlie  other  three 
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indorsers,  were  withheld,  because  of  tlie  personal  inconvenience 
and  injury  which  would  result  to  them  from  the  publicity  thereby 
given  to  their  business  affairs." 

This  petition  prayed  that  receivers'  certificates  be  issued  to 
enable  the  receivei*s  to  meet  the  outstanding  notes,  as  they  matured^ 
and  on  the  same  day  an  order  was  entered  directing  the  receivers 
to  use  their  obligations  as  such  to  protect  these  notes.  This  order 
also  contained  other  directions,  which  need  not  be  here  mentioned. 

The  Central  Trust  Co.  and  James  Cheney,' trustees  in  the  gene- 
ral mortgage,  appeared  before  the  court  in  St.  Louis,  on  the  20th 
day  of  June,  for  the  purpose  of  having  this  order  rescinded  or 
modified,  and  on  that  day  the  court  entered  the  following  order : 
^*  This  order  shall  not  be  construed  as  establishing  any  priority  of 
lien  in  favor  of  such  receivei*'s  obligations,  or  of  tue  obligations  of 
said  railway  company  now  outstanding ;  but  such  priority  shall  be 
subiect  to  the  further  directions  of  the  court." 

On  the  day  the  lastruamed  order  was  entered  the  receivers  were 
authorized,  on  motion  of  the  Wabash  Co.,  to  maintain  the  executive 
and  transfer  offices  of  the  company  in  New  York,  and  for  that  pur- 
pose to  continue  upon  salaries  the  vice-presidents  and  subordinate 
officers  and  clerks.  This  has  been  done  at  a  heavy  expense  to 
the  trust. 

On  the  6th  of  June,  on  motion  of  the  receivei*s,  a  further  order 
was  entered,  directing  that  receivers'  certificates  be  issued  amount- 
ing to  two  millions  of  dollars,  which  should  be  a  first  lien  upon  the 
entire  property  of  the  Wabash  Co.  to  enable  the  receiver  to  pay 
off  specified  classes  of  claims,  among  which  were  labor  and  supply 
claims,  accrniug  within  six  months  before  the  receivers  were  ap- 

f>ointed.     These  debts  for  labor  and  supplies  the  receivei-s  kne^ 
lad  been  contracted  while  the  Wabash  system  was  operated  by  the 
Missouri  Pacific  under  the  lease. 

On  June  30th  the  receivers  asked  the  court  for  an  order  to  en- 
able them  to  pay  rebates  on  traffic  before  they  were  appointed,  and 
such  an  order  was  entered  by  the  court  at  St.  Louis,  on  July  10th. 
It  appears  that  under  this  order  $360,000  of  rebate  claims  have 
been  paid  on  traffic  actually  handled  by  the  Missouri  Pacific,  dur- 
ing the  time  the  Wabash  lines  were  operated  under  the  lease,  and 
that  tlie  receivers  asked  for  the  order,  knowing  how  the  indebted- 
ness had  been  contracted. 

Tlie  decree  of  foreclosure  which  we  entered  at  St.  Louis  on  July 
6,  1886,  provided  that  nothing  in  it,  or  the  sale  to  occur  under  it, 
should  in  any  way  prejudice  or  affect  the  rights  of  parties  secured 
by  any  of  the  underlying  mortgages.  The  decree  also  contained 
tne  following  paragraph :  "  Nor  shall  such  conveyance,  transfer,  or 
assignment  withdraw  any  of  said  railroad  property  or  interests  to 
be  sold  under  this  decree,  as  hereinbefore  directed,  from  the  juris- 
diction of  this  or  any  of  the  other  courts  aforesaid,  but  the  same 
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shall  remain  in  the  custody  of  the  receivel^  antil  sach  time  as  the 
court  shall  on  motion  direct  said  property  in  whole,  or,  from  time 
to  time,  in  part,  to  be  released  to  said  purchaser  or  purchaser,  or 
any  of  them,  and  shall  afterward  be  subject  to  be  retaken,  and,  if 
necessary,  to  be  resold,  if  the  sum  so  chai'ged  or  to  be  charged 
against  said  property,  or  any  part  thereof,  or,  said  receivers,  as 
aforesaid,  shall  not  be  paid  within  a  reasonable  time  after  being 
required  by  order  of  this  court  or  said  other  court.  The  convey- 
ance and  transfer  of  said  property  shall  be  subject  to  the  power 
and  jurisdiction  of  the  said  courts,  and  the  purchasers  of  any  part 
of  said  property  shall  thei'eby  become  and  remain  subject  to  said 
jurisdiction,  so  far  as  necessary  to  the  enforcement  of  this  decree, 
and  such  jurisdiction  shall  continue  until  all  the  claims  and  demands 
that  have  been  or  may  be  allowed  against  said  property,  or  any  part 
thereof,  or  said  receivers,  by  order  of  said  courts,  shall  be  fully  paid 
and  discharged." 

The  master  appointed  for  that  purpose  sold  the  mortgaged  prop- 
erty, with  certam  expenses  which  need  not  be  mentioned,  to  the 
purchasing  committee,  on  the  28th  of  April,  1886,  for  $625,000. 
This  sale  was  confirmed  by  the  court  on  the  15th  day  of  June, 
1886,  and  the  order  of  confirmation  contained  the  following: 

"  And  any  deficit  or  loss  incurred  by  the  receivers  herein,  from 
the  operation  of  any  of  said  railroads,  as  also  of  the  Eel  River 
K.,  from  the  1st  day  of  June,  1886,  shall,  as  a  further  condition  of 
the  confirmation  of  the  said  sale,  be  charged  upon  the  interest  of 
said  purchasers  in  the  property  acouired  by  them  at  said  sale.  And 
it  is  further  ordered,  adjudged,  ana  decreed  that  this  decree  of  con- 
firmation of  the  sale  of  the  premises  and  property,  rights  and  fran- 
chise, as  aforesaid,  and  the  deeds  hereinbefore  ordered  to  be  made, 
shall  be  subject  to  the  terms  and  conditions  of  the  decree  of  sale 
heretofore  entered  in  this  cause,  whereby  it  is  proviijed,  in  addition 
to  the  sums  required  by  said  decree  of  sale  and  by  this  order  to  be 
paid  into  court  in  cash,  that  there  should  be  paid  such  further  sums 
as  may  be  needed,  and  as  this  court  may  direct,  in  order  to  meet 
claims  which  this  court  may  adjudge  in  this  cause  to  be  prior  in 
equity  to  the  mortgages  foreclosed  by  said  decree,  and  whereby 
the  court  directed  that  the  railroads,  property,  or  interest  sold 
thereunder  should  remain  in  the  custody  of  the  receivers  until 
such  time  as  the  court  should,  on  motion,  direct  said  property,  in 
whole,  or,  from  time  to  time,  in  part,  to  be  released  to  said  pur- 
chasere,  and  should  afterward  be  subject  to  be  retaken,  and,  if  nec- 
essary, resold,  if  the  sums  so  charged,  or  to  be  charged,  against 
said  property,  or  any  part  thereof,  or  said  receivers,  as  tlierein  pro- 
vided, should  not  be  paid  within  a  reasonable  time  after  being  re-  ' 
quired. 

On  motion  of  counsel  for  the  purchasing  committee,  the  court 
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at  St.  Louis,  on  the  2l8t  of  September,  1886,  entered  the  follow- 
ing order : 

''  Ordered :  That  from  any  sarplus  in  their  hands  arising  from 
the  operation  of  the  property  in  their  charge  over  and  above  the 
necessary  operating  expenses,  the  receivers  iierein  are  anthorized, 
as  to  them  may  seem  meet,  to  pay,  in  whole  or  in  part,  such  inter- 
est coupons  or  bonds,  secured  by  mortgages  superior  in  right  to 
the  mortgage  foreclosed  herein,  as  they  may  be  requested  to  pay 
by  the  purcliasers  at  the  sale  under  the  decree  herein,  their  succes- 
sors or  assigns.'' 

And  on  the  same  day  the  following  further  order  was  entered  on 
the  motion  of  the  same  counsel :  "  Ordered  :  That  in  case  the  pur- 
chasers at  the  sale  under  the  decree  herein,  or  their  successors  or 
assigns,  shall  become  possessed,  by  purchase  or  otherwise,  of  any 
claims  or  demands  against  the  property  in  charge  of  the  receivers 
in  this  cause,  they  shall  be  subrogated  to  the  rights  of  the  original 
holders  of  said  claims  or  demands." 

The  address  of  the  purchasing  committee,  issued  on  the  12th  of 
June,  1886,  to  the  holders  of  bonds  secured  by  the  senior  sectional 
mortgages,  appears  to  have  been  the  first  appeal  or  demand  which 
was  made  upon  them  to  scale  down  their  interest  or  waive  any  of 
their  legal  rights.  That  address  dwelt  upon  the  importance  to  the 
boudholdei-s  of  keeping  together  the  long  line  of  road  from 
Omaha  and  Kansas  City  to  Toledo,  by  way  of  St.  Louis  and  Han- 
nibal, including  all  its  main  lines  and  branches  connecting  with 
Chicago,  and  possibly  the  branch  to  Detroit.  It  was  urged  that 
the  lines  east  of  the  Mississippi  River  would  be  greatly  benefited 
by  such  a  course,  as  the  funded  debt  on  the  lines  running  from  the 
Mississippi  River  to  Kansas  City  was  compai-atively  light,  and  that 
the  latter  lines  could  be  and  were  operated  at  a  profit  after  paying^ 
interest,  and  that  by  maintaining  connection  the  volume  or  busi- 
ness done  by  the  lines  east  of  the  river  would  be  greatly  aug- 
mented. The  bondholders  were  told  that  the  total  debt,  including 
receivers'  certificates,  was  upward  pf  $4,000,000,  to  which  was  to 
be  added  the  car  trust  debt  of  $3,196,000,  all  of  which  was  result- 
ing tfpon  the  property  as  preferred  indebtedness.  One  of  the 
reasons  given  in  this  address  why  the  receivers  had  been  unable  to 
pay  interest  was  that  a  number  of  lines  in  the  system  had  been 
operated  at  a  loss,  and  that  the  earnings  had  been  taken  from  other 
lines,  including  the  main  lines  east  of  the  Mississippi  River,  to 
make  ^ood  these  losses.  The  creditors,  whose  bonds  were  secured 
by  senior  mortgages  on  the  property  east  of  the  river,  were  asked 
to  reduce  their  interest  to  5  per  cent  per  annum,  to  fund  the  in- 
terest on  their  bonds  for  eighteen  months  at  the  same  rate  of  in- 
terest, and  to  waive  their  rights  to  foreclose  certain  mortgages  un- 
til after  three  successive  years.  The  bondholders  were  warned  in 
this  address  that  if  they  did  not  accept  these  propositions,  and  at- 


448     B£SRS  v.   WABASH,  ST.  LOUIS  AND  PACIFIC  B.  CO. 

tempted  to  foreclose  their  mortgages,  litigatioD  would  be  long  and 
expensive ;  that  many  intricate  questions  would  arise  as  to  the  ap- 
portionment of  the  receivers'  debts,  the  ownership  of  the  rolling 
stock,  and  terminM  facilities,  and  that  the  payment  of  coupons 
would  be  deferred  indefinitely.  At  a  conference  between  a  com- 
mittee of  the  bondholders,  appointed  at  a  meeting  on  July  8th  in 
New  York,  and  the  pui-chasing  committee,  the  above  terms  were 
agreed  to,  with  this  modification : 

First — ^Thc  reduction  of  interest  to  5  per  cent  per  annum  upon 
their  several  classes  of  securities. 

Second — The  funding  of  eighteen  months'  interest,  three 
coupons  on  the  same,  into  bonds,  to  be  designated  ^^  coupon 
bonds,"  in  three  series,  coupons  of  the  first  mortgages  and  funded 
debt  sevens  to  be  funded  in  the  first  series,  coupons  of  second 
mortgages  and  funded  debt  sixes  into  the  second  series,  and 
coupons  of  the  consolidated  bonds  and  sevens  of  1879  in  tlie  thii-d 
series.  Interest  on  the  7  per  cent  scrip  to  be  funded  to  Feb.  1, 
1886,  and  on  the  6  per  cent  scrip  to  May  1,  1886;  these  coupon 
bonds  to  bear  interest  at  the  rate  of  5  per  cent  per  annum,  payable 
semiannually, — from  Aug/1,  1886,  for  the  first  series;  from  Nov. 
1,  1886,  for  the  second  series;  and  from  Jan.  1,  1887,  for  the  third 
series, — and  to  take  rank  in  payment  after  the  mortgages,  according 
to  the  priority  of  those  from  which  coupons  so  funded  be 
detached ;  namely,  coupons  upon  the  first  series  to  be  entitled  to 
payment  of  interest  next  after  the  payment  of  interest  on  the  first 
mortgages;  coupons  upon  bonds  of  the  second  series  next  after  the 
payment  of  interest  on  the  second  moiiigages,  and  coupon  bonds  of 
the  third  series  next  after  the  payment  of  interest  on  the  consoli- 
dated bonds  and  sevens  of  1879." 

Holders  of  over  $4,000,000  of  bonds  decline  the  terms  offered 
by  the  purchasing  committee.  They  insisted  upon  their  rights  as 
senior  creditors,  notwithstanding  the  discouraging  prospect  held 
out  to  them  by  the  purchasing  committee. 

Upon  Sept.  27th,  O.  D.  Ashley  as*  secretary  of  the  purchasing 
committee,  informed  the  bondliolaei'S  in  a  circular  address  that  it 
was  still  claimed  that  the  floating  debt  of  over  four  millions  of  dol- 
lars would  have  priority  over  all  the  mortgages,  and  that  those  who 
selfishly  stood  out  against  the  committee's  scheme  ^'  would  enter 
into  the  most  compiicateil  litigation  ever  known  in  the  railroading 
of  this  country,  with  its  exasperating  delays  and  endless  expense," 
the  prospect  of  which  would  be  pleasing  only  to  lawyers.  Mr. 
Ashley,  it  is  proper  to  say,  was  then  and  still  is  an  officer  of  the 
Wabash  Co.,  and  his  salary  as  such,  as  well  as  his  salary  as  one  of 
the  purchasing  committee,  has  been  regularly  paid  by  the  receivei*s 
out  of  the  earnings  of  the  road. 

At  a  meeting  of  the  bondholders,  held  at  New  York  on  August 
12th,  it  was  distinctly  stated  by  persons  who  were  active  in  advo- 
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eating  the  purchasing  committee's  scheme,  that  the' floating  in- 
debtedness of  more  than  foar  million  dollars  had  been  adjudged 
by  the  court  to  have  precedence  of  all  the  mortgages,  and  that  no 
interest  would  be  paid  until  that  indebtedness  was  discharged  or 
provided  for 

In  addressing  that  meeting,  Mr.  Joy,  president  of  the  Wabash 
Co.  and  one  oi  the  purchasmg  committee,  said :  "  We  have  got 
$4,000,000 ;  we  can  relieve  you  of  that  debt.  Now,  if  we  do  not 
relieve  you  of  it,  if  you  get  into  litigation  we  cannot  use  that 
$4,000,000.  Some  of  these  underlined  securities  have  got  to  pay 
it :  there  is  no  escape  from  that.  Where  will  it  come  from  ?  The 
fourth  mortgage  I  am  sure  cannot  pay  it ;  the  two  last  mortgages 
<^Tinot  afford  to  pay  it — it  is  as  much  as  they  amount  to  almost ; 
they  will  sink  down  on  you,  and  you  will  all  feel  the  weight  of  it^ 
even  to  the  first  security." 

The  decree  of  foreclosure,  fairly  interpreted,  required  the  pur- 
cha8ei*8  to  pay  all  claims  against  the  receivership.  The  purcnas- 
ing  committee  bid  off  the  property  for  the  stockholders  and  junior 
bondholders,  including  Humpnreys,  whose  interests  are  in  opposi- 
tion to  the  views  and  interests  of  the  bondholders  who  have  re- 
fused  to  accept  the  funding  scheme.  The  orders  of  September  21st 
were  obtained  by  the  purcnasing  committee,  or  by  persons  whom 
that  committee  represented.  Those  orders  so  far  changed  the  terms 
of  the  sale  and  the^rder  of  confirmation  as  to  allow  the  earnings 
in  the  hands  of  the  receivers,  which  wei'e  covered  by  the  under- 
lined mortgages,  to  be  used  in  the  payment  of  coupons  belonging 
to  bondholders  who  assented  to  the  funding  scheme;  while  the  same 
right  was  denied  the  non-assenting  bondholders;  and  permitted  the 
purchasing  committee  to  keep  alive  receivers'  certificates  amounting 
to  $4,000,000  a^inst  the  non-assenting  bondholders. 

It  was  stated  at  the  argument  of  this  motion  by  one  of  the 
counsel  for  the  purchasing  committee  that  under  these  orders  the 
receiver  would  pay  such  coupons  as  might  be  selected  for  payment 
by  the  purchasing  committee,  while  no  interest  would  be  paid  to 
non-assenting  bondholders.  The  boldness  of  this  scheme  to  aid 
the  purchasing  committee  by  denyihg  equal  rights  to  all  bondhold- 
ers secured  by  the  same  mortgage  is  equalled  only  by  its  injustice. 
The  right  is  asserted  by  the  purchasers  of  the  property,  in  a  court 
of  equity,  to  take  the  earnings  of  a  railroad  covered  by  a  mortgage 
and  pay  part  of  the  coupons  secured  by  that  mortgage  to  the  ex- 
clusion OI  coupons  secured  by  the  same  mortgage,  and  falling  due 
at  the  same  time.  Doubtless  the  counsel  who  obtained  the  orders 
of  September  21st  was  uot  as  frank  in  avowing  to  the  court  at  St. 
Louis  the  purpose  of  the  purchasers  as  he  has  been  here  in  defend- 
ing his  interpretation  of  tiiem.  It  is  not  to  be  presumed  that  that 
court  enterea  these  orders  intending  or  expecting  that  the^  would 
be  used  as  a  means  of  coercing  non-assentmg  bondholders  into  the 
26  A.  &  £.  R.  Gas.— 29 
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funding  scheme.  I  prefer  to  infer,  and  do  infer,  that  that  court 
supposed  the  purchasing  committee  was  progressing  amicably  with 
the  bondholders,  and  was  ignorant  of  the  fact  that  part  of  them 
were,  and  for  some  time  had  been,  stubbornly  resisting  the  funding 
scheme. 

It  is  said  by  one  of  the  counsel  for  the  purchasers  by  way  of 
excuse  for  their  failure  to  comply  with  the  terms  of  theu*  bid,  and 
for  obtaining  t  he  orders  of  September  21st,  that  the  purchasers 
bought  property  without  being  fully  informed  as  to  its  value,  and 
that  they  had  subsequently  learned  that  they  could  not  afford  to 
take  it  incumbered  with  the  various  senior  underlying  mortgages, 
and  pay  the  debt  contracted  by  the  receivers,  and  the  floating  debt 
existing  before  the  receivers  were  appointed.  In  answer  to  this, 
it  is  safe  to  say  that  no  one  knew  better  at  and  before  the  sale  the 
value  of  the  Wabash  property  than  the  four  indorsers,  and  others 
represented  by  the  purchasing  committee. 

It  was  also  urged,  in  defence  of  the  orders  of  September  21st, 
and  the  action  of  the  purchasers  thereunder,  that  the  provisions  of 
PURCHA8ER8*  ^hc  dccrcc  of  foreclosure,  and  the  ordere  of  conlirma- 
DON^^puBCttfaK,'  tion  whereby  the  court  retained  authority  to  retake  the 
^^  property  and  resell  it  for  failure  on  the  part  of  the 

purchasers  to  comply  with  the  terms  of  the  sale,  or  with  any  orders 
which  the  court  might  thereafter  enter,  authorized  the  purchasers 
to  abandon  their  bid,  and  that,  not  being  obliged  to  complete  their 
purchase,  they  were  at  liberty  to  prescribe  the  terms  upon  which 
they  would  consummate  it.  ^ 

No  argument  is  necessary  to  demonstrate  the  unsoundness  of 
this  proposition.  The  Chicago  Division  bondholders  claim  that 
the  Uhicago  terminals  are  covered  by  their  mortgage,  and  that  the 
holders  of  the  collateral  trust  bonds,  including  Mr.  Humphreys, 
resist  this  claim,  and  insist  that  they  are  entitled  to  a  first  lieu  on 
these  terminals,  which  raises  another  conflict  of  interest  between 
the  receivers  and  the  non-assenting  bondholders. . 

The  mines  and  property  of  the  Ellsworth  Coal  Co.  are  adja- 
cent to  the  Wabash  R.  The  original  stock  of  this  company  was 
$24,000,  which  was  increased  in  June,  1885,  to  $63,500.  Hum- 
phreys, Gould,  Dillon,  Sage,  Hopkins,  and  Charles  Ridgeley,  all 
directors  of  the  Wabash  Co.,  were  stockholder  in  the 
coal  company.  It  does  not  appear  from  the  evidence 
PAKT.^^^  ^^'  that  any  one  else  held  stock  in  this  company.  During 
the  year  1885  the  receivere  purchased  of  the  coal  com- 
pany 166,342  tons  of  coal,  paying  therefor  $190,769.91,  and  up  to 
September  1,  1886,  they  purchased  145,191  tons,  paying  therefor 
$163,724.42,  which  was  at  the  rate  of  $250,000  for  that  year. 
The  receivers  have  paid  out  of  the  earnings  $15,401.48  rebate  on 
coal  shipped  by  the  company  prior  to  their  appointment,  and  while 
the  Wabash  lines  were  operated  by  the  Missouri  Pacific  under  the 
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lease  to  the  Iron  Mountain  Co.  This  they  claim  to  have  done 
under  orders  of  the  court  at  St.  Louis.  They  have  also  paid 
rebates  of  $69,309.35  on  coal  shipped  sincie  their  appointment, 
and  up  to  September  1,  1886,  without  order  from  any  court.  The 
total  rebates  paid  by  the  receivers  to  the  coal  company  amounted  to 
$80,711.33,  which  is  more  than  the  entire  capital  stock  of  the  coal 
company.  While  it  is  true  witnesses  have  testified  that  the  re- 
ceivers paid  no  more  than  the  market  rate  for  coal  purchased  by 
them  for  fuel,  and  that  they  charged  the  coal  company  a  reasonable 
rate  upon  the  coal  which  they  carried  for  it,  there  is  also  evidence 
tending  to  show  that  the  price  paid  for  the  coal  purchased  for  use 
was  too  high,  and  that  the  freight  upon  the  coal  shipped  was  too 
low.  The  relation  which  these  two  corporations  sustained  to  each 
other  of  itself  exposed  the  owners  of  the  stock  and  the  directors 
of  the  coal  company  to  the  suspicion  of  intending  to  benefit  that 
company  at  the  expense  of  the  Wabash  Co.  It  is  not  strange  if, 
as  omcers  of  the  Wabash  Co.,  dealing  with  themselves  as  officers 
of  the  coal  compauy,  whose  entire  stock  or  the  greater  portion  of 
it,  we  may  assume  these  men  owned,  care  was  taken  that  the  Wa- 
bash Co.  should  pay  a  liberal  price  for  fuel  obtained  from  the  coal 
compauy,  and  that  the  latter  company  should  pay  a  low  rate  upon 
its  shipments  of  coal.  Men  with  9.  proper  appreciation  of  their 
rights  and  the  rights  of  others — trustworthy  men — are  not  apt  to 
be  found  in  such  inconsistent  relations.  Gould,  Humphreys,  Dil- 
lon, Sage,  Hopkins,  and  Ridgeley  are  men  of  stern  integrity,  if 
theii'  interests  in  the  coal  company  did  not  improperly  influence 
their  action  as  directors  of  the  w  abash  Co.  It  is  going  very  far, 
farther  than  this  court  is  willing  to  go,  to  enforce  a  secret  contract 
for  the  rebate  of  freight  paid  to  a  railroad  company,  and  to  the 
extent  of  his  interest  in  the  coal  company  Humphreys  allowed  a 
rebate  to  himself.  It  is  proper  to  say  that  Mr.  Tutt  testified  that 
when  he  heard  of  serious  charges  in  connection  with  the  Ellsworth 
Coal  Co.  matter,  he  instituted  an  investigation,  but  it  does  not 
appear  that  he  developed  anything  worthy  of  being  brought  to  the 
attention  of  the  court.  His  own  evidence  shows  that  he  was  ig- 
norant of  the  location  of  the  mine ;  that  he  thought  the  rate  for 
St.  Louis  was  $1  a  ton,  when,  in  fact,  it  was  mucu  less.  He  had 
never  seen  any  of  the  numerous  rebate  vouchers  in  favor  of  the 
coal  company,  and  did  not  know  that  any  such  existed.  According 
to  the  auditor's  testimony,  the  regular  tariff  freight  was  $2  a  ton 
on  coal  to  Chicago,  and  a  special  rate  was  given  to  the  coal  com- 
pany of  $1.30  per  ton,  after  which  30  cents  per  ton  was  paid 
back  to  the  coal  company  as  a  rebate.  After  the  Wabash  Co.  had 
built  a  road  into  the  coal  field  near  Chicago  it  was  abandoned,  and 
the  track  taken  up,  and  thereafter  the  oniy  coal  shift  over  the  Chi- 
cago Division  was  and  still  is  by  the  Ellsworth  Coal  Co.,  from  its 
mines  at  Mount  OUve,  240  miles  distant.     The  evidence  strongly 
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tends  to  show  that  part  of ,  the  abandoned  track  was  not  removecE 
until  after  the  receivers  were  appointed. 

The  receivers  say  that  the  debt  which  accumnlated  against  the 
Wabash  Co.  before  they  were  appointed,  and  the  large  debt  which 
-GOAL  lum  -  has  accamnlated  against  them  since  their  appointment, 
oQiwmKBKD.  ^j^g  (5aused  mainly  by  the  low  and  non-remunerative 
rates  which  were  received  for  carrying  freight.  In  the  pamplilet 
which  was  issued  on  June  1,  1886,  by  the  purchasing  committee, 
it  was  claimed  that  the  average  rate  of  nine  and  a  half  mills  per 
ton  per  mile  brought  about  the  present  financial  condition  of  the 
property ;  and  yet  it  appears  that  the  receivers  have  been  carrying 
coarto  Chicago  from  the  mines  of  this  company,  owned  in  part  by 
one  of  them,  at  a  much  lower  z'ate.  It  is  insisted  for  the  purchas- 
ing committee  and  the  receivers  that  when  the  Wabash  bill  was 
filed  at  St.  Louis,  and  the  court  there  appointed  receivers,  it  ac- 
quired primary  and  paramount  jurisdiction  over  the  Wabash 
property  and  system  throughout  its  length  and  breadth,  and  that 
all  persons,  including  the  creditor  whose  bonds  were  secured  by* 
senior  sectional  mortgages  on  property,  no  part  of  which  is  in  the 
State  of  Missouri,  must  go  to  that  court  to  enforce  their  rights  and 
liens ;  and  that  no  other  court  can  remove  the  receivers.  If,  by 
the  mere  force  of  its  own  ordere,  the  court  at  St.  Louis  had  ac- 
quired the  legal  custody  of  the  rest,  the  entire  Wabash  property, 
it  would  be  alike  the  duty  and  the  pleasure  of  this  court  to  aid 
that  court  in  the  exercise  of  its  primary  jurisdiction ;  but  this 
court  feels  obliged  to  take  a  different  view  of  its  duties  and  of  the 
law. 

Cases  niay  be  found  in  which  the  English  courts  have  appointed 
receivers  over  property  or  assets  in  their  lurisaictions 
couRta  TO  AP-  and  foreign  countries,  but  this  has  been  done  only  when 
™  or  kSShow  the  parties  interested  in  the  property  were  personally 
PROPKBTT.  ijefore  the  court  and  subject  to  its  orders.  High  on 
Receivers,  section  42,  and  authorities  cited. 

The  rule  in  this  country  is  that  receivers  appointed  by  one  inris- 
diction  are  not  entitled,  as  of  right,  to  recognition  in  other  juris- 
dictions, and  that  courts  of  equity  cannot  acquire  extraterritorial 
jurisdiction  .over  property  by  appointing  receivers.  Booth  v. 
Clark,  17  Howard,  322. 

Muller  V.  Woods,  94  United  States,  444,  which  is  relied  upon  in 
support  of  the  position  taken  by  the  counsel  for  the  purcnasers 
and  the  receivers,  was  a  suit  brought  in  the  Circuit  Court  of  the 
United  States  at  Des  Moines  against  the  corporation  to  foreclose  a 
mortgage  on  a  line  of  road  running  from  a  point  in  the  State  of 
Iowa  to  a  point  in  the  State  of  Missouri.  The  mortgage  was  fore- 
closed, and  the  entire  line,  including  the  portion  in  Missouri,  was 
sold,  no  ancillary  or  other  proceedings  having  been  taken  in  Mis- 
sourL    The  decree  required  the  trustees  in  the  mortgage  'and  the 
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railway  corporation  to  execute  conveyances  to  the  purchasers, 
which  was  aone,  and  the  title  thus  made  perfect.  The  Supreme 
Court  of  the  United  States  sustained  the  decree  and  sale.  If, 
liowever,  the  Supreme  Court  intended  to  sustain  the  sale  and  title, 
regardless  of  these  conveyances,  it  is  to  be  observed  that  the  mort- 
gage in  that  case  covered  a  continuous,  unbroken  line  of  railroad, 
extending  from  one  State  into  the  other.  There  is  a  wide  differ- 
ence between  the  facts  in  that  case  and  the  iacts  in  the  Wabash 
•case,  which  was  a  suit  by  the  corporation  for  the  mere  appointment 
of  a  receiver,  and  not  to  foreclose  a  mortgage  or  other  lien.  It 
raav  be  said  in  this  connection  that  Gould,  Humphreys,  Dillon, 
and  Sage,  the  four  indorsers,  constituted  a  majority  of  the  meeting 
of  the  executive  committees  of  the  Wabash  Co.'s,  at  New  York, 
i»nd  that  they,  and  perhaps  others  who  controlled  the  Missouri 
Pacific,  caused  the  Wabash  bill  to  be  filed,  intending,  it  would 
seem,  if  possible,  in  that  suit  to  have  the  large  indebtedness  for 
which  the  four  indorsprs  and  theMissouri'Pacific  were  liable,  made 
a  charge  upon  the  Wabash  proper  prior  to  the  mortgages,  or  to 
have  it  provided  for  in  some  other  way,  to  the  injury  of  the  hold- 
ers of  senior  securities.  Want  of  effort  on  the  part  of  the  four 
indoi*8er8  and  the  Missouri  Pacific  and  the  receivers,  cannot  be  said 
to  have  caused  whatever  failure  has  occurred  in  accomplishing 
what  was  desired. 

It  has  frequently  been  deemed  necessary  in  suits  against  insol- 
vent railway  corporations  to  foreclose  mortgages,  to  appoint  re- 
ceivers to  operate  and  protect  the  property  pending  the 
litigation ;  but  it  is  unusual  and  novel,  to  say  the  least,  cortoratioIi  to 
to  entertain  a  bill  filed  by  such  a  corporation  against  its  ceiver  m  m 
-creditors,  and  at  once,  without'notice,  place  the  property  *^^"  b"half. 
in  the  hands  of  one  or  more  of  the  directors  whose  management 
has  been  unsuccessful.  Beceivers  should  be  impartial  between 
the  parties  in  interest,  and  stockholders  and  directors  of  insolvent 
corporations  should  not  be  appointed  unless  the  case  is  exceptional 
and  urgent,  and  then  only  on  the  consent  of  parties  whose  interests 
are  to  be  intrusted  to  their  charge.  Wliile  this  court  claims  no 
authority  to  review  the  action  of  the  court  SLt  St.  Louis,  and  re- 
grets that  it  is  forced  to  meet  the  questions  presented  by  the  record. 
It  cannot  concede  to  that  court  paramount  jurisdiction  over  prop- 
erty in  Illinois.  Interest  on  the  bonds  secured  by  the  mortgages 
of  1867  and  1879  has  long  been  in  default,  and  the  right  to  fore- 
close these  mortgages  cannot  be  denied.  "No  part  of  the  prop- 
erty covered  by  them  is  within  the  jurisdiction  of  the  court  at  St. 
Louis,  and  yet  the  creditors  who  filed  tlieir  bills  in  this  court  to 
foreclose  mortgages  are  told  this  court  has  no  jurisdiction,  and  that 
they  must  apply  to  the  Missouri  court  as  the  court  whose  juris- 
diction is  paramount.  It  is  earnestly  contended  that  the  court 
fihould  not  remove  Messrs.  Humphreys  and  Tutt,  and  appoint  some 
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one  else  to  take  charge  of  the  property  in  this  jurisdiction  at  the 
instance  of  creditors  representing  a  minority  of  the  bonds  when  a 
large  majority  are  opposed  to  sncli  action. 

As  ah'eady  stated,  none  of  the- lines  covered  by  these  mortgages 
run  into  Missouri,  and  a  suit  to  foreclose  a  mortgage  is  a  local  ac- 
tion. The  maiority  should  not  be  permitted  to  force  the  funding 
scheme  upon  the  minority  ;  courts  of  equity  should  not  refuse  to 
protect  the  rights  of  minorities  upon  proper  showing,  and  such  a 
showing  has  been  made  in  these  cases. 

The  non-assenting  bondholders  on  the  facts  already  stated  are 
clearly  entitled  to  a  foreclosure  of  the  mortgages  of  1867  and 
1879  and  the  Chicago  Division  mortgage,  and  to  have  the  property 
in  this  State  taken  out  of  the  custody  of  the  present  receivere  and 
intrusted  to  some  one  who  is  capable  and  trustworthy. 

Other  reasons  might  be  given  for  removing  the  receivers  with- 
out going  outside  of  the  record.  The  suit  to  foreclose  the  Chi- 
cago Division  mortgage  will  proceed  here,  and  leave  is  given  to 
withdraw  the  bill  to  loreclose  the  mortgages  of  1867  and  1879, 
and  file  it  in  the  Southern  District  at  Springfield,  none  of  the 
property  covered  by  these  mortgages  being  within  this  district. 

It  may  be  that  that  bill  could  be  amended  here,  but  I  think  it  is 
safer  to  pursue  the  other  course. 

Removal  of  Receiversi — A  court  will  discharge  a  receiver  when  his  ap- 
pointment has  evidently  been  procured  by  collusion  to  keep  the  property 
from  the  hands  of  creditors.  Sage  v.  Memphis,  etc.,  R.  Co.,  17  Am.  & 
Eng.  R.  R.  Cas.  859 ;  but  the  concurrence  of  directors  in  an  attempt  to  se- 
cure the  appointment  of  a  receiver  does  not  amount  to  a  fraud  unless  injury 
is  intended  to  the  company  or  its  creditors.  Brassey  «.  New  York,  etc.,  rL 
Co.,  17  Am.  &  Eng.  R  R  Cas.  ^85. 


St.  Lawsenoe  and  Ottawa  R.  Co. 

V. 

Lett. 

(11  Supreme  Court,  Canada^  422.) 

Although,  on  the  death  of  a  wife  caused  by  negligence  of  a  railway  com- 
pany, the  husband  cannot  recover  damages  of  a  sentimental  character,  yet 
the  loss  of  household  services  accustomed  to  be  performed  by  the  wife,  which 
would  have  to  be  replaced  by  hired  services,  is  a  substantial  loss  for  which 
damages  may  be  recovered,  as  is  also  the  loss  to  the  children  of  the  care  and 
moral  training  oif  their  mother.     (Taschereau  and  Gwynne,  JJ.,  dissenting.) 

Appeal  from  the  Court  of  Appeal  for  Ontario  (11  Out.  App. 
R.  1 ;  8.  c,  21  Am.  &  Eng.  R.  R.  Cas.  165),  sustaining  a  verdict 
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for  the  respondent  as  administrator  of  his  wife,  on  account  of  her 
death  caused  by  negligence  of  the  appellants. 

The  accident  which  caused  the^  death  of  the  respondent's  wife 
occurred  while  she  was  driving  along  Dalhousie  street  in  the  city 
of  Ottawa,  at  about  ten  o'clock  in  the  morning  of  the  third  day  of 
September,  1881.  It  appeared  that  as  she  approached  a  railway 
crossing  on  the  said  street,  a  train  belonging  to  the  appellants', 
company  was  proceeding  along  the  track  at  right  angles  to  the  said 
street,  moving  reversely,  and  struck  the  carriage  in  which  the  re- 
spondent's wife  was  driving,  and  she  was  thrown  out  and  received 
injuries  from  which  she  died.  Her  husband,  having  obtained  let- 
ters of  administration,  brought  an  action  against  the  company,  on 
behalf  of  himself  and  the  children  of  the  deceased,  and  alleged 
in  his  statement  of  claim  that  the  train  causing  the  accident  which 
resulted  in  his  wife's  death  had  violated  the  Railway  Act  in  seve- 
ral particulars :  by  not  ringing  a  bell  or  blowing  a  whistle ;  by  not 
having  a  man  on  the  rear  of  the  car  to  warn  pereons  of  the  approach 
of  the  train  ;  and  by  proceeding  at  a  greater  rate  of  speed  than  six 
miles  an  hour. 

On  the  trial  it  was  shown  that  the  deceased  had  been  accustomed 
to  perform  various  household  services,  such  as  milking  a  cow,  etc., 
and  managed  all  the  household  affairs. 

The  jury  found  the  railway  company  guilty  of  negligence,  and 
gave  a  verdict  for  the  plaintiff  with  J5800  damages,  of  which  $1500 
was  apportioned  to  the  husband  and  the  balance  divided  among  the 
children.  This  verdict  the  Court  of  Appeal  refused  to  disturb, 
and  the  company  appealed  to  the  Supreme  Court  of  Canada. 

Christopher  Jidoinson^  Q.C.,  for  tlie  appellants. 

In  addition  to  the  authorities  and  points  relied  on  by  counsel 
which  are  stated  in  the  judgments  of  the  court  below  (11  Ont. 
App.  R.  1 ;  S.C.,  21  Am.  &  Eng.  R.  R.  Oas.  165)  and  in  the  judg- 
merits  delivered  in  this  court,  Seward  v.  Vera  Cruz,  10  App.  Cas.  70  ; 
and  Savary  et  al  v.  G.  T.  R.  of  Canada,  6  L.  C.  Jur.  49,  were  cited. 

DcUton  McCarthy^  Q.C.,  and  JT.  O^Gara^  Q.C.,  for  the  respon- 
dent, cited  Tilley  v.  Hudson  River  R.  Co.,  Sedgwick  L.  C.  796 ; 
Mclntyre  v.  N.  Y .  Central  R.  Co.,  37  N.  Y.  287 ;  Chamberlain  v: 
Boyd,  11  Q.  B.  D.  407. 

Sir  W.  J.  RrrcHiE,  C.J. — This  action  was  brought  by  a  husband, 
under  Cons.  Stats,  of  Canada,  ch.  78,  sees.  2  and  3,  on  behalf  of 
himself  and  his  children,  to  recover  damages  for  the  faom. 

death  of  his  wife  caused  by  the  negligence  of  the  defendants  and 
their  servants.  The  sections  of  the  statute  referred  to  are  as  fol- 
lows: 

2.  Wherever  the  death  of  a  person  has  been  caused  by  such 
wrongful  act,  neglect,  or  default  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and  recoyer 
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damages  in  respect  thereof,  in  such  case  the  person  who  would 
have  been  liable,  if  death  had  not  ensued,  shall  oe  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  has  been  caused  under  such  circumstances 
as  amount  in  law  to  felony.    C.  S.  C.  c.  78,  s.  1. 

3.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  hus- 
band, parent,  and  child  of  the  person  whose  death  has  been  so 
paused,  and  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  deceased,  and  in  every  such  action 
the  judge  or  jury  may  give  such  damages  as  they  thinE  propor- 
tioned to  the  injury,  resulting  from  such  death,  to  the  parties  re- 
spectively for  whom  and  for  whose  benefit  such  action  has  been 
brought ;  and  the  amount  so  recovered,  after  deducting  the  costs 
not  recovered  from  the  defendant,  shall  be  divided  amongst  the 
before-mentioned  parties,  in  such  shares  as  the  judge  or  jury  by 
their  verdict  find  and  direct.    C.  S.  C.  c.  78,  s.  2. 

The  jury  found  that  the  death  was  caused  by  the  negligence  of 
the  defendants,  and  awarded  damages  to  the  husband  and  to  the 
children  of  the  deceased  (being  under  age).  The  Queen's  Bench 
Division  (Chief  Justice  Haggarty  and  Mr.  Justice  Cameron)  set 
aside  this  verdict  and  ordered  a  nonsuit,  Mr.  Justice  Armour  dis- 
senting; the  Court  of  Appeal  reversed  the  decision  of  the  Queen's 
Bench  Division,  three  of  the  learned  judges  holding  plaintiflE  en- 
titled to  recover,  Burton,  J.,  dissenting.  All  the  judges  in  both 
counts  admitted  that  defendants  had  been  guilty  of  negligence,  but 
differed  as  to  the  meaninej  to  be  attached  to  the  word  "  injury"  used 
in  the  statute.  Chief  Justice  Haggarty  and  Mr.  Justice  Burton 
held  that  the  loss  of  the  wife  or  motlier,  no  matter  how  industrious, 
careful,  or  attentive  she  might  have  been  in  looking  after  her  hus- 
band's domestic  affairs,  and  in  promoting  the  material  and  moral 
condition  and  prospects  of  her  children,  was  still  sentimental,  and 
not  of  a  suflBcient  pecuniary  character  to  support  the  action.  The 
other  judges  held  that  what  is  meant  by  pecuniary  loss  in  all  the 
decided  cases  in  which  the  expression  had  been  used  is  the  loss  of 
some  benefit  or  advantage  which  is  capable  of  being  estimated  in 
money  as  distinguished  from  mere  sentimental  loss. 

The  evidence  as  to  damages  was  to  the  following  effect :  The 
husband  was  married  on  2l8t  October,  1849 ;  his  wife  was  in  lier 
fifty-third  year  when  she  was  killed  ;'he  was  nine  years  her  senior, 
and  she  was  in  the  very  best  of  health ;  they  had  had  nine  chil- 
dren, seven  of  whor^j  were  living,  aged  respectively  30,  22,  21,  19, 
16,  14,  and  11.  The  five  younger  children,  to  whom  the  jury 
awarded  damages,  lived  at  home,  and  were  not  providing  for  them- 
selves. The  wife  and  mother  managed  tlie  wnole  business  of  the 
house,  made  all  purchases  and  repairs,  and  did  everything  about 
the  house.  Th^  nusband  had  nothing  to  do  while  she  lived  except 
to  attend  to  thiB  business  of  his  office.   She  did  a  great  deal  of  tne 
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houBework,  though  they  always  kept  one  servant ;  she  almost  al- 
ways milked  the  cow  in  preference  to  allowing  the  servant  to  milk 
her,  who  did  not  understand  her :  and  to. the  question,  Was  she  a 
careful  mother?  the  answer  was,  Vei'y  much  so;  and  to  the  ques- 
tion, As  regards  the  education  of  her  children  ?  the  answer  was, 
Yes.  The  question  now  before  us,  then,  is,  "What  are' the  damages 
which  the  jury  are  authorized  to  give  in  proportion  to  qumtioh. 
the  injury  resulting  from  this  death  to  the  parties  respectively 
"for  whom  and  for  whose  benefit  such  action  has  been  brought," 
to  be  divided,  after  deducting  certain  costs  amongst  the  parties  in 
such  shares  as  the  iudge  or  jury  by  their  verdict  shall  direct. 

1  cannot  think  the  injury  contemplated  by  the  legislature  ought 
to  be  confined  to  a  pecuniary  interest  in  a  sense  so  limited  as  only 
to  embrace  loss  of  money  or  property,  but  that,  as  in' the  case  of  a 
husband  in  reference  to  the  loss  of  a  wife,  so,  in  the  ^ 
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case  of  children,  the  loss  of  a  mother  may  involve  many  ^o"  should  bb 
things  which  may  be  regarded  as  of  a  pecuniary  char-  to  pbcumxabt 
acter.  The  term  pecuniary  is  not  used  by  the  legisla- 
ture, and  this,  of  itself,  I  think,  affords  a  good  reason  for  saying 
that  that  term  should  not  be  introduced  in  a  narrow  confined  sense 
as  applicable  only  to  an  immediate  loss  of  money  or  property.  In 
several  of  the  United  States  of  America,  where  the  word  pecuni- 
ary is  introduced  into  a  statute,  it  is  not  construed  in  a  strict  sense, 
and  is  held  not  to  exclude  the  loss  of  maintenance  or  of  the  intel- 
lectual, moral,  aiid  physical  training  which  a  mother  only' can  give 
to  her  children.  Therefore,  a  fortiori^  the  word  should  not  be 
judicially  introduced  into  our  statute  with  a  view  to,  a  narrow  and 
strict  construction. 

The  principles,  so  far  as  they  are  enunciated,  in  the  English  cases, 
in  my  opinion,  support  the  views  I  have  jnst  expressed.  In  Pym-y. 
The  Great  J<"orthern  R.  Co.,  4  B.  &  S.  406,  Erie,  O.  J.,  in  delivering 
judgment,  says :  "  The  principle  which  governs  these  ekqush  casks 
«ase8  appears  to  us  to  be,  to  consider  whether  there  was  »»^»^''»»- 
evidence  of  a  reasonable  probability  of  pecuniary  benefit  to  the 

1)arties,  if  the  death  of  the  deceased  had  not  occurred  ;  and  ^2&  it 
ost  by  reason  of  that  death,  caused  by  the  wrongful  act,  neglect, 
or  default  of  the  defendants?  If  this  were  so,  then  there  is  a  case 
which  the  judge  must  leave  to  the  jury." 

And  PollocK,  C.B.,  in  Franklin  -y.  Southeastern  R.  Co.,  3  H. 
<&  K.  213,  says :  ^^  In  this  case  the  plaintiff,  as  administrator  of  his 
son,  sued  (under  the  statute  9  and  10  Yic.  ch.  93)  the  defendants, 
by  the  negligence  of  whose  servants  his  son's  death  was  caused ; 
and  the  question  was  if  he  was  entitled  to  maintain  the  action,  it 
being  contended  that  it  wa^  necessary  the  plaintiff  should  show  a 
damage,  and  that  he  had  shown  none. 

"  Tne  statute  does  not  in  terms  say  on  what  principle  the  action 
it  gives  is  to  be  maintainable,  nor  on  what  principle  the  damages 
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are  to  be  assessed,  and  the  only  way  to  ascertain  what  it  does  is  to 
show  wliat  it  does  not  mean.  Now,  it  is  clear  that  damage  must 
be  shown,  for  the  jary  are  to  *give  such  damages  as  they  think 
proportioned  to  the  injury.'  It  has  been  held  that  these  damages 
are  not  to  be  given  as  a  solatium  /  but  are  to  be  given  in  refer- 
ence to  a  pecuniary  loss.  That  was  so  decided  for  the  fii-st  time  in 
hanc  in  Blake  v.  The  Midland  R.  Co.,  18  Q.  B.  93.  That  case 
was  tried  before  Parke,  B.,  who  told  the  jury  that  the  Lord  Chief 
Baron  had  frequently  ruled  at  nisiprius,  and  without  objection, 
that  the  claim  for  damage  must  be  founded  on  pecuniary  loss, 
actual  or  expected,  and  that  mere  injury  to  feelini^s  could  not 
be  considered.  It  is  also  clear  that  the  damages  are  not  to  be 
given  merely  in  reference  to  the  loss  of  a  legal  right,  for  they  are 
to  be  distributed  among  relations  only,  and  not  to  all  individuals 
sustaining  such  a  loss ;  and  accordingly  the  practice  has  not  been 
to  ascertain  what  benefit  could  have  been  enforced  by  the  claimants 
had  the  deceased  lived  and  give  damages  limited  thei'eby.  If, 
then,  the  damages  are  not  to  be  calculated  on  either  of  these  prin- 
ciples, nothing  remains  except  that  they  should  be  calculated  in 
reference  to  a  reasonable  expectation  of  pecuniary  benefit,  as  of 
right  or  otherwise,  from  the  continuance  of  the  life.  Whether  the 
plaintiff  had  any  such  reasonable  expectation  of  benefit  from  the 
continuance  of  his  son's  life,  and,  if  so,  to  what  extent,  were  the 
questions  left  in  this  case  to  the  jury.  '  The  proper  question  then 
was  left,  if  there  was  any  evidence  in  support  of  the  affirmative  of 
it.  We  think  there  was.  The  plaintiflE  wj\s  old  and 'getting  infirm  ; 
the  son  was  young,  earning  good  wages,  and  apparently  well  dis- 
posed to  assist  his  father,  and,  in  fact,  he  had  so  assisted  him  to  the 
value  of  Ss.  6d.  a  week.  We  do  not  say  that  it  was  necessary  that 
actual  benefit  should  have  been  derived,  a  reasonable  expectation  is 
enough,  and  such  reasonable  expectation  mi^ht  well  exist,  thouirh 
from  the  father  not  being  in  need,  the  son  nad  never  done  any- 
thing for  him.  On  the  othei*  hand,  a  jury  certainly  ought  not  to 
make  a  guess  in  the  matter,  but  ought  to  be  satisfied  that  there  has 
been  a  loss  of  sensible  and  appreciable  pecuniary  benefit,  which 
might  have  been  reasonably  expected  from  the  continuance  of  the 
life." 

Dalton  V.  The  Southeastern  R.  Co.,  4  C.  B.  N.  S.  296 ;  and 
Franklin  v.  The  same  company,  3  H.  &  N.  211,  are  to  the  same 
effect,  and  are  commented  upon  in  the  Supreme  Court  of  Pennsyl- 
vania by  Thomson,  J.,  in  the  case  of  The  Pennsylvania  R.  Co.  v. 
Adams,  5  P.  F.  Smith,  503,  as  follows : 

"  The  rule  established  in  Dalton  v.  The  Southeastern  R.  Co.,  and 
Franklin  v.  The  same  company  is,  that  if  there  be  a  reasonable  ex- 
pectation of  pecuniary  advantage,  the  destruction  of  such  expecta- 
tion by  negligence  occasioning  the  death  of  the  party  from  whom 
it  arose  will  sustain  the  action.    This  is  the  settled  rule  in  England 
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for  the  right  of  recovery  where  the  family  relation  exists  in  fact 
but  not  in  law,  so  far  as  maintenance  or  support  is  concerned.  It 
is  high  authority;  it  is  a  precedent  we  may  safely  follow.  It 
seems  to  consort  entirely  with  the  highest  dictates  of  reason  and 
justice." 

And  there  are  many  cases  in  the  United  States  directly  in  point 
on  the  question,  among  which  the  following  may  be  ukitrd  states 
noted :  In  Tilley  v.  The  Hudson  Eiver  R.  Co.,  24  N.  c^8""=^«^-^ 
T.  474,  Denio,  J.,  says :  "  It  will  not  be  essential  to  pass  upon  the 
other  exceptions,  except  so  far  as  may  be  useful  for  the  purposes 
of  another  trial.  We  think  it  was  not  improper  to  allow  tlie  plain- 
tiff to  show  the  habitual  occupation  and  employment  of  the  de- 
ceased, for  the  purposes  for  which  it  was  offered  and  received  on 
the  trial, — narriely,  to  show  her  general  capacity  and  relation  to  her 
family.  It  is  true  that  the  testimony  on  that  point  was  made  to 
assume  proportions  beyond  what  seems  to  have  been  necessary  for 
the  purposes  mentioned ;  but,  it  being  competent,  it  was  for  the 
judge  to  determine  the  extent  to  which  the  examination  might  be 
carried. 

"  The  injury  to  the  children  of  the  deceased  by  the  death  of 
their  mother  was  a  legitimate  ground  of  damages,  and  we  do  not 
agree  with  the  defendant's  counsel  that  they  ought  to  have  been 
nominal.  The  diflSculty  upon  this  point  arises  from  the  employ- 
ment of  the  word  pecuniary  in  the  statute,  but  it  was  not  used  in 
a  sense  so  limited  as  to  confine  it  to  the  immediate  loss  of  money 
or  property ;  for  if  that  were  so,  there  is  scarcely  a  case  where  any 
amount  of  damages  could  be  recovered.  It  looks  to  prospective 
advantages  of  a  pecuniary  nature  which  have  been  cut  off  by  the 
premature  death  of  the  person  from  whom  they  would  have  pro- 
ceeded ;  and  the  word  pecuniary  was  used  in  distinction  to  those 
injuries  to  the  affections  and  sentiments  which  arise  from  the 
death  of  relatives,  and  which,  though  most  painful  and  grievous  to 
be  borne,  cannot  be  measured  or  recompensed  by  money.  It  ex- 
cludes, also,  those  losses  which  result  from  the  deprivation  of  tho 
society  and  companionship  of  relatives,  which  are  equally  incapable 
of  being  defined  by  any  recognized  measure  of  value.  But  infant 
children  sustain  a  loss  from  the  death  of  their  parents,  and  espe- 
cially of  their  mother,  of  a  different  kind.  She  owes  them  the  duty 
of  nurture  and  of  intellectual,  moral,  and  physical  training,  and  of 
anch  instruction  as  can  only  proceed  from  a  mother.  This  is,  to  say 
the  least,  as  essential  to  their  future  well-being  in  a  worldly  point 
of  view,  and  to  their  success  in  life,  as  the  instiTiction  in  letters  and 
other  branches  of  elementary  education  which  they  receive  at  the 
hands  of  other  teachers  who  are  employed  for  a  pecuniary  compen- 
sation." 

Again,  in  Tilley  v.  The  Hudson  River  R.  Co.,  Sedgwick's  Lead- 
ing Cases  on  Damages,  p.  799,  Hogeboom,  J,,  says : 
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"  The  charge  of  the  judge  was  explicit  that  the  damages  must  be 
limited  to  pecuniary  injuries;  and  he  said  that  in  estimating  tbem 
they  had  a  right  to  consider  the  loss  ( that  is,  the  pecuniary  loss) 
which  the  children  had  sustained  in  reference  to  their  mother's 
nurture  and  instruction,  and  moral,  physical,  and  intellectual  train- 
ing, r  think  this  does  not  imply  that  the  children  are  necessarily 
and  inevitably  subjected  to  sucn  a  loss,  but  leaves  it  to  the  jury  to 
determine  whether  any  such  loss  has  been  in  fact  sustained,  and  if 
80,  the  amount  of  such  loss.  This  is  the  fair  scope  and  meaning  of 
the  charge,  and  if  it  was  not  suflSciently  explicit,  should  have  been 
made  so  by  a  direct  request  for  such  purpose.  This  understood,  I 
regard  it  as  unexceptionable.  It  is  certamly  possible,  and  not  only 
60,  but  highly  probable,  that 'a  mother's  nurture,  instruction,  and  • 
training,  if  judiciously  administered,  will  operate  favorably  upon 
the  worldly  prospects  and  pecuniary  interests  of  the  child.  The 
object  of  such  training  and  education  is  not  simply  to  prepare  them 
for  another  world,  but  to  act  well  their  part  in  this,  and  to  promote 
their  temporal  welfare.  If  tliey  acquire  health,  knowledge,  a  sound 
bodily  constitution,  and  ample  intellectual  development  under  the 
judicious  training  and  discipline  of  a  competent  and  careful  mother, 
it  is  very  likely  to  tell  favorably  upon  their  pecuniary  interests. 
These  are  better,  even  in  a  pecuniary  or  mercenary  point  of  view, 
than  a  feeble  constitution,  impaired  health,  intellectual  ignorance, 
and  degradation  and  moral  turpitude.  To  sustain  the  charge,  it  is 
enough  that  these  circumstances  might  affect  their  pecuniary  pros- 
pects. It  was  left  to  the  jury  to  say  whether  in  the  given  case  they 
did  so  or  not,  and  if  so  to  what  extent,  .v .  . 

"  The  charge  is  supposed  to  have  been  particularly  objectionable 
because  it  set  before  tlie  jury  moral  trailing  and  culture  as  one  of 
the  sources  of  pecuniary  benefit,  which  the  jury  were  at  liberty  to 
consider.  ... 

"  But  I  think  it  defensible  on  the  grounds  already  advanced,  that 
moral  culture,  like  bodily  health  and  mental  development,  improve 
and  perfect  the  man  and  fit  him  for  not  only  a  more  useful  but  a 
more  prosperous  career,  for  worldly  success  as  well  as  social  consid- 
eration. It  is  not  essential  to  show  that  they  necessarily  result  in 
direct  pecuniary  advantage ;  it  is  suflBcieut  that  they  may  do  so ; 
that  they  often  do  so ;  that  it  is  possible  and  not  improbable  that 
such  may  be  the  result,  and  that,  therefore,  these  items  may  be  set 
forth  and  presented  for  the  consideration  and  deliberation  of  the 
jury,  to  be  disposed  of  as  they  shall  deem  to  be  just.  I  think  the 
exception  is  not  well  taken  if  they  may  possibly  result  in  pecuniary 
benefit  and  do  not  tend  in  a  contrary  direction.  I  concede  these 
are  quite  general  and  to  some  extent  loose  and  indefinite  elements 
to  enter  into  a  safe  and  judicious  estimate  of  actual  pecunianr  dam- 
age, but  I  am  unable  to  find  in  the  statute  a  restriction  whicn  shall . 
confine  it  within  narrower  limits." 


COMPENSATION  FOR  DEATH  OF  WIFE.  461 

In  the  Pennsylvania  R.  Co.  v.  Goodman,  62  !Penn.  332,  the  fol- 
lowing doctrine  is  laid  down  : 

*'  Damages  in  a  case  like  this,  where  the  plaintiff  is  entitled  to 
recover,  should  be  given  as  a  pecuniary  compensation,  the  jury 
measuring  the  plaintiff's  loss  by  a  just  estimate  of  the  services  ana 
companionship  of  the  wife  of  which  he  was  deprived  by  this  acci- 
dent, that  is,  of  their  .value  in  a  pecuniary  sense — nothing  is  allow- 
able for  the  suffering  of  the  deceased  nor  for  the  wounded  feelings 
of  the  plaintiff.  Of  course  the  jury  will  examine  the  testimony 
to  aid  them  in  ascertaining  the  damages,  as  well  as  every  other 
point  in  the  issue  they  are  trying.  But  if  damages  are  to  be  given 
at  all,  there  is  no  reason  why  they  should  be  nominal  merely;  they 
should  be  a  just  compensation  for  the  value  of  the  companionship 
and  services  lost  to  him  by  reason  of  this  unfortunate  collision." 

When  charging  the  jury,  the  judge  said  : 

"After  commending  this  case  to  your  most  careful  consideration^ 
I  have  only  to  add,  that  if  you  should  arrive  at  the  conclusion  that^ 
according  to  the  evidence  in  regard  to  the  facts  and  the  law  as  given 
to  you  by  the  court  applicable  to  the  facts  which  you  find  to  be 
proved,  the  plaintiff  is  entitled  to  recover,  you  will  inquire  and  as- 
sess the  amount  of  damages  to  be  awarded*  to  him  for  the  injury  he 
has  sustained.  The  law  is,  that  the  damages  for  such  an  injury  are 
to  be  a  pecuniary  compensation,  to  be  measured  by  the  valne  of  the 
loss  of  service  and  companionship  sustained  by  the  plaintiff.  There 
is  evidence  before  you  m  relation  to  the  condition  of  the  familv  of 
the  plaintiff,  his  occupation  and  business,  the  age,  health,  and  cliar- 
acter  of  his  wife  for  industry  and  careful  management.  These  are 
all  considerations  that  may  enable  you  to  form  a  correct  judgment 
as  to  th^  amount  of  damages  you  sjionld  award  the  plaintiff,  if,  ac- 
cording to  the  law  and  the  evidence,  he  ought  to  recover." 

When  delivering  the  judgment  of  the  court,  the  judge  said  : 

"  Looking  at  the  entire  charge  on  the  subject  oi  damages,  we 
think  it  clearly  confined  the  damages  to  a  pecuniary  compensation 
for  the  loss  of  Mrs.  Goodman's  service.  The  court  told  the  jury  in 
express  language  that  nothing  is  allowable  for  the  suffering  of  the 
deceased,  nor  ^r  the  wounded  feelings  of  the  plaintiff.  Tney  said, 
also,  that  the  plaintiff's  loss  was  to  be  measured  by  a  just  estimate 
of  the  services  and  companionship  of  the  wife,  tt  is  thought  that 
this  meant,  by  way  of  solace,  for  the  loss  of  companionship.  But 
all  the  judge  said  on  this  point  made  it  evident  he  did  not  mean 
compensation  by  way  of  solace,  and  could  not  have  been  so  under- 
stooa  by  the  jury.  Companionship  was  evidently  used  to  express 
the  relation  of  the  deceased  in  the  character  of  the  service  she  per- 
formed. He  merely  meant  to  say  that  the  loss  should  be  measured 
by  the  value  of  her  services  as  a  wife  or  companion.  The  form  of 
expression,  perhaps,  was  not  the  best  selection  of  words,  yet  it  cer- 
tainly meant  no  more  than  that  the  pecuniary  loss  was  to  be  meas- 
ured by  the  nature  of  the  service  characteriS&ed  as  it  was  by  the  re- 
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lation  in  which  the  parties  stood  to  each  other.  Certainly  the  ser- 
vice of  a  wife  is  pecuniarily  more  valuable  than  that  of  a  mere 
hireling.  The  frugality,  industry,  usefulness,  attention,  and  tender 
solicitude  of  a  wife  and  the  mother  of  children,  surelv  make  her 
services  greater  than  those  of  an  ordinary  servant,  and  therefore 
worth  more.  These  elements  are  not  to  be  excluded  from  the  con- 
sideration of  a  jury  in  making  a  mere  money  estimate  of  vjilue. 
Finding  no  error  we  can  reach,  the  judgment  must  be  affirmed.'' 

And  in  Mclntyre  v.  New  York  Central  E.  Co.,  37  N.  Y.  295,  in 
the  judgment  of  Fullerton,  J.,  we  find  the  following : 

"when  we  consider  the  defect  which  the  statute  was  designed  to 
remedy,  it  was  taking  too  narrow  a  view  of  the  matter  to  say  that 
the  word  pecuniary  was  used  in  so  limited  a  sense  as  to  embrace 
only  tlie  loss  of  money. 

"  Such  a  limitation  would,  in  many  cases,  render  the  statute  a  mere 
mockery,  because  it  would  afford  no  substantial  aid  in  the  very  case 
in  which  it  is  most  needed.  The  loss  of  the  society  of  a  deceased 
relative,  the  injury  to  the  affections  of  those  surviving,  cannot  be 
regarded  as  being  within  the  remedy  of  the  statute,  because  in  no 
sense  can  the  loss  be  regarded  as  pecuniary.  But  to  children  the 
loss  of  a  parent  involves  the  loss  of  many  other  things  which  this 
court  has  heretofore  regarded  as  of  a  pecuniary  character,  and  as  the 
subjects  of  consideration  by  a  jury  in  assessing  the  damages  under 
the  statute." 

I  think  the  statute  intended  that  where  there  was  a  substantial 
statutb  cow.  loss  or  injury  there  should  be  substantial  relief.  I  can- 
not think  that  in  giving  compensation  to  a  child  for  the 
loss  of  its  parent  the  legislature  intended  so  to  limit 
the  remedy  as  to  deprive  the  child  of  compensation  for  the  greatest 
injury  it  is  possible  to  conceive  a  child  can  sustain, — namely,  in  be- 
ing deprived  of  the  care,  education  and  training  of  a  mother, — un- 
less it  could  be  shown  that  the  loss  was  a  pecuniarv  loss  of  so  many 
dollars  or  so  much  property,  a  construction  whicn,  in  ninetv-nine 
cases  out  of  a  hundred,  would  simply  amount  to  saying  that  though 
there  was  an  almost  irreparable  injury,  affecting  the  present  and 
future  interests  of  the  child,  no  compensation  was  to  be  awarded ; 
in  other  words,  it  would  be,  in  effect,  to  deny  to  a  child  compensa- 
tion for  the  death  of  a  mother  by  negligence  in  almost  every  con- 
ceivable «5ase. 

I  think  the  term  injury  in  the  statute  means  substantial  injury 

as  opposed  to  mere  sentimental,  and  I  cannot  bring  my  mind  to 

the  conclusion  that  a  husband  or  infant  children  may 
T  EFHTBD.  ^^^^  .^  ^^^  j^^^  ^^  ^  ^.  j^  ^^  mother,  and  did  not  in  this 

case  by  such  a  loss,  sustain  a  substantial  injury  and  one  for  which 
it  was  the  intention  of  the  legislature  to  idemnify  the  husband  and 
children.  I  am  free  to  admit  that  the  injury  must  not  be  senti- 
mental or  the  damages  a  mere  solatium,  but  must  be  capable  of  a 
pecuniary  estimate ;  but  I  cannot  think  it  must  necessarily  be  a 
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loss  of  60  many  dollars  and  cents  capable  of  calculation.     The  in- 

i'liry  must  be  substantial ;  the  loss,  a  loss  of  a  substantial  pecuniary 
benefit,  and  the  damages  are  not  to  be  given  to  soothe  the  feelings 
of  the  husband  or  child,  but  are  to  be  given  for  the  substantial  in- 
jury. It  may  be  impossible  to  reduce  such  an  injury  to  an  exact 
pecuniary  amount.  In  estimating  the  pecuniary  value  of  such  an 
injury  courts  and  juries  will,  no  doubt,  be  governed  by  a  consider- 
ation of  the  relative  positions  of  the  parties,  such  as  the  relative 
Jositions  of  husband  and  wife,  the  ages  of  the  children,  and  the 
nties  discharged  by  the  mother,  and  in  the  consideration  of  all 
the  surrounding  circumstances  will  give  such  damages  as  will  afford 
a  reasonable  pecuniary  compensation  for  the  substantial  inj^rv 
sustained.  No  doubt  this  rule  may  be  somewhat  loose  and  indefi- 
uite,  but  the  rule  as  to  many  injuries  for  which  the  law  gives  com- 
pensation is  not  less  so. 

I  cannot,  therefore,  appreciate  the  force  of  the  argument  as  to 
the  diflSculty  of  fixing  a  pecuniary  estimate  upon  the  loss  which 
the  husband  or  child  may  sustain,  as  affording  any  rea- 
son against  awarding  him  or  them  a  just  and  reasonable  SSJo^ScukJ  ' 
compensation.  Tliere  are  abundant  cases  in  our  law  tVmjm!^^^ 
where  there  is  the  same  difficulty  in  reducing  the  in- 
jury to  a  pecuniary  standard ;  in  actions  of  slander  for  words  ac- 
tionable in  themselves  where  special  damage  is  not  required  to  be 
proved ;  libel,  breach  of  promise  of  marriage,  and  many  othere 
where  substantial  jury  is  complained  of,  but  the  amount  of  dam- 
age is  left  to  the  discretion  and  judgment  of  the  jury ;  there  are 
no  judicial  tables  by  which  the  amount  of  such  damages  can  be 
ascertained,  nor  any  judicial  scales  on  which  they  can  be  weighed, 
yet  pecuniary  damages  are  without  difficulty  awarded,  assessed  by 
the  good  sense  and  sound  judgment  of  the  jury,  upon  and  by  ref- 
erence to  all  the  facts  and  circumstances  of  each  particular  case, 
and  who  are,  as  Lord*  Campbell  expresses  it,  to  take  a  reasonable 
view  of  the  case  and  give  a  fair  compensation. 

There  may,  doubtless,  be  cases  in  which  neither  the  husband  nor 
children  would  be  entitled  to  recover,  because  there  may  be  cases 
where  the  wife  and   mother  was  incompetent,  from  ^ 

,.,.«.,       ^  1  •i_i»j.x      Casks     where 

physical  innrmity,  to  render  any  services  or  benent  to  Jjjg***  ch£ 
her  husband  or  children,  but  whom,  on  the  other  hand,  drencakrecov- 
might  be  a  burden  to  either  or  both  ;  or  there  may  be 
cases  where  the  conduct  and  example  of  the  mother  may  be  baneful, 
and,  so  far  from  being  beneficial  to  the  children,  may  be  positively 
injurious;  it  would  seem  obvious  in  such  cases  that,  there  being 
no  substantial  injury,  there  could  be  no  damage.  But,  on  the  other 
hand,  let  us  suppose  a  case  of  a  household  of  children,  too  young  to 
work,  practically  managed  and  maintained  by  the  energy,  activity, 
f ragality,  intelligence,  and  industry  of  a  wife  and  mother ;  is  the 
loss  of  such  a  wife  and  mother  no  substantial  pecuniary  injury  to 
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the  husband  and  child  ?  Or  snppose  the  father  of  this  family,  nn- 
able  to  work,  or,  if  able  to  work,  a  poor  man,  dependent  on  his 
daily  labor,  with  wages  insuflScient  to  enable  him  to  employ  a  ser- 
vant ;  who  has  a  comfortable,  happy  home  under  the  care  and  ad- 
ministration of  such  a  wife ;  the  wife  is  taken  away  ;  in  what  con- 
dition would  that  husband  and  those  motherless  childi*eu  be  left 
while  their  father  was  earning  his  scanty  wage,  the  children 
neglected,  the  family  meals  uncooked,  the  household  uncared  for? 
Or  take  the  case  of  a  mother,  a  widow,  with  no  means  but  her 
daily  labor,  who,  by  such  daily  labor,  supports  her  cWldren,  clothes, 
educates,  and  brings  them  tip  in  comparative  comfort,  who  is 
killed  by  negligence  and  her  children  are  thrown  on  the  world, 
homeless,  motherless,  and  penniless,  and  yet,  when  all  or  any  of 
them  seek  compensation  for  this  grievous  substantial  injury  in- 
flicted on  them  by  negligence,  are  they  to  be  told  that .  they  have  • 
sustained  no  appreciable  injury  capable  of  pecuniary  compensation, 
and  that  the  injury  they  have  sustained  is  purely  sentimental? 
Truly,  the  daily  suffering  of  the  bereaved  father  and  the  mother- 
less children  would  tell  a  verv  different  tale. 

I  must  confess  myself  at  a  loss  to  undei-stand  how  it  can  be  said 
that  the  care  and  management  of  a  household  -by  an  industrious, 
careful,  frugal,  and  intelligent  woman,  or  the  care  and  bringing-up 
by  a  worthy  loving  mother  of  a  family  of  children,  is  not  a  sub- 
stantial benefit  to  the  husband  and  children  ;  or  liow  it  can  be  said 
that  the  loss  of  such  a  wife  and  mother  is  not  a  substantial  injuiy, 
but  merely  sentimental,  is,  to  my  mind,  incomprehensible.  And 
if  the  injury  is  substantial,  the  only  mode  the  law  could  provide 
for  reimbursing  the  husband  and  children  is  by  a  pecuniary  com- 
pensation ;  and  so,  in  my  opinion,  in  the  eye  of  the  law,  the  injury 
IS  a  pecuniary  injury. 

But  it  is  said  that  this  may  lead  to  investi^tions  of  a  very  dis- 
agreeable and  undesirable  character.  That,  in  my  opinion,  must 
natubb  of  xm-  be  left  to  the  discretion  of  those  putting  forward  claims 
involving  such  a  result ;  but  on  a  fair  claim,  such  as  the 
present,  it  would  seem  somewhat  strange  that  the  party 
at  whose  hands  the  claimants  have  suffered  should  be  permitted  to 
say  they  should  not  be  allowed  to  recover  because  in  some  doubtful 
cases  the  investigation  may  be  made  unpleasant  or  inexpedient. 
To  allow  an  objection  such  as  this  to  prevail  or  have  any  weight 
whatever  as  a  bar  to  the  right  to  recover  would,  in  my  humble 
opinion,  simply  be  to  put  pure  sentiment  in  the  way  of  law  and 
justice. 

The  evidence  in  this  case  shows  that  the  husband  was  receiving 
benefits  and  advantages  from  the  services  of  his  wife 
capable  of  pecuniary  computation,  and  had  such  rea- 
ErDMOTHw!?"  Bonable  expectation  of  pecuniary  benefit  from  the  con- 
tinuance of  such  services  by  the  continuance  of  the 
wife's  life  as  would  entitle  him  to  damages  under  the  statute ;. 
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and,  as  to  the  children,  I  agree  with  Mr.  JuBtus  Armour  that  there 
ia  an  education  in  religion,  morals,  and  virtue  which,  owing  to  the 
peculiar  confidence  inspired  by  the  relationship  of  mother  and  child, 
can  be  imparted  to  the  children  by  the  mother  alone ;  I  think  that 
such  education  is  a  benefit  and  advantage  to  the  child  and  is  capa- 
ble of  being  estimated  in  money,  and  that  the  deprivation  of  a 
mother's  superintendence  and  care  of  the  children,  occasioned  by 
the  death  of  tlie  mother,  is  a  pecuniary  loss  to  the  children.  Al- 
though those  children,  or  some  of  them,  being  still  under  age,  may 
have  passed  from  mere  childhood,  they  were  still  in  a  position 
where  a  mother's  care  and  supervision  and  moral,  physical,  and  in-' 
tellectual  training  were,  if  possible,  more  important,  more  neces- 
sary, more  valuable  to  them,  and  more  difficult  to  be  supplied, 
than  in  the  case  of  very  young  children. 

FouBNiEB,  J. — I  entirely  concur  with  the  views  expressed  by 
the  learned  Chief  Justice,  and  I  think  the  appeal  should  be  dis- 
missed. 

HsNBY,  J. — ^This  appeal  should  be  dismissed.  I  entirely  agree 
with  the  Chief  Justice  in  this  case. 

The  action  was  commenced  under  the  statute  passed  by  the 
Legislature  of  the  Province  of  Ontario,  which  is  a  copy  of  Lord 
Campbell's  Act,  and  it  was  in  consequence  of  the  death  of  the 
plaintiff's  wife  being  caused  by,  what  was  not  contested  to  be,  the 
defendant's  negligence. 

The  question  is  whether  the  husband  of  the  deceased  wife  is  en- 
.  titled  to  bring  this  action  in  the  capacity  he  has  done,  and  whether 
the  children  are  entitled  to  relief.  I  have  looked  at  the  statute 
very  attentively,  and  it  allows  a  jury  to  award  dama^  for  injury 
caused  by  negligence  under  the  circumstances  in  evidence  in  this 
case.  The  lady  would  have  been  entitled,  had  she  survived  the 
injury  she  sustained,  to  have  brought,  with  her  husband  an  action 
for  damages.  But  it  is  said  that  Lord  Campbell's  Act  was  never 
intended  to  give  to  the  survivor  any  right  to  recover  damages  ex* 
oept  for  a  specific  pecuniary  loss — that  is,  if  she  lived,  the  husband 
would  recover  damages  for  any  loss  he  could  show  he  had  sus- 
tained ;  but  if  she  died,  he  has  no  remedy  except  for  technically  a 
pecuniary  loss. 

Looking  at  the  law  applicable  to  the  subject  at  the  time  that 
statute  was  passed,  we  are  to  find  out  what  the  latter  intended,  and 
how  far  parties  were  to  be  compensated  for  loss  sus-  vatubm 
tained.  In  the  case  before  us;this  lady  was  proved  to 
be  a  dutiful  wife  and  mother,  industrious  and  hard-working,  even 
to  the  milking  of  the  cows,  and  we  are  told  that  the  loss  of  her 
services  would  not  be  a  pecuniary,  but  a  sentimental  loss.  Here 
is  an  actual  substantial  loss  independent  of  any  sentimental  feeling. 
26  A  &  E.  R.  Gas.— 80 
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It  is  clear,  to  my  mind,  that  nothing  but  absohite  value  could  com- 
pensate for  it.  It  is  truly  said  that  in  England  no  sentimental 
damages  can  be  recovered,  and  that  there  must  be  actual  pecuniary 
loss.  The  statute  does  not  provide  for  the  recovery  of  damages 
for  mere  grief  or  loss  of  society,  etc.,  to  be  ascertained  solely,  as 
must  be  the  case,  by  the  testimony  of  the  interested  party,  for  no- 
body else  can  measure  or  appreciate  it.  To  that  extent  I  admit 
the  decisions  go  in  England.  And  in  this  case  we  have  no  right 
to  go  beyond  the  decisions  in  England  in  limiting  the  operation  of 
this  statute.  Under  all  the  circumstances,  I  think  we  are  bound  in 
this  case  to  sustain  the  verdict  of  the  jury  awarding  damages  for  a 
hona-fide  absolute  loss,  for  I  consider  it  is  a  pecuniary  loss  which 
the  respondent  and  those  for  whom  he  is  acting  have  sustained, 
which  it  takes  money  or  money's  worth  to  make  up,  and  which  can 
be  ascertained  by  evidence  as  easily  and  effectually  as  may  be  done 
in  cases  of  slander  and  many  others. 

I  am  therefore  of  opinion  that  the  judgment  of  the  court  below 
fihoold  be  affirmecL 

Tasohebeau,  J. — ^I  concur  in  the  conclusion  arrived  at  by  Mr. 
Justice  Gwynne,  whose  reasons  for  judgment  I  have  had  occasion 
to  read. 

GwYNNB,  J. — ^This  is  an  action  brought  by  William  P.  Lett  as 
administrator  of  his  deceased  wife,  who  was  killed  by  a  collision  on 
Pacts.  the  defendants'  railway,  to  recover  damages  from  the 

defendants  under  the  provisions  of  chapter  128  of  the  Ee vised 
Statutes  of  Ontario.  The  action  is  brought  for  the  benefit  of  the 
husband  himself,  and  of  seven  surviving  children- of  the  marriage, 
of  the  respective  ages  of  30,  22,  21,  19,  16, 14,  and  11  years.  At 
the  trial  it  appeared  that  the  deceased  was  possessed  of  a  small  in- 
Come  derived  from  real  estate,  of  which  her  husband  upon  her 
death  became  tenant  by  the  courtesy.  The  plaintiff  testined  that 
during  the  life  of  his  wife  she  managed  this  property,  and  received 
the  income  without  any  interference  upon  his  part,  and  that  she 
always  applied  the  income  for  the  support  of  the  family.  The 
child  aged  30,  who  was  a  married  daughter,  gave  evidence  that  her 
mother  was  in  the  habit  of  assisting  her  with  meat,  butter,  money, 
and  clothes  to  the  value,  as  she  believed,  of  about  $100  per  annum, 
but  it  is  unnecessary  to  deal  with  this  evidence  as  the  jury  allowed 
nothing  to  this  daughter;  the  child  aged  22,  a  son,  who  was  in  the 
receipt  of  a  small  income  from  an  ofSce  held  by  him,  gave  evi- 
dence that  he  by  contract  with  his  mother,  paid  her  ten  dollars  a 
month  for  his  board,  and  that  she  was  in  the  habit  of  making  him 
little  presents  from  time  to  time,  which,  however,  were  about 
balanced  by  money  given  by  him  to  his  mother  in  excess  of  the 
ten  dollars  per  mon£  agreed  upon  for  his  board;  it  is  unnecessary 
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also  to  deal  with  this  evidence,  as  the  jury  allowed  nothing  to  this 
son  either. 

The  husband  made  no  claim-as  by  way  of  compensation  for  any 
loss  alleged  to  have  occurred  in  respect  of  the  income  which  the 
wife  possessed  from  her  real  estate,  and  the  only  evidence  given  in 
support  of  the  husband's  own  claim  for  compensation  for  the  in- 
jury alleged  to  be  sustained  by  him  resulting  from  his  wife's  death 
was  in  the  following  language  of  the  plaintiff : 

"  His  wife,  he  said,  was  at  the  time  of  her  death  53  years  of  age 
and  he  62.  She  managed  the  whole  business  of  the  house,  made 
all  purchases  and  repairs,  and  did  everything  about  the  house.  He 
had  nothing  to  do  while  she  lived,  except  attend  to  the  business 
of  his  office,  from  which  he  received  an  income  of  sixteen  hundred 
dollars  per  annum.  They  always  kept  one  servant,  but  the  wife 
did  a  good  deal  of  the  household  work ;  she  mostly  always  milked 
the  cow  in  preference  to  allowing  girls  to  milk  her,  who  did  not 
nndei*stand  her.  The  child,  aged  21,  is  a  daughter  whose  educa- 
tion was  complete  at  the  time  of  the  death  of  the  mother,  and  she, 
he  said,  had  been  trained  in  domestic  affairs  by  her  mother,  since 
whose  death  she  ^  runs  the  house.' " 

When  asked  to  explain  the  pecuniary  damage  occasioned  to  him 
by  his  wife's  death,  ne  replied  that  he  would  sustain  the  loss  of  her 
management.  In  support  of  the  right  of  the  children  to  compen- 
sation for  injury  resulting  to  them  from  the  death  of  their  mother, 
the  only  evidence  given,  apart  from  that  of  the  son  and  daughter, 
to  whom  the  jury  allowed  nothing,  was  that  of  the  plaintiff,  who, 
in  reply  to  a  question,  whether  the  deceased  was  a  careful  mother, 
said  that  she  was  very  much  so.  And  upon  the  question  being 
repeated  in  the  form  whether  she  was  a  careful  mother  as  regards 
the  education  of  her  children,  he  answered  yes. 

Upon  this  evidence  the  iury  rendered  a  verdict  for  the  plaintiff 
with  $6800  damages,  distributed  as  follows : — To  the  plaintiff  him- 
self, $1500 ;  to  the  child  aged  21,  a  daughter,  $600 ;  to  the  child 
aged  19,  a  son,  $400 ;  to  the  one  aged  16,  a  son,  $800 ;  to  the  child 
aged  14,  a  daughter,  $1200 ;  and  to  the  child  aged  11,  a  son,  $1300. 
Upon  a  rule  being  obtained  in  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice  for  Ontario  to  set  aside  this  verdict  and  for 
a  new  trial  upon  the  grounds,  among  others,  that  the  verdict  was 
against  law  and  evidence  and  the  weight  of  evidence,  and  upon  the 
ground  that  no  cause  of  action  was  established,  there  being  no 

Eecuniary  loss  establislied,  or  that  there  was  no  right  to  recover  on 
ehalf  of  the  children,  as  the  death  of  Mrs.  Lett  'was  no  pecuniary 
injury  to  the  children,  even  if  it  was  established  to  be  to  her  hus- 
band, and  on  the  ground  that  the  damages  were  excessive,  the 
majority  of  that  court  being  of  opinion  that  there  was  no  evidence 

5 roper  to  be  submitted  to  a  jury  of  any  injury  resulting  from  the 
eath  of  Mrs.  Lett  within  the  meaning  of  the  128th  chapter  of  the 
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Revised  Statutes  of  Ontario,  made  the  rule  absolute  for  entering 
a  nonsuit.  Upon  appeal  to  the  Court  of  Appeal  of  Ontario,  this 
rule  was  set  aside  and  the  rule  nisi  for  the  new  trial  discharged 
with  costs,  thus  leaving  the  verdict  of  the  jury  to  stand.  It  is 
from  this  judgment  of  the  Court  of  Appeal  for  Ontario  that  the 
present  appeal  is  taken,  and  the  question  presented  to  us  by  it  is 
whether  or  not  the  evidence  given  of  the  sustaining  by  the  persons, 
or  any  of  the  persons  for  whose  benefit  the  verdict  has  been  ren- 
dered, of  injury  resulting  from  the  death  of  the  deceased  was  of 
such  a  nature  as  that  the  verdict  rendered  for  the  plaintiff  can  be 
sustained  in  whole  or  in  part,  within  the  true  meaning  of  chapter 
128  of  the  Statutes  of  Ontario. 

This  statute,  in  so  far  as  the  point  in  question  is  affected,  is 
identical  in  its  provisions  with  the  Imperial  Statute  9  and  10  Yic. 
ch.  93,  commonly  called  Lord  Canipbell's  Act.  The  rule  to  be 
collected  from  the  decisions  in  the  English  courts,  I  think,  is  that 
damages  are  not  recoverable  by  a  husband  upon  the  ground  merely 
of  his  beiuff  deprived  of  his  wife,  or  per  q%u>d  consortvum  (miisU^ 
nor  by  children,  uppn  the  around  merely  of  their  being  deprived 
of  their  mother ;  but  that  the  loss  (by  the  death)  of  all  those  bene- 
fits which,  bein^  procurable  with  money,  are  capable  of  pecuniary 
estimate,  and  which  the  parties  in  whose  behalf  the  action  is  given 
by  the  statute  had  actually  enjoyed,  and  but  for  the  death  might 
have  reasonablv  expected  to  continue  to  enjoy-;  and  the  disap- 
pointment by  the  death  of  the  reasonable  expectation  of  pecuniary 
benefit,  in  the  event  of  the  continuance  of  the  life  of  the  deceased, 
are  injuries  which  may  be  compensated  with  damages  recovered  in 
an  action  under  the  statute. 

The  circumstances  under  which  parties  may  recover  depend,  as 
cncuiisTAHOBs  ^t  appears  to  me,  much  upon  the  condition  in  life  of 
jf  the  parties  claiming  and  the  nature  of  the  benefit  or 
services,  the  loss  of  which,  resulting  from  the  death, 
constitutes  the  injury  in  respect  of  which  compensation  is  claimed. 
Evidence  which  would  be  sufficient  to  warrant  a  recovery  in  the 
case  of  parties  in  a  humble  condition  of  life  might  be  quite  in- 
sufficient and  inappropriate  in  the  case  of  parties  in  weaithv,  or 
even  in  comfortable,  circumstances ;  for  example,  the  loss  of  his 
wife  hy  a  poor  man  having  a  family  depending  for  their  support 
upon  his  manual  labor,  and  who  is  compelled  of  necessity  to  depend 
solely  upon  his  wife  for  the  management  of  his  little  household 
affairs  and  the  care  of  his  children,  may,  perhaps,  be  said  to  be  a 
proper  subject  of  compensation  in  money,  to  enable  him  to  supply, 
albeit  imperfectly  by  hired  assistance,  the  necessary  services  which 
his  wife  during  her  life  had  rendered,  while  a  claim  by  a  wealthy 
man,  or  by  a  man  in  comfortable  pecuniary  circumstances,  for  the 
loss  of  his  wife,  although  such  wife  had  during  her  life  taken  such 
control  and  management  of  her  household  affairs  and  such  care  of 
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hex  children  as  a  good  wife  and  mother,  having  reg^ard  to  her  hns- 
band^s  circumstances,  misht  naturally  be  expected  to  take,  could 
not  reasonably  be  entertamed.  So  likewise  m  the  case  of  parents 
of  good  edacation  but  of  narrow  means,  wholly  insufficient  to  pay 
for  a  good,  libei*al  education  for  their  children,  but  who,  being 
themselves  competent  to  give  such  an  education,  had  assumed  the 
duty,  the  loss  to  the  chudren  of  such  parents,  or  of  AuTHOBim 
sucfi  a  parent,  may  be  said  to  be  as  susceptible  of  pe-  "▼"wm 
cuniary  estimate  as  would  be  the  loss  of  a  parent  having  in  his 
lifetime  abundant  means  to  procure  the  education  of  his  children, 
which  means  terminated  with  his  life.  Of  this  latter  nature  was 
the  case  of  Pym  v.  The  Great  Northern  R,  2  B.  &  S.  759  and  4 
B.  Ss  S.  397,  where  the  points  decided  and  the  rationale  of  the 
decision  are  thus  stated : 

^'  As  the  benefit  of  education  and  the  enjoyment  of  the  greater 
comforts  and  conveniences  of  life  depend  on  the  possession  of  pe- 
cuniary means,  to  procure  them  the  loss  of  those  advantages  is  one 
which  is  capable  of  being  estimated  in  money;  in  other  words,  is  a 
pecuniary  loss,  and  therefore  the  loss  of  such  advantages  arising 
from  the  death  of  a  father  whose  income  ceases  with  his  life  is  an 
injury  in  respect  of  which  an  action  can  be  maintained  on  the 
statute.  Afortioriy  the  loss  of  a  pecuniary  provision  which  fails  to 
be  made,  owing  to  the  premature  death  of  a  person  by  whom  such 

i)rovision  would  have  been  made  had  he  lived,  is  clearly  a  pecuniary 
OSS  for  which  compensation  may  be  claimed." 

The  English  cases  beyond  doubt  establish  that  if  there  be  a 
reasonable  expectation  of  pecuniary  advantage,  the  extinction  of 
such  expectation  by  negligence  occasioning  the  death  of  the  party 
from  whom  the  expectation  arose  will  sustain  the  action.  Some  of 
the  American  courts,  it  must  be  admitted,  have  gone  far  beyond 
the  decisions  in  the  English  courts.  In  Pennsylvania  Koad  Co.  v, 
Goodman,  62  Penn.  Kep.  829,  the  Supreme  Court  of  the  State  of 
Pennsylvania  held  that  a  husband  was  entitled  to  recover  by  way 
of  compensation  for  the  loss  of  his  wife,  damages  measured  bv  the 
value  of  her  services  as  a  wife  or  companion,  if  this  be  sound  law, 
there  cannot  well  be  conceived  any  case  of  an  action  by  a  husband 
for  the  loss  of  his  wife  not  resulting  in  a  verdict  for  the  plaintiff 
upon  the  bare  evidence  of  the  death  having  been  caused  by  the  act 
or  default  of  the  defendant,  such  a  decision  seems  to  amount  to  one 
that  the  action  lies — -per  quod  consortium  amisit — I  cannot  con- 
cur in  this  view.  The  cases,  on  the  contrary,  in  which  s^  husband 
can  obtain  damages  for  the  loss  of  the  services  rendered  by  a  wife 
are,  in  my  judgment,  very  exceptional,  and  each  case  must  be 
governed  by  its  own  peculiar  circumstances;  the  condition  in  life 
of  the  husband  and  the  evidence  of  the  nature  of  the  particular 
service,  the  loss  of  which  is  made  the  subject  of  the  claim.  In 
Tilley  v.  H.  R.  E.  Co.,  29  N.  Y.  252,  a  majority  of  the  Court  of 
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Appeals  in  the  State  of  New  York  held,  that  those  losses  whicli 
result  from  the  deprivation  of  the  society  and  companionship  of 
relatives,  as  being  incapable  of  being  defined  by  any  recognized 
measure  of  value  are  excluded,  and  are  not  therefore  the  subject 
of  compensation  in  damages  under  their  statute,  which  is  similar  in 
substance  to  ours,  but  that  in  an  action  brought  to  recover  damages 
on  behalf  of  children  for  injury  occasioned  to  them  by  the  death 
of  a  mother,  the  jury  in  estimating  damages  had  a  right  to  con- 
sider tlie  nurture,  instruction,  and  the  physical,  moral,  and  intel- 
lectual training  which  they  might  have  received  from  their  mother 
had  she  continued  to  live,  and  that  they  were  not  restricted  by  the 
arrival  of  the  children  at  their  majority.  From  a  reference  to  the 
report  this  does  not  appear  to  me  to  be  laid  down  as  an  abstract 
proposition  of  law  applicable  in  every  case,  but  as  having  reference 
to  the  particular  evidence  given  in  that  case  as  to  what  the 
mother  had  been  in  the  habit  of  doing  in  her  lifetime.  The 
learned  judge  who  read  the  judgment  of  the  majority  of  the  court 
there  says : 

"  If  they  (the  jury)  are  satisfied  from  the  history  of  the  family 
or  the  intrinsic  probabilities  that  damages  were  sustained  by  the 
loss  of  bodily  care  or  intellectual  culture  or  moral  training  which 
the  mother  had  before  supplied,  they  are  at  liberty  to  allow  for 

And  again  he  says : 

"  That  which  had  been  already  given  and  of  which  the  children 
had  already  reaped  the  benefit,  could  not  be  increased  by  the  con- 
tinued life  of  the  parent,  nor  curtailed  by  her  sudden  death — the 
result  had  been  already  realized,  but  her  sudden  and  wrongful  re- 
moval was  the  withdrawal,  the  permanent  and  perpetual  with- 
drawal, of  a  moral  and  intellectual  fund  from  which  the  children 
were  constantly  deriving  pecuniary  aliment  and  support,  and  it  is 
the  withdrawal  which  formed  the  basis  of  the  whole  allowance  of 
any  damage  arising  from  this  source." 

Having  regard  to  the  evidence  in  that  case  in  so  far  as  it  appeara 
in  the  report,  I  am  not  prepared  upon  a  similar  case  arising  under 
our  statute  to  adopt  the  judgment  of  the  majority  of 
the  court  as  above  announced.  Pecuniary  compensa- 
tion proportionate  to  an  injury  done  to  a  person  by  such 
person  being  deprived  of  anything  should  be  the  value 
expressed  in  money  of  the  thing  of  which  they  have  been  deprived. 
What  in  the  supposed  case  a  child  is  deprived  of  by  the  loss  of  his 
or  her  mother  is  the  possibility  of  receiving  from  the  mother  that 
care  in  sickness,  in  case  the  child  should  be  afflicted  with  sickness, 
that  a  mother  naturally  would  give,  and  only  a  mother  can  give, 
and  of  that  motherly  advice  and  moral  instruction  which  it  might 
naturally  be  expected  that,  and  it  is  therefore  probable  that,  a 
mother  would  take  the  opportunity  of  giving  to  her  child.     There 
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is  no  standard,  as  it  appears  to  me,  by  which  a  pecuniary  valne 
could  be  set  upon  the  probability  of  the  necessity  for  such  mater- 
nal care  in  sicKness  arising  or  upon  such  maternal  care  in  case  the 
opportunity  for  its  display  should  arise,  nor  upon  such  material 
aavice  and  moral  instruction  in  case  they  should  be  given,  nor  does 
the  loss  of  such  maternal  care  and  advice  constitute,  m  my  opinion, 
such  a  disappointment  of  a  reasonable  expectation  of  pecuniary  ad- 
vantage as  is  cognizable  under  the  statute.  These  benefits  which 
spring  from  parental  love  and  affection  are  neither  procured  nor 
procurable  with  money,  and  are  therefore  insusceptible  of  having 
a  pecuniary  value  attached  to  them,  and  their  loss,  therefore,  can- 
not be  estimated  in  money.  To  throw  a  case  Mito  a  jury  box,  with 
a  charge  that  the  action  lies  on  proof  of  death  by  negligence  of  the 
defendants,  and  that  it  rests  with  the  jury  to  measure  the  value  of 
the  loss  to  a  child  of  the  possibility  of  benefit  of  whioh  it  is  de- 
prived by  death  of  its  mother,  without  any  standard  existing  by 
which  the  estimate  can  be  made,  could  not  fail  to  result  in  a  ver- 
dict for  the  plaintiff  in  every  case  with  damages  against  defend- 
ants, by  way  merely  of  punishing  them  for  their  having  caused  the 
death,  a  result  which  cannot  have  been  within  the  contemplation 
of  the  statute,  which  only  authorizes  damages  to  be  given  propor- 
tionate to  the  injury  resulting  from  the  death  to  the  parties  on 
whose  behalf  the  action  is  brought.  In  the  case  before  us  the  only 
evidence  in  support  of  the  verdict,  in  so  far  as  it  is  in  favor  of  the 
children,  is  that  the  deceased  was  a  careful  mother  as  regards  the 
education  of  her  children  ;  but  this  carefulness  is  quite  consistent 
with  her  not  having  herself  taken  any  part  in  imparting  their  edu- 
cation to  them.  The  plaintiff  admitted  that  the  education  of  the 
daughter  who  was  21  years  oi  age  was  completed  at  the  time  of 
the  death  of  the  deceased,  at  which  time  also  the  younger  children 
appear  to  have  been  going  to  school  for  their  education  ;  but  it  was 
contended  that  whether  tlie  education  of  any  of  them  had  or  not 
been  completed,  or  whether  any  of  them  had  arrived  at  full  age, 
was  of  no  importance,  for  that  this  right  to  recover  damages  rested 
wholly  upon  their  having  been  deprived  by  their  mother's  death 
of  the  possibility  of  their  receiving  that  maternal  care  in  case  of 
sickness,  and  that  good  advice  and  moral  instruction,  which  it  was 
naturally  and  reasonably  to  be  expected  that  a  good  and  virtuous 
mother  would,  if  she  lived,  have  given  to  her  children.  In  my 
judgment,  there  is  no  standard  by  which  a  pecuniary  estimate  can 
be  made  of  the  injury  resulting  to  the  children  from  their  being 
deprived  of  the  possibility  of  their  receiving  such  maternal  care 
and  advice,  and  tuat  therefore  such  an  injury  is  not  cognizable  un- 
der our  statute.  If  the  loss  of  maternal  advice  be  a  ground  for 
compensation  that  worild  open  inquiries  as  to  the  nature,  the  qual- 
ity, and  value  of  the  advice,  of  which  having  been  given  tiiere 
sliould  be  some  evidence.     This,  in  my  opinion,  nevei:  could  have 
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been  contemplated  by  the  statute,  and  no  defendant  could  venture 
to  inquire  into  such  particulars  without  exposing  himself  to  heavy 
damages  for  his  temerity. 

At  the  trial  there  was,  I  think,  some  evidence  given  having  re- 
lation to  an  injury  resulting  to  the  married  daughter  which  could 

not  have  been  withheld  from  the  jury,  for  upon  her  be- 
to^^'maSSId  half  it  was  said  that  she  was  in  the  habit  of  receiving 
SoSoFMonSS  annually  pecuniary  assistance  from  her  mother,  which 

may  have  come  out  of  the  income  which  her  mother 
derived  from  her  real  estate;  but  as  this  estate  has  devolved  upon 
the  father  for  his  life,  and  as  the  daughter  is,  perhaps,  as  likely  to 
receive  from  him  the  same  benefit  she  was  accustomed  to  receive 
from  her  mother,  she  seems,  and  with  reason  I  doubt  not,  to  be 
content  with  the  verdict  of  the  jury,  which  allows  her  nothing. 
She  has  made  no  complaint  against  that  verdict,  and  is  no  party  to 
the  question  before  us,  whidi,  in  so  far  as  the  children  are  con- 
cerned, is  whether  the  verdict  in  favor  of  those  of  them  in  whose 
favor  it  has  been  rendered  can  be  sustained,  and  I  am  of  opinion  it 
cannot,  and  that  there  was  no  evidence  given  which  warrants  a  ver- 
dict in  their  favor.  In  support  of  the  verdict,  in  so  far  as  the 
amount  awarded  to  the  husband  of  the  deceased  is  concerned,  the 
only  evidence  offered  was  that  of  the  husband  himself,  who  at- 
SAMK-iioBUB.  tributes  the  injury  resulting  to  him  to  the  loss  of  the 
■^"^  management  of  his  affairs  oy  his  wife,  and  the  state- 

ment that  she  "  mostly  always  milked  the  cow  in  preference  to  al- 
lowing girls  to  milk  her  who  did  not  underatand  her."  In  what 
the  pecuniary  injury  to  the  husband  consists  in  respect  of  this  milk- 
ing of  the  cow  does  not  appear.  It  is  not  suggested  that  the  de- 
ceased milked  the  cow  for  tne  purpose  of  relieving,  or  that  she  did 
thereby  in  fact  relieve,  her  husband  from  any  expense  whatever. 
It  is*not  pretended  that  the  plaintiff  derived  any  pecuniary  benefit 
from  the  circumstance  of  the  cow  having  been  milked  by  the  de- 
ceased, which  he  has  lost  by  her  death,  nor  that  since  her  death  he 
has  been  put  to  any  greater  expense  in  the  matter  than  he  was  put 
to  during  her  life.  He  cannot,  therefore,  recover  any  sum  by  way 
of  compensation  in  damages  in  respect  of  this  particular  item. 
There  remains  to  be  considered  only  the  ground  upon  which  the 
plaintiff  in  his  evidence  rested  his  claim  for  compensation  for  the 
injnryresulting  to  himself  personally,  namely,  the  loss  of  her  man- 
agement of  his  household  affairs.  W  hether  in  an  action  of  this  de- 
scription there  be  anything  peculiar  in  the  condition  in  life  of  the 
parties,  or  whether  there  be  anything  exceptional  in  the  nature  of 
the  services  rendered  by  a  wife  to  her  husband,  in  respect  of  the 
loss  of  which  by  her  death  damages  are  claimed  on  beualf  of  the 
husband,  are,  no  doubt,  questions  for  the  jury ;  but  if  there  be  not 
anything  in  the  evidence  disclosing  anything  peculiar  or  exception- 
al in  those  particulars,  thei*e  can  be  nothing  to  submit  to  the  jury 
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unless  the  mere  proof  that  the  defendants  dansed  the  death  of  the 
wife  be  sufficient  to  entitle  the  husband  to  compensation  in  dam- 
ages for  injury  resulting  to  him  from  her  death ;  for  the  control  and 
management  of  her  husband's  household  afiairs  by  a  wife  is  an  in- 
cident to  her  character  as  wife,  and  is  part  of  the  duty  which,  as  a 
wife,  she  assumes,  and  is,  in  fact,  the  management  oi  her  own  af- 
fairs as  much  as  of  his — their  joint  affairs.  And  every  husband 
when  he  loses  his  wife  by  death  loses  the  benefit  of  having  his 
household  affairs  managed  by  his  wife :  such  management  is  an  in- 
cident to  the  consortium;  and  if  the  loss  of  the  consortitMnhe  not 
fiufiicient  to  entitle  him  to  compensation,  the  loss  of  that  which  is 
an  incident  to  the  consortitmi  cannot.  There  is  nothing  in  the  ev- 
idence in  the  present  case  which  distinguishes  it  from  the  case  of 
damages  sought  to  be  recovered  merely  upon  the  ground  of  the  loss 
of  consortiv/m,;  and  as  that  is  not  sufficient  to  entitle  the  plaintiff  to 
damages,  the  verdict  rendered  in  his  favor  cannot,  I  think,  be  sus- 
tained. It  is  not  suggested  that  any  evidence  has  been  withheld 
which  might  have  been  given,  or  that  there  is  any  further  evidence 
which  could  be  given  upon  another  trial ;  nor,  if  there  beany  such 
evidence,  has  any  explanation  been  offered  for  its  not  having  been 
given.  The  only  question  appears  to  be  whether  or  not  the  rule  to 
enter  a  nonsuit,  which  was  granted  by  the  Queen's  Bench  Division 
of  the  Supreme  Court  of  Justice  for  Ontario,  should  be  jnain- 
tained,  the  rule  nisi  havinor  onlv  asked  for  a  new  trial.  The  On- 
tario  courts  have  ever  since  the  passing  of  37  Vic.  ch.  7,  s.  38, 
now  sec.  283  of  ch.  50  of  the  Bevised  Statutes  of  Ontario,  exer- 
cised the  jurisdiction  upon  the  argument  of  a  rule  nisi  for  a  new 
trial,  of  .granting  a  rule  to  enter  a  nonsuit  when  the  court  was  of 
opinion  that  the  evidence  given  did  not  warrant  any  verdict  in  fa- 
vor of  the  plaintiff ;  the  section  under  consideration  provides  that 

^'  Every  verdict  shall  be  considered  by  the  court,  in  all  motions 
affecting  the  same,  as  if  leave  had  been  reserved  at  the  trial  to 
move  in  any  manner  respecting  the  verdict,  and  in  like  manner  as 
if  the  assent  of  parties  had  been  expressly  given  for  that  purpose." 

This  seems  to  be  the  exercise  of  a  wholesome  jurisdiction  when 
there  is  no  evidence  given  sufficient  to  sustain  a  verdict  for  the 
plaintiff  for  any  amount,  and  as  for  the  reason^  already  given,  I 
am  of  opinion  that  the  verdict  for  the  plaintiff  cannot  be  sus- 
tained, the  appeal  should  be  allowed,  and  the  rule  to  enter  a  non- 
suit reinstated. 

Appeal  dismissed  with  costs.  Application  to  the  Judicial 
Committee  of  the  Privy  Council  for  special  leave  to  appeal  in  this 
case  was  refused. 

Bee  this  case  in  court  below,  reported  in  81  Am.  ^  Bng.  R.  R.  Cas.  166. 


474  GEORGIA  B.  V.  PITTMAK. 


Oeobgia  Eailboad 
Pittman. 

(73  Ghorgia  BeparU,  825.) 

1.  Whether  a  person's  capacity  to  earn  money  and  labor  successfully  would 
be  diminished  from  old  age,  and  how  much  such  dimunition  would  be,  de- 
pends considerably  upon  the  character  of  the  labor  and  the  expectation  of 
life  of  the  person,  ana  this  question  was  fairly  submitted  by  the  court  to  the 
jury. 

(a)  The  act  of  1878,  allowing  the  wife  to  recover  the  full  value  of  her 
husband's  life  in  case  of  his  homicide,  is  not  unconstitutional  or  invalid; 
and  in  construing  it,  the  judge  gave  the  full  measure  of  its  rights  to  the  de- 
fendant below  in  having  the  husband's  support,  while  living,  deducted  from 
the  recovery. 

(b)  The  first  and  third  requests  are  covered  by  the  general  charge. 

2.  The  criticisms  upon  the  general  charge  made  in  the  ninth,  tenth, 
eleventh,  and  thirteenth  grounds  of  the  motion  for  new  trial  are  not  well 
founded.  The  distinction  is  clearly  drawn  between  that  negligence  on  the 
part  of  a  person  killed  by  a  railroad  train  which  would  defeat  all  recovery 
by  his  widow,  and  that  which  would  only  defeat  it  in  part. 

(a)  There  was  no  error  in  charging  the  jury  that  '*  if  you  find  it  your  duty 
to  find  for  the  plaintiff,  you  will  look  to  the  evidence  and  determine  from 
that  how  much  you  will  find.  You  will,  in  arriving  at  a  conclusion,  look  to 
the  evidence  as  to  the  age  gf  plaintiff's  husband,  the  probable  length  of  his 
life,  the  amount  that  he  earns  or  would  probably  earn  during  his  life,  and 
the  state  of  his  health." 

(&)  Nor  was  there  any  error,  after  telling  the  jury  that  a  book  had  been 
introduced  to  aid  in  calculations  which  they  would  make,  in  charging  them 
"you  can  use  the  rules  in  that  book,  or  can  take  any  other  rules  or  informa- 
tion that  you  possess  that  refer  to  making  calculations."  In  making  a  calcu- 
lation, the  jury  may  apply  their  knowledge  or  information  of  arithmetic, 
without  its  being  formally  introduced  in  evidence. 

(e)  In  regard  to  the  diligence  of  the  respective  parties,  the  court  charged 
fairly  to  both. 

3.  Although  the  court  charged  that  if  the  officers  of  the  railroad  and  the 
deceased  were  both  at  fault,  the  jury  **  would  be  authorized  to  make  such 
reasonable  deduction ;"  yet  where,  in  the  same  connection,  he  charged  the 
rule  of  contributory- negligence  in  the  language  of  the  statute,  that  **  the 
damages  shall  be  diminished  by  the  jury,"  there  was  no  error  which  requires 
a  new  trial. 

4.  Although  the  charge  on  the  subject  of  the  measure  of  damages  was  not 
as  clear  as  it  might  have  been,  and  dwelt  somewhat  upon  the  subject  of  an- 
nuities, yet  there  was  no  error  which  injured  the  defendant,  and  the  court 
subsequently  gave  clearly  the  correct  rule  as  to  the  measure  of  damages. 

(a)  The  act  of  1878  (Code,  §  2972)  clearly  gives  to  the  widow  the  right  to 
recover  the  full  value  of  the  life  of  her  husband  for  whose  homicide  she 
s;ues ;  and  the  jury  are  to  determine  the  present  value  of  that  life. 

5.  There  was  sufficient  evidence  to  support  the  verdict;  nor  was  a  verdict 
of  $5500  in  favor  of  a  widow  who  sued  for  the  homicide  of  her  husband 
excessive,  where  it  appeared  that  the  husband  had  an  expectancy  of  over 
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twenty  years  of  life  and  an  annual  income  of  about  $1000,   deductions 
having  been  made  on  account  of  contributory  negligence,  the  effect  of  ad- 
vancing age,  and  the  support  of  the  husband  himseu,  under  the  charge  of 
the  court. 
Hall,  J.,  concurred  speciidly* 

Before  Judge  Doesey,  City  Couii;  of  Atlanta,  December  Term, 
1883. 

Mrs,  Nancy  E.  Pittman  brought  case  against  the  Georgia  R.  to 
recover  for  the  homicide  of  her  husband.  On  the  trial,  the  evi- 
dence on  behalf  of  the  plaintiff  was,  in  brief,  as  follows :  Pittman, 
the  deceased,  was  employed  by  the  Western  &  Atlantic  R.  and  his 
business  was  to  look  after  freight  delivered  to  the  Georgia  R.  and 
to  take  down  a  memorandum  of  the  numbers  and  seals  of  the  cars. 
He  was  generally  a  sober,  industrious  man,  earning  a  salary  of 
$60  per  month,  and  was  frequently  engaged  in  trading,  so  that  his 
income  was  about  $1200  per  annum.  He  was  economical,  and 
his  own  support  did  not  cost  more  than  $200  or  $250  a  year.  He 
was  forty.four  years  old  at  the  date  of  his  death.  The  numbera 
were  somewhat  high  on  the  sides  of  the  cars,  and  the  ground  was 
slightly  depressed  between  the  tracks,  there  being  sevei-al  tracks 
running  about  that  point.  It  was  common  to  step  back  on  another 
track,  if  vacant,  get  the  numbers  of  the  cars,  and  then  go  up  and 
examine  the  seals.  While  doing  this,  deceased  was  run  over  by 
defendant's  train,  and  died  from  the  effects.  The  tracks  at  that 
point  were  about  four  or  five  feet  apart.  One  witness  testified 
that  he  never  knew  the  deceased  to  be  drunk,  and  only  one  time  in 
twenty-five  years  to  have  the  appearance  of  drinking.  Two  others 
swore  that  lie  did  not  show  signs  of  being  under  the  influence  of 
liquor  shortly  before  and  at  the  time  of  the  injury ;  and  one  stated 
that  after  the  injury  the  doctor  who  was  summoned  furnished  some 
whiskey,  and  recommended  that  he  drink  it,  but  he  refused  it. 
Other  trains  were  moving  about  in  the  railroad  yard  that  day  and 
every  day,  but  not  just  at  that  time  and  place.  One  engine  was 
not  far  away.  The  engineer  testified  that  there  were  cars  between 
him  and  the  place  of  the  injury,  and  that  he  did  not  remember 
hearing  the  engine-bell  ring,  but  heard  hallooinir  after  the  injury, 
and  saw  the  crowd  running  down  the  track.  Tables  of  life  ex- 
pectancy were  introduced. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows :  The 
engine  which  caused  the  injury  was  engaged  in  shifting  cars.  It 
went  up  one  track  and  came  backing  down  another  at  a  speed  of 
about  two  and  a  half  or  three  miles  an  hour.  When  it  had  gone 
about  fifteen  or  twenty  feet,  the  fireman  looked  over  the  tender 
and  saw  Pittman  making  entries  in  his  book  and  standing  on  the 
track  with  his  back  partly  turned  towards  the  engine,  at  a  distance 
of  about  two  and  a  half  car-lengths  (a  car-length  being  about  thirty  * 
to  thirty-three  feet).     The  fireman  shouted,  "  Look  out !"  two  or 
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three  times,  and  seeing  that  it  did  not  seem  to  draw  Fittman's 
attention,  stepped  back  and  pulled  the  bell-rope,  ringing  the  belL 
He  then  went  to  the  other  side  of  the  engine  to  see  if  Pittman  had 
left  the  track,  and,  not  seeing  him,  returned  to  his  position  and 
found  that  he  had  been  hurt.  The  engineer  did  not  slacken  the 
speed  of  the  engine  when  the  fireman  hallooed  and  rang  the  bell, 
but  any  one  would  have  had  time  to  leave  the  track  after  the  bell 
rang,  if  he  had  paid  attention  to  it.  There  were  steam-brakes  on 
the  engine,  by  which  it  could  have  been  stopped  in  five  or  six  feet 
at  the  speed  at  which  it  was  running.  Tnere  was  a  conductor 
whose  duty  it  was  to  make  up  the  train.  He  was  not  with  the 
engine  at  the  time  of  the  injury,  but  gave  instructions  to  the  train- 
hand,  as  was  very  often  done.  One  witness  for  the  defendant 
testified  that  he  was  engaged  on  behalf  of  the  G-eorgia  B.  in  the 
same  position  as  Pittman  occupied  with  the  Western  &  Atlantic 
R.  ana  was  at  work  along  with  irim  just  before  the  accident ;  that 
Pittman  was  so  drunk  that  he  could  not  walk  along  a  broad  plank 
without  staggering, from  side  to  side;  that  he  urged  Pittman  to 
come  out  from  between  the  tracks,  told  him  that  the  engine  was 
standing  very  near,  and  that  they  were  pulling  backwards  and 
forwards  all  the  time,  and  that  the  witness  thought  he  had  better 
step  out  on  the  other  side  until  the  engine  got  out,  and  then  come 
back  and  get  the  seals  on  that  side ;  that  Pittman  continued  to 
take  down  the  numbers  of  the  cars  ;  that  the  witness  was  afraid 
the  engine  was  going  to  ^'  pull  down,"  told  Pittman  that  he  had 
better  get  out,  and  took  hold  of  his  arm  to  urge  him  out ;  that 
Pittman  pulled  away,  saying,  "  I  can  take  care  of  myself ;"  that 
the  witness  said,  "  I  am  goin^  out,  and  you  can  go  if  you  like," 
and  walked  around  the  car,  tninking  Pittman  was  behind  him; 
th^t  he  heard  the  bell  ring,  looked  and  did  not  see  Pittman,  heard 
Gorfie  one  hallooing,  and  found  that  Pittman  was  hurt. 

The  jury  fonnd  for  the  plaintiflE  $6500.  The  defendant  moved 
for  a  new  trial  on  seventeen  grounds,  the  substance  of  which 
are  stated  in  the  decision,  in  the  divisions  where  they  are  discussed. 
The  motion  was  overruled,  and  defendant  excepted. 

tlos.  B,  Cumini/ag^  HUlyer  <k  Bro.^  for  plaintiff  in  error. 

Hopkina  ds  Glenn  for  defendant. 

Jaokson,  0.  J. — This  action  was  brought  by  Mrs.  Pittman, 
defendant  in  error,  against  the  Georgia  R.  Co.,  for  the  death  of 
her  husband  caused  by  the  running  of  a  switch  engine  and  cars  iq 
paotb.  the  yard  of  the  company.     Pittman  was  an  employee 

of  the  Western  &  Atlantic  R.  Uo.,  and  it  was  his  duty  as  such 
employee  to  be  in  the  yard  of  the  Georgia  Co.  to  take  the  numbers 
of  cars  of  the  company  he  served,  and  report  them  at  the  office  of 
the  State  or  Western  &  Atlantic  road.  Tne  jury  returned  a  verdict 
of  fifty-five  hundred  dollars,  and  on  tlie  refusal  to  .grant  a  new  trial  ^ 


or 
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by  the  court,  the  Georgia  Co.  excepted,  and  assies  for  error  that 
refusal  on  the  grounds  taken  in  the  ftiotion  for  the  new  trial. 

There  are  many  grounds  alleged  in  the  motion,  but  they  may  be 
considered  under  three  heads — refusal  to  charge  written  requests, 
erroneous  charges,  and  illegality  and  excessiveuess  of  the  verdict. 

1.  The  first  request  is,  m  effect,  that  the  wife  cannot  recover 
the  full  value  of  her  husband's  life,  but  there  must  be  a  deduction 
for  what  the  husband,  if  alive,  would  have  spent  on  hbasubb 
himself,  and  also  a  deduction  on  account  of  his  capacity 
to  labor  as  age  advanced ;  the  second  is,  that  the  act  of 
1878,  so  far  as  it  undertakes  to  give  her  more  than  the  support,  or 
its  equivalent,  which  she  would  have  derived  from  him  alive,  is 
unconstitutional ;  and  the  third  is,  that,  in  case  the  jury  found  ap- 
plicable the  doctrine  of  apportionment  of  damages,  then  damages 
would  be  diminished  in  proportion  to  the  amount  of  default  attri- 
butable to  the  husband. 

The  first  and  third  requests  appear  to  us  to  be  substantially  cov- 
ered in  the  general  charge.  It  is  complaiqed  that  the  first  is 
modified  too  much,  because  it  is  alleged  that  the  judge  left  it  to 
the  jury  whether  a  person's  capacity  to  earn  money  and  labor  suc- 
cessiuUy  would  be  diminished  with  old  age.  We  are  of  the 
opinion  that  it  does  depend  a  good  deal  upon  the  character  of 
labor  and  the  expectation  of  life,  whether  that  capacity  would  be 
diminished,  and  now  much.  So  far  as  the  plaintiff's  Dusiness  of 
taking  the  numbers  of  cars,  making  a  memorandum  of  them  in  a 
book  and  reporting  it,  is  concerned,  he  would  last  longer  probably 
than  one  in  more  active  and  harder  physical  labor  would  retain  the 
capacity  to  work ;  and  his  trading:  capacity,  which  seems  from  the 
evidence  to  have  increased  his  salary  from  the  company  he  served, 
would  also  endure  longer  than  the  capacity  for  hard  labor.  It  is 
very  questionable,  to  say  the  most  for  tne  plaintiff  in  error,  whether 
a  better  mode  of  settling  such  questions  could  be  desired  than  by 
referring  them  to  the  jury,  under  the  facts  of  each  case,  in  respect 
to  the  calling  and  sort  of  labor  the  deceased  followed.  On  this 
subject,  the  court  said  in  the  general  charge :  ^'  I  further  charge 
you,  gentlemen,  that,  in  making  this  calculation  as  to  the  amount 
plaintiff  would  be  entitled  to  recover,  .  .  .  that  you  would  have 
the  right,  and  it  would  be  proper  for  you  to  consider  whether  or 
not  the  capacity  of  the  plaintiff's  husband  to  labor  and  earn  money 
would  have,  by  reason  of  advancing  years,  decreased,  and  if  you 
l)elieve  under  the  evidence  that  it  would  have  decreased  in  the 
same  proportion  as  you  believe  his  capacity  to  labor  and  earn 
money  would  have  diminshed,  in  the  same  proportion  would  it  be 
proper  and  right  that  your  verdict  and  finding  would  be  dimin- 
ished ;"  and  in  another  place,  the  judge  rei>eated  the  instruction  in 
these  words :  ^^  If  you  believe  from  me  evidence  that  the  capacity 
of  plaintiff's  husband  would  have  decreased  by  reason  of  advancing 
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years,  then  it  would  be  your  duty  to  diminish  the  amount  that  you 
may  find  for  the  plaintiff."  It  strikes  us  that  the  charge  puts  the 
point  fairly  before  the  jury  under  the  facts  of  the  case. 

The  third  request  is  fully  given  in  the  general  charge. 

The  second,  relating  to  the  unconstitutionality  of  the  act  of 
1878,  allowing  the  wife  to  recover  the  full  value  of  her  husband^s 
life,  should  not  have  been  given.  We  see  nothing  unconstitutional 
or  invalid  in  the  act  And  in  construing  it,  the  judge  gave  the 
full  measure  of  its  rights  to  the  plaintiff  in  error  in  having  the  hus- 
band's support,  while  living,  deducted  from  the  recoveiy. 

2.  The  various  charges  excepted  to  in  the  9th,  10th,  11th,  and 
13th  grounds  are  not  set  out  in  those  grounds,  but  the  errors  as- 
signed are  criticisms  upon,  and  deductions  from,  the  general 
charge,  wherein  it  deals  with  particular  subject-matters.  On  com- 
paring them  with  the  general  charge,  we  do  not  see  that  they 
coHTRiBUTOBT  ftmouut  to  much.  The  distinction  is  clearly  drawn  be- 
nauGBMCB.  tween  that  negligence  which,  on  the  part  of  plaintiff's 
husband,  would  defeat  aU  recovery,  and  that  which  would  only 
defeat  it  in  part.  In  the  one  case,  his  negligence  must  have  caused 
the  disaster  itself  alone ;  in  the  other,  it  did  not  alone  cause  it,  but 
the  company's  default,  and  his  negligence,  together  did  the  work. 
In  the  first  case,  the  judge  instructed  the  jury  that  there  could  be 
DO  recovery ;  in  the  second,  that  there  might  be,  but  that  it  was 
the  duty  of  the  jury  to  diminish  damages  in  proportion  to  the 
negligence  of  the  husband.  Substantially,  these  views  are  clearlv 
given  to  the  jury,  thus  disposing  of  the  criticism  in  the  9tn 
ground. 

In  reference  to  the  criticism  in  the  10th  ground,  it  is  well  to  let 

the  charge  speak  for  itself.     The  complaint  is  that  the  judge  per- 

AppucABiuTT    mitted  the  jury  to  gu outside  of  the  evidence  in  respect 

now  °SS"w?I  to  duration  of  life,  capacity  to  labor,  etc.  The  court 
DK«oK.  gi^j^j^  a  jf  j^j^  gjj J  j|.  y^Qp  ^j^f^j  ^  fln^j  f Qj,  |;]jg  plaintiff, 

you  will  look  to  the  evidence  and  determme  from  that  how  much 
you  will  find.  You  will,  in  arriving  at  a  conclusion,  look  to  the 
evidence  as  to  the  age  of  plaintiff's  nusband,  the  probable  length 
of  his  life,  the  amount  that  he  earns  or  would  probably  earn  during 
his  life,  and  the  state  of  his  health."  We  are  unable  to  see  a  par- 
ticle of  justification  for  the  criticism  in  this  portion  of  the  charge, 
and  the  plaintiff  in  error  leaves  us  to  hunt  up  the  particular  part 
criticised.  This  cannot  be  the  part  referred  to.  Perhaps  it  is  an- 
other part,  where  the  judge  telts  the  jury  that  a  book  has  been 
introduced  to  aid  in  calculations  which  they  would  make,  wherein 
he  told  them  that  they  need  not  confipe  themselves  to  that  book, 
but  said,  ^'  You  can  use  the  rules  in  that  bopk,  or  can  take  any 
other  rules  or  information  that  you  may  possess,  that  refers  to 
milking  calculations,"  etc.  Surely  the  jury,  in  making  a  calculsr 
tion,  may  apply  their  knowledge  or  information  of  arithmetic 
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without  its  being  formally  introduced  in  evidence.  Nor  can  we 
find  in  a  careful  reading  of  the  charge  any  just  ground  for  the 
10th  ground. 

In  regard  to  the  diligence  of  the  respective  parties,  the  court,  it 
strikes  us,  was  fair  to  both  parties,,and  there  is  nothing  in  the  11th 
criticism.  As  before  remarked,  we  think  that  the  charge  does 
distin&^uish  between  negligence  which  caused,  and  that  which 
contributed  only,  to  the  injury,  and  there  is  nothing  in  the  13th 
ground. 

3.  The  error  alleged  in  the  12th  ground  struck  us  with  some 
force  during  the  argument,  but  on  examination  of  the  whole 
charge,  it  disappears.  The  point  made  is  that  the  court  ^c^m_ 
instructed  the  jury  that  if  tne  officers  of  the  company  Sd^ctmS?" 
were  at  fault  and  the  husband  at  fault,  they  '^  would  be  authorized 
to  make  such  reasonable  deduction,  if  you  believe  both  parties  were 
at  fault,  as  you  may  see  proper,  from  the  amount  of  damages  that 
yon  may  find  in  the  case."  The  point  is  that  the  statute  oeclares. 
Code,  §  3034,  ^^If  the  complainant  and  the  agents  of  the  company 
are  both  at  fault,  the  former  may  recover,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to  the  amount  of  default 
attributable  to  him ;"  and  that  therefore  the  court  merely  author- 
ized the  jury  to  do  what  the  statute  made  imperative  upon  them. 

But  the  full  charge  does  tell  the  jury  wnat  the  law  is,  a  few 
paragraphs  before  this  excepted  to.  It  declares  to  them,  ^^If 
the  complainant — and  in  this  case  the  wife  stands  in  the  stead 
of  the  nusband,  so  far  as  recovery  is  concerned — if  the  de- 
ceased in  this  case  and  the  agents  of  the  company  are  both  at  fault, 
the  plaintiff  may  recover,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  fault  attributable  to  de* 
ceased.  Now,  gentlemen,  apply  this  law  to  the  evidence  in  the 
case.  If  you  believe  from  tne  evidence  that  the  injury  to  deceased 
was  done  by  his  own  consent,  or  caused  by  his  own  negligence, 
then  the  plaintiff  cannot  recover.  Nor  could  the  plaintiff  recover 
if  the  deceased  could  have  avoided  the  consequences  to  himself  by 
the  exercise  of  ordinary  care.  But,  gentlemen  of  the  jury,  if  you 
believe,"  etc.,  concluding  with  the  clause  excepted  to.  So  that  the 
court  laid  down  the  law  to  the  jury  just  as  it  is  in  the  statute,  and 
told  them  to  apply  it  to  the  facts,  and  then  concludes  in  the  lan- 
gna^  usual  among  circuit  judges,  for  fear  of  expressing  or  inti- 
matmgan  opinion  on  facts  to  the  jury,  "  You  would  be  authorized." 
etc.  Having  given  them  the  law,  its  imperative  requirement,  as 
their  authority,  tlie  judge  then  adds,  "  Tou  are  authorized,"  etc., 
meaning,  of  course,  "  "Sou  are  authorized  by  this  law  just  given 
you."  We  cannot -see  how  it  hurt  plaintiff  in  'error  by  any  mis- 
conception which  the  jury  could  have  had  of  this  entire  portion  of 
the  cnapge,  taken  altogether. 

4.  The  fourteenth  and  fifteenth  grounds  attack  the  charge  in 
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respect  to  the  meaanre  of  damagee,  because  nncertain,  and  espe- 
csBTAXHTT  o»  ^^^^^7  becEUse  the  court  dwelt  on  annnitieB,  and  did  not 
CHABOB  AB  TO  Call  attcntiOu  to  the  true  mode  of  calculating  the  sura 
DAMAOKa-AM-  the  widow  should  have  in  cash  as  her  recovery.  It 
must  be  conceded  that  the  char^  is  not  so  clear  on  this 
subject  as  is  desirable ;  and  the  criticism  of  the  very  able  counsel 
for  the  plaintiff  in  error  is  founded  on  more  truth  and  strength 
than  elsewhere  in  the  numerous  exceptions  taken.  The  charge  on 
the  subject  is  as  follows:  "Now,  gentlemen  of  thQ  jury,  as  has 
been  before  stated,  if  you  shall  find  for  the  plaintiff,  it  would  not 
be  proper  to  find  the  amount  that  you  may  believe  from  the  evi- 
dence that  he  earned  each  year,  and  then  add  those  amounts 
together,  and  find  a  verdict  for  that  sum,  but  it  would  .be  your 
duty  to  find  the  value  of  the  annuity.  That  is  to  say,  what  sum 
paid  to  him  now  in  cash  would  represent  the  yearly  payments  if 
the  deceased  had  lived.  You  will  percJfeive  that  any  recoveiy  that 
may  be  had  would  be  paid  now,  and  that  you  arrive  at  what  snm 
you  should  pay  him  by  first  determining  the  length  of  time  he 
would  live;  and  this  snm,  as  it  would  have  been  paid  to  his  wife, 
as  she  would  have  been  entitled  to  it  yearly,  it  would  be  improper 
to  give  her  the  amount  that  you  may  find  that  he  earned  yearly 
added  together.  A  book  has  been  introduced  in  evidence  to  aid 
you  in  making  a  calculation,  in  order  to  find'ont  the  present  value 
of  the  annuity.  Ton  can  use  the  rules  in  that  book,  or  you  can 
take  any  other  rules  or  information  that  you  may  possess,  that  re- 
fers to  making  calculations  under  the  rules  of  law  that  I  have  given 
you,  and  from  all  the  information,  the  best  information  you  can 
command,  find  the  present  value  of  the  annuity.  As  an  illustra- 
tion, and  as  an  illustration  only,  if  you  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover,  suppose,  for  example,  that 
she  is  entitled  to  recover  on  the  basis  of  five  hundred  dollars,  or 
one  hundred  dollars,  say  one  hundred  dollars ;  and  yet  if  you  find 
that  the  one  hundred  dollars  would  not  be  due,  as  an  illustration, 
for  five,  eight,  or  nine  years,  you  should  find  an  amount,  its  pres- 
ent value  to  date,  as  put  at  interest  would  make  the  one  hundred 
dollars  at  the  end  of  five,  eight,  or  nine,  or  any  other  number  of 
years  you  mav  believe  from  the  evidence  the  husband  of  plaintiff 
would  probably  have  lived." 

It  will  thus  be  seen  that  the  charge  on  this  subject  is  not  very 
clear,  but  the  vieW  of  the  court,  as  expressed,  did  not  hurt  the 
plaintiff  in  error.  The  confusion  arises  principally  from  the  use  of 
the  word  annuity,  rather  than  the  sum  whicn  would  produce  it. 
It  is  that  sum  for  which  the  suit  is  blrought,  that  the  plaintiff  be- 
low is  entitled  to  recover.  This  sum  is  the  value  of  the  life  of 
deceased,  which,  by  the  plain  words  of  the  act  of  1878,  Code, 
§  2972,  she  is  entitled  to  recover.  Nor  is  it  a  mere  life  estate  in 
that  sum,  but  the  fee,  so  to  speak,  the  entire  interest  in  it  for  her 
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and  her  heirs,  and  not  a  sum  whose  principal  is  to  be  exhausted  at 
her  death  by  encroachments  upon  it  in  the  annual  usufruct  of  its 
interest.  The  statute  means  the  entire  value.of  that  life,  in  plain 
and  unmistakable  words,  and  it  was  meant  to  remedy  the  rule 
formerly  prescribed  by  this  court  that  the  family  could  only  re- 
cover the  value  of  the  life  to  it ;  that  is,  the  annual  support  they 
would  get  out  of  his  labor.  And  on  the  suggestion  of  the  confusion 
in  the  charge  by  Mr.  Glenn  on  this  point  at  its  close,  the  judge 
laid  down  the  rule  of  the  statute,  and  the  rule  recognized  by  this 
court  in  the  Savannah,  Florida  &  Western  K.  v.  Stewart,  71  G-a. 
427,  to  wit :  *'  You  will  find  the  present  value  of  the  life  of  the 
plaintiffs  deceased  husband,  whatever  you  may  believe  from  the 
evidence  that  is."  So  that  if  the  charge  was  confused  before,  it 
was  confused  to  the  detriment  of  the  defendant  in  error,  and  was 
set  right  in  the  last  sentence  of  the  charge. 

This  disposes  of  the  fourteenth,  fifteenth,  and  sixteenth  grounds, 
leaving  only  the  grounds  that  the  verdict  is  contrary  to  the  charge, 
the  law,  and  the  evidence,  and  is  excessive. 

5.  It  is  supported  by  sufficient  evidence  to  uphold  it,  endorsed 
as  it  is  by  the  presiding  judge.  The  conductor  was  absent  and  un- 
accounted for.  The  engineer  failed  to  stop  the  train  eyidsncr 
when  the  fireman  cried  out, "  Look  out !"  and  jerked  the 
bell.  The  brakeman  did  not  tell  him  a  man  was  on  the  track,  a 
car-length  or  two  before*  the  car  which  was  backing  upon  him,  and 
thus  he  was  negligent  of  human  life.  The  agent  and  servant  of 
the  plaintiff  in  error  left  the  man,  who  was  killed  soon  after,  drunk, 
as  he  thought  and  swore,  without  warning  the  engineer  that  lie 
was  in  danger,  though  he  did  warn  the  deceased.  If  drunk,  he 
should  have  been  the  more  diligent  in  letting  the  engineer  know 
of  his  being  in  danger ;  if  sober,  he  should  have  told  that  he  was 
there,  and  in  danger.  More  especially  was  this  his  duty,  as  he  was 
helping  the  deceased  in  business  in  which  both  were  engaged,  de- 
ceased being  the  servant  and  age^nt  of  another,  and  he  the  servant 
and  agent  of  the  plaintiff  in  error. 

Therefore,  the  presumption  of  negligence  which  the  law  attaches 
to  the  plaintiff  in  error,  so  far  from  being  rebutted,  was  strength- 
ened by  the  evidence. 

That  there  was  contributory  negligence  on  the  part  of  deceased 
appears.  Tet  he  was  on  duty,  and  in  the  line  of  his  employ- 
ment by  the  State  road,  and  on  the  track  where  the  evidence  snows 
he  should  have  been,  and  there  is  nothing  going  to  cortributobt 
show  that  he  saw  or  knew  of  the  approach  of  the  train.  "»vo«»<»- 
The  strongest  circumstance  against  him  is  the  effort  that  the  ser- 
vant and  agent  of  the  plaintiff  in  error  at  work  with  him  made,  ac- 
cording to  his  testimony,  to  get  him  away,  and  the  warning  he 
gave  that  the  train  would  come  back  on  that  track :  but  it  was.for 
the  jury  to  criticise  and  scrutinize  his  testimony,  and  give  it  the 
96  A.  &  E.  R.  Cas.— 81 
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credit  they  thought  it  entitled  to,  and  his  testimony  about  the 
drunkenness  of  the  deceased  really  is  subject  to  doubt,  and  contra- 
dicted by  other  witnesses,  and  casts  a  shadow  on  all  he  said  on  the 
stand. 

The  conclusion  reached  is  that  the  evidence,  and  therefore  the 
law,  supports  a  verdict  for  the  defendant  in  error. 

Nor  is  the  verdict  excessive.  The  value  of  a  husband's  life  to 
his  widow,  with  an  expectancy  of  over  twenty  years'  longer  life, 
Verdict  18  kot  ^^^d  au  annual  income  from  his  work  of  various  sorts, 
KxcKssivE.  approaching  a  thousand  dollars,  deducting  from  it  such 
contributory  negligence  as  the  jury  had  the  right  to  estimate  and 
deduct,  as  well  as  the  support  of  himself,  and  taking  into  considera- 
tion the  effect  of  advancing  age,  which  the  court  instructed  the 
jury  they  should  also  deduct,  is  not  excessive  at  fifty-five  hundred 
dollars ;  at  least,  not  so  much  so  as  would  authorize  this  court  to 
overrule  the  iury  and  court  below  in  their  estimate  of  it.  Judg- 
ment affirmea. 


Central  Railroad  et  al. 

V. 

SwiNT,  Administrator. 
(73  Georgia  Beparts^  651.) 

The  homicide  of  a  person  in  another  State  on  a  line  of  railroad  purchased, 
owned,  and  operated  by  a  railroad  company  in  this  State  is  actionable  in  this 
State,  if  the  action  be  brojagbt  by  a  person  entitled  to  recover. 

For  a  homicide  done  by  a  railroad  company  of  this  State  upon  a  line  owned 
and  controlled  by  it  in  Alabama,  the  administrator  of  the  deceased  in  Ala- 
bama, for  the  use  of  the  widow  and  children,  could  bring  suit  in  this  State 
by  complying  with  the  statutory  requirements  thereof,  and  thus  having  his 
appointment  qttoctd  hoc  ratified  in  Georgia;  but  not  otherwise.  And  if  an  ad- 
ministrator of  the  decedent  be  appointed  in  Georgia,  he  may  bring  the  suit 
for  like  use^ 

Before  Judge  Adams,  Chatham  Superior  Court,  March  Term, 
1884. 

Reported  in  the  decision. 

A,  R,  Lawton,  J,  B.  Cummingy  Chisholm  cfe  Erwi/n,  for  plain- 
tiffs in  error. 

Lester  <&  Havend,  P.  H,  Brewster^  for  defendant. 

Jaokson,  C.  J. — ^This  declaration  is  filed  by  the  administrator  of 
Lambert,  an  employee  of  tlie  Central  K.  &  Banking  Co.  of  Geor- 
gia, and  the  Georgia  K.  &  Banking  Co.,  the  said  Lambert  having 
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been  killed  by  the  trains  of  these  companies,  projected  into  Ala- 
bama,  in  that  State,  and  being  a  citizen  of  the  State  of  facts. 

Gteorgia,  and  leaving  a  wife  and  two  children  in  this  State.  Let- 
tei-8  were  taken  out  in  this  State,  and  by  virtue  of  them  the  suit  is 
brought  against  the  aforesaid  railroad  companies  of  Georgia,  the 
purchasers  and  owners  of  the  Alabama  connections,  where  the  kill 
iiig  occurred.  It  is  brought  by  the  Georgia  administrator  against 
these  companies  for  the  use  of  the  wife  and  two  minor  children. 

To  this  declaration  a  demurrer  was  filed,  "  that  the  laws  of  Geor- 
gia do  not  give  to  the  said  plaintiff,  nor  to  those  for  whose  use  he 
sues,  any  right  of  action  against  these  defendants  for  any  injury 
occurring  to  plaintiff's  intestate  within  the  State  of  Alabama,"'and 
*'  that  the  laws  of  Georgia  do  not  give  any  right  of  action  for  the 
death  of  any  person  occurring  by  reason  of  the  negligence,  omis- 
sion, unskilfulness,  or  default  of  any  person  or  corporation,  his  or 
its  officers,  agents,  or  servants,  committed  within  the  State  of  Ala- 
bama." 

This  demurrer  was  oveiTuled,  and  error  is  assigned  upon  the 
judgment  overruling  it. 

1.  We  think  that  the  principles  ruled  in  the  case  of  the  South 
Carolina  K.  Co.  v.  Nix,  Administrator,  68  Ga.  572,  control  the 
point  made  in  the  case  at  bar. 

There  a  South  Carolina  administrator  brought  suit  in  Georgia 
for  the  homicide  of  his  intestate  m  South  Carolina. 
Therefore  the  tort  in  South  Carolina  was  in  that  case  kilijmo  w  a 
ruled  to  be  a  proper  subject-matter  for  one  clothed  '°"*°""*^"- 
with  authority  to  sue  in  this  State,  to  recover  upon  in  this  State. 
The  South  Carolina  R.  Co.  was  a  Carolina  corporation,  but  located 
in  Georgia  by  projecting  its  track  over  the  Savannah  river,  and  liable 
to  suit  here,  by  the  terms  on  which  it  entered  Georgia  as  a  Georgia 
corporation.  Any  suit,  therefore,  which  could  be  brought  against  a 
Georgia  corporation  could  be  brought  against  it,  but  none,  we  ap- 
preliend,  which  could  not  be  brought  against  our  own  Georgia 
railway  corporations  could  be  brought  against  it.  Then,  if  it  could 
be  sued  in  Georgia  for  a  tort  committed  in  South  Carolina,  it  would 
follow  that  a  Georgia  railway  corporation,  with  lines  purchased  and 
owned  in  South  Carolina  (by  leave  of  that  State  of  course),  could 
could  also  be  sued  in  Georgia  for  a  tort  committed  on  those  lines 
of  railway  it  owned  in  South  Carolina.  And  if  committed  in 
South  Carolina,  the  tort  or  homicide  was  proper  subject-matter  for 
a  suit  in  Georgia ;  so  if  committed  in  Alabama  on  lines  owned 
there  by  the  Georgia  corporation  and  worked  by  it,  that  tort  or 
homicide  would  be  subject-matter  for  recovery  in  the  courts  of 
Georgia  from  the  corporation  which  did  the  damage  there. 

Hence,  the  conclusion  irresistibly  follows  that  the  homicide  of  a 
person  in  another  State,  on  a  line  of  road  purchased,  owned,  and 
worked  by  a  railroad  company  in  this  State,  is  actionable  in  this 
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State,  if  the  action  be  brought  by  tlie  person  entitled  to  recover, 
by  virtue  of  the  decision  in  68  Ga.  572. 

%  Was  the  Georgia  administrator  entitled  to  bring  the  suif?  In 
the  case  above  cited,  it  was  held  that  the  Sonth  Carolina  administra- 
8jlm»-by  ^^  could  recover  for  the  homicide  not  because  he  was 
Kiox  ADimiis.  the  South  Carolina  representative  of  the  intestate,  but 
because,  by  virtue  of  the  Georgia  statute  enabling  him 
.  to  sue  in  this  State  on  filing  his  letters  under  Georgia  statutes,  by 
virtue  of  his  having  done  this,  he  became  a  Georgia  representative 
of  i\\^  deaedi^eA  quoad  Jioc  f  and  thus,  as  a  representative  or  ad 
ministrator  whom  Georgia  empowered,  alone  he  was  enabled  to  sue 
here  in  her  courts.  It  follows  that,  had  the  administrator  suing  in 
the  case  at  bar  been  an  Alabama  administrator,  who  had  been  rec' 
ognized  and  empowered  to  sue  here,  by  compliance  with  the  same 
statute  of  Georgia  which  empowered  the  South  Carolina  adminis- 
trator to  sue  in  the  case  of  The  South  Carolina  K.  Co.  v,  Nix,  Ad- 
ministrator, 68  Ga.  572,  then  the  Alabama  administrator  could 
have  sued  and  recovered  in  the  action  at  bar.  This  brings  the 
question  to  the  one  narrow  point,  if  an  Alabama  appointee  could 
not  sue  here  for  this  tort  unless  his  appointment  quoad  hoc  was 
ratified  in  Georgia  by  his  compliance  with  her  law,  and  if  the  ap- 
pointment and  authority  Georgia  gives  alone  give  him  the  right  of  ac- 
tion, then  cannot  Georgia  enable  him  to  sue  by  an  original  appoint- 
ment of  her  own  ?  Must  she  send  her  own  people  to  Alabama  to 
Erocure  letters  there,  which  could  be  of  no  value  here,  unless  she  rati- 
ed  them  ?  or  is  it  her  law  and  her  policy  to  do  directly  what  oth- 
erwise she  can  only  accomplish  indirectly ;  and  not  even  indirectly, 
except  at  the  volition  of  another  State,  and  upon  terms  she  would 
prescribe  and  sureties  she  might  exact  from  a  stranger? 

The  conclusion  reached  is,  that  the  case  of  the  South  Carolina 
R.  Co.  V.  Nix,  Administrator,  logically  settles  principles  which  nee- 
essarily  rule,  that  the  administiltor  appointed  in  and  by  Geor^a 
is  entitled  to  this  action.  And  thus  the  subject-matter  and  tlie 
parties,  to  wit,  a  Georgia  administrator  and  Georgia  corporations, 
being  within  her  jurisdiction,  her  courts  can  administer  relief. 

Besides  all  this,  the  real  plaintiffs  here,  as  in  Alabama,  are  suing. 
The  widow  and  children  are  the  usees  of  the  fund.  It  is  to,  them 
the  recovery  goes.  The  administrator  is  the  mere  conduit  pipe 
that  conveys  the  substitute  for  the  flow  of  a  father's  blood  to  their 
nurture.  If  there  should  be  a  recovery,  a  Georgia  court  will  see 
that  a  Georgia  administrator  properly  distributes  the  fund  ;  if  there 
ought  to  be  none,  her  courts  will  protect  her  own  corporations. 
See  also  43  Ga.  461 ;  49  Id.  106,  and  103  U.  S.  11,  cited  by  Judge 
Adams. 

Judgment  affirmed. 
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Knight 

V. 

West  Jebset  R.  Co. 

(108  Pa.  St.  260.) 

Ad  action  may  be  maintained  in  this  State  against  a  foreign  corporation 
(process  having  been  served  here)  to  recover  damages  in  an  action  ex  delicto, 
for  negligence  causing  death  in  another  State,  where  a  statute  of  such  State 
is  similar  to  the  Pennsylvania  statute  authorizing  such*  an  action.  While  the 
foreign  statute  has  no  extraterritorial  force,  rights  under  it,  not  contrary  to 
the  policy  of  this  State,  will,  by  comity,  be  enforced  by  remedies  according 
to  the  procedure  of  this  State. 

Before  Mercub,  C.  J.,  Gordon,  Paxon,  TRUNKEr,  Sterrett, 
and  Green,  J  J.     Clare,  J.,  absent. 

Error  to  the  Court  of  Common  Pleas,  No.  3,  of  Philadelphia 
County. 

This  was  an  action  of  trespass  on  the  case  by  Sarah  Knight, 
Archibald  Knight,  and  Susan  iCnight,  by  their  next  friend  and 
father,  James  Knight,  and  James  Knight  against  the  West  Jersey 
Eailroad  Co.,  to  recover  damages  for  the  death  of  Jane  Knight, 
wife  of  James  Knight  and  motlier  of  Sarah,  Archibald,  and  Susan 
Knight. 

On  the  trial,  before  Terkes,  J.,  the  counsel  for  plaintiff,  in  his 
opening  to  the  jury,  stated  that  the  alleged  negligence  of  the  defend- 
ant, causing  the  death  of  the  said  Skne  Knight,  had  occurred  in 
Camden,  New  Jersey ;  whereupon  the  judge  intimated  that  he 
was  of  the  opinion  that  the  court  had  not  jurisdiction  of  the  cause 
of  action,  by  reason  of  the  fact  that  the  accident  causing^the  death 
of  plaintifPs  intestate  had  occurred  in  another  State.  Thereupon 
no  evidence  was  submitted,  but  the  counsel  for  plaintiffs  and  de- 
fendant filed  the  following  agreement :  . 

^'  It  is  admitted  that  accident  causing  the  death  of  Jane  Knight, 
whose  representatives  sue  here,  occurred  in  Camden,  N.  J.  Coun- 
sel for  defendant  agrees  that  no  advantage  shall  be  taken  of  the 
fact  that  no  evidence  of  negligence  was  here  given,  and  that  the  ques- 
tion m  heme  and  in  error  shall  be  considered  solely  as  one  of  juris- 
diction of  Pennsylvania  courts." 

The  judge  then  entered  a  nonsuit,  which  the  court  in  banc  snlh 
sequently  refused  to  take  off.  The  plaintiffs  took  this  writ  of  eiTor, 
assigning  for  error  the  refusal  of  the  court  to  take  off  the  nonsuit. 

At  the  argument  in  this  court  defendant's  counsel  admitted  that 


486  KNIGHT  V.  WEST  JERSEY   B.   00. 

there  is  a  statate  of  the  State  of  New  Jersey  substantially  the  same 
as  the  statute  in  Pennsylvania  relative  to  tlie  liability  of  persons 
for  damages  in  case  of  injury  by  negligence  causing  death. 

Leoni  Melieh  and  Samuel  C.  Perkins  for  plaintiffs  in  erix)r. 

David  W,  Sellers  for  defendant  in  error. 

TfiUNKEY,  J. — Upon  the  mere  admission  contained  in  the  written 
agreement  of  the  counsel,  the  nonsuit  was  rightly  ordered.  By  all 
authority  where  the  Act  complained  of  is  not  the  subject  of  legal 
Nonsuit.  redress  by  the  law  of  the  place  where  committed  it  can- 

not be  made  the  subject  of  such  action  by  the  statute  of  another 
State  where  the  action  is  brought.  It  does  not  appear  in  the  record 
that  a  statute  exists  in  New  Jersey  creating  a  liability  by  the  de- 
fendant for  the  act  complained  of  in  the  declaration.  The  common 
law  does  not  give  the  right,  and  it  cannot  be  presumed  that  it  has 
been  given  by  statute. 

At  the  argument  the  defendant's  counsel  admitted  that  the  plain- 
tiffs could  have  proved  that  a  statute  existed  in  New  Jei-sey  sub- 
stantially the  same  as  the  statute  in  Pennsylvania  relative  to  liabil- 
ity of  persons  for  damages  in  case  of  injury  by  negligence  causing 
death ;  and  asserted  that  the  plaintiffs  are  citizens  of  and  reside  in 
New  Jersey,  and  the  defendant  is  a  corporation  of  and  its  road  is 
located  in  that  State.  And  upon  the  facts  agreed  and  orallv  so  ad- 
mitted and  claimed,  requested  that  it  be  determined  whether  the 
courts  of  this  State  will .  exercise  jurisdiction.  It  seems  the  non- 
suit  was  fifranted  on  the  ground  that  the  injury  and  death  occurred 
in  New  Jersey,  regardless  of  other  facts  which  might  be  proved 
upon  the  trial. 

At  common  law  purely  personal  wrongs,  as  respects  civil  remedy, 
died  with  the  person  who  received  them ;  but,  whether  just  or  un- 
just, that  rule  has  been  abrogated  to  a  great  extent  by  statutes, 
p^^^^  ^  both  in  this  country  and  in  England.  In  the  earlier 
TIOH8  AT  COM-  pcrfod  of  sucli  legisktiou  there  was  a  tendency  to 
adopt  the  principle  that  "  where  a  new  right  of  action 
is  given  by  the  statute  for  that  for  which  no  action  would  lie  at 
common  law,  such  action  can  only  be  brought  in  the  State  or 
county  whose  statute  gives  the  right,  and  for  the  wrongs  then  suf- 
fered.^' This  is  sustained  by  some  decisions,  among  them  Richaixl- 
son  V.  N.  Y.  Cent.  K.  Co.,  98  Mass.  85,  and  Anderson  v.  Railroad 
Co.,  37  Wis.  321. 

The  general  rule  is,  as  to  personal  torts  which  give  a  right  of 
action  at  common  law,  that  the  action  may  be  brought  wherever 
the  wrong-doer  may  be  found,  and  jurisdiction  of  his  person  may 
be  obtained.  In  actions  ex  contractu^  their  transitory  character, 
and  the  jurisdiction  of  the  courts  to  entertain  them,  are  the  same 
whether  the  right  be  given  by  statute  or  the  common  law.  Like 
rule  has  recently  been  applied  in  Minnesota  in  an  action  ex  delidOj 
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the  court  remarking  that  where  either  by  common  law  or  statute, 
a  right  of  action  has  become  fixed  and  legal  liability  incurred,  if 
transitory  it  may  be  enforced  in  the  courts  of  any  State  which  can 
obtain  jurisdiction  of  the  defendant,  provided  it  is  not  against  tlie 
policy  of  the  laws  of  the  State  where  it  is  sought  to  be  enforced. 
The  statute  of  another  State  has  no  extraterritorial 
force,  but  rights  under  it  will  always,  in  comity,  be  en-  kiluko  in  a 
forced,  if  not  against  the  policy  of  the  laws  of  the  '*^"^° 
forum.  In  such  cases  the  law  of  the  place  where  the  right  was  ac- 
quired or  the  liability  was  incurred  will  govern  as  to  the  right  of 
action,  while  all  that  pertains  merely  to  the  remedy  will  be  con- 
trolled by  the  law  of  tne  State  where  the  action  is  brought.  Uer- 
rick  V.  Minneapolis  &  St.  L.  R.  Co.,  22  Amer.  L.  Reg.  26.  The 
doctrine  in  that  case  had  been  enunciated  in  Dennick  v.  Railroad 
Co.,  103  U.  S.  R.  11 ;  1  Am.  &  Eng.  R.  R.  Cas.  94.  That  action 
was  brought  in  a  State  court  of  New  York  for  recovery  of  damages 
under  the  statute  of  New  Jersey  which  imposes  liability  therefor 
npon  a  party  by  whose  wrongful  act,  neglect,  or  default,  death  en- 
sues. It  was  removed  to  the  Circuit  Court  of  the  United  States  on 
the  ground  that  the  plaintiff  was  a  citizen  of  New  York,  and  the 
defendant  of  New  Jersev.  The  accident  which  caused  the  death 
of  the  plaintiff's  husband  occurred  in  the  latter  State.  After  re- 
marking that  the  right  of  action  depended  solely  on  the  statute  of 
New  Jersey,  and  that  it  was  a  civil  action  to  recover  damages  for 
a  civil  injury,  the  court  said :  "  It  is  difScult  to  understand  how  the 
nature  of  the  remedy,  or  the  jurisdiction  of  the  court  to  enforce  it, 
is  in  any  manner  dependent  on  the  question  whether  it  is  a  statu- 
tory right  or  a  common -law  right.  Whenever,  by  either  the  com- 
mon law  or  the  statute  law  of  a  State,  a  right  of  action  has  become 
fixed  and  a  legal  liability  incurred,  that  liability  may  be  enforced 
and  the  right  of  action  pursued  in  any  court  which  has  jurisdiction 
of  such  matters  and  can  obtain  jurisdiction  of  the  parties.  .  .  . 
A  party  legally  liable  in  New  Jersey  cannot  escape  that  liability 
by  going  to  New  York.  If  the  liability  to  pay  money  was  fixed  by 
the  law  of  the  State  where  the  transaction  occurred,  is  it  to  be  said 
it  can  be  enforced  nowhere  else  because  it  depended  on  statute  law 
and  not  upon  common  law?  It  would  be  a  very  dangerous  doc- 
trine to  establish  that  in  all  cases  where  the  several  States  have  sub- 
stituted the  statute  for  the  common  law,  the  liability  could  be  en- 
forced in  no  other  State  but  that  where  the  statute  was  enacted 
and  the  transaction  occurred." 

Obviously,  that  case  afiirms  that  a  personal  liability  created  by 
the  statute  of  another  State  will  be  enforced  according  to  the 
course  of  procedure  in  the  State  whei*e  the  defendant  may  be 
found.  It  was  no  less  important  to  consider  the  point  that  it 
would  have  been  in  the  State  court  had  the  cause  not  been  removed. 
The  court  maintained  that  decisions  asserting  a  different  doctrine 
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were  nnsound,  and  cited  the  latest  deeiBion  on  the  subject  in  Kew 
York,  Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  x.  48,  where 
it  was  ruled  that  an  action  is  maintainable  in  that  State  by  the  per- 
sonal representatives  of  one  whose  death  resulted  from  an  iujury 
received  in  another  State  through  the  negligence  of  the  defendant 
where  it  appears  that  the  laws  of  that  State  ^re  similar  to  those  of 
New  York,  giving  to  such  representatives  a  right  of  action  in  such 
cases ;  it  is  not  essential  that  the  statutes  should  be  precisely  the 
same. 

No  contrary  decision  had  been  made  in  New  York.  Whitford 
V.  Panama  B.  Co.,  23  N.  Y.  465,  is  not  in  conflict.  There  it  was 
held  that  statutes  giving  an  action  for  damages  for  death  caused  by 
culpable  negligence  do  not  apply  when  the  injury  was  not  com- 
mitted in  that  State,  but  in  a  foreign  country;  there  was  no  evi- 
dence of  a  statute  creating  such  liabilijhr  where  the  injury  and 
death  occurred.  In  R.  Co.  v.  Lacy,  43  Georgia,  461,  it  was  ruled 
that  the  injury  and  death  having  occun*ed  in  Alabama,  in  absence 
of  any  allegation  or  proof  as  to  what  is  the  law  of  the  place  in  rela- 
tion to  the  alleged  cause  of  action,  the  courts  will  not  presume  that 
a  statute  creating  the  right  has  been  enacted  in  that  State,  but  will 
.  presume  that  the  common  law  remains  in  force.  So,*  in  State,  use 
of  Allen  V.  Eailroad  Co.,  45  Md.  41,  the  plainti£Es  based  their  claim 
solely  upon  the  Maryland  statute,  and  it  was  held  that  the  statute 
did  not  apply  to  the  case  of  a  wrongful  act  or  neglect  occurring  in 
another  State,  and  that,  in  the  absence  of  anything  to  the  conti*ary, 
the  presumption  was  that  the  common  law  prevailed  in  the  State 
where  the  alleged  wrong  was  done.  There  was  no  attempt  to 
show  that  a  similar  statute  existed  in  Pennsylvania  when  the  in- 
jury and  death  occurred. 

Thus  three  of  the  four  cases  relied  on  by  the  defendant  merely 
afSrm  the  rule  that  where  there  is  no  liability  for  the  act  by  the 
law  of  the  place  where  committed,  an  action  cannot  be  maintained 
on  said  act  under  the  statute  of  another  State.  We  think  the 
weififht  of  the  recent  and  better-considered  adjudications 
in  this  country  decidedly  favors  the  application  of  tlie 
roRBww  8TA«r  same  rule  to  all  transitory  actions  for  injuries  to  per- 
sons or  property,  whether  recognized  by  the  common 
law,  or  created  by  statute  to  meet  new  exigencies  of  modem  life, 
unless  such  statute  is  contrary  to  the  policy  of  the  laws  of  the  State 
where  the  action  is  brought.  The  claim  of  comity  on  which  the 
rule  is  founded  is  as  urgent  in  one  case  as  the  other.  If  the  stat- 
ute of  New  Jersey  which  creates  liability  for  the  act  complained 
of  is  similar  to  the  statute  of  this  State  upon  the  same  subject,  it  is 
plain  that  the  liability  sought  to  be  enforced  is  not  contrary  to  the 
policy  of  this  State  or  prejudicial  to  its  interests. 

As  a  general  rule,  neitlier  citizenship  nor  residence  is  requisite  to 
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entitle  a  person  to  bring  suit  in  Pennsylvania.     A  conrt  having 

jnrisdiction  of  the  sabiect  may  acquire  jurisdiction  of  ^ 

the  person  by  lawful  service  of  its  process,  if  a  de-  mot  bssbstiai. 
fendant  were  not  liable  to  answer  in  a  civil  action  m 
any  State  where  he  may  be  found  he  could  easily  evade  service  of 
process.  A  prehrainary  inquiry  respecting  the  citizenship  or  resi- 
dence of  the  parties  could 'not  advantage  the  public.  There  is  no 
reason  for  making  a  case  like  this  an  exception.  It  is  enough  if 
the  plaintiff  comes  with  a  case  within  the  jurisdiction  of  the  courts, 
and  the  defendant  has  been  lawfully  summoned  to  warrant  pro- 
ceeding to  trial  and  judgment.  The  defendant  in  this  case,  if  not 
incorporated  under  the  laws  of  Pennsylvania,  is  doing  business 
therein,  else  it  could  not  have  been  made  subject  to  the  jurisdic- 
tion of  the  Coui-t  of  Common  Pleas  of  Philadelphia.  The  plain- 
tiffs ought  to  have  been  permitted  to  make  out  their  case  by  proofs, 
if  they  could,  instead  of  being  nonsuited  for  the  sole  reason  that 
the  injury" and  death  occurred  in  another  State. 
Judgment  reversed  and  procedendo  awarded. 


Lake  Shobe  aitd  Miohiqan  Southern  R.  Oo. 

SosBNzwEia. 

{Adoanee  0(ue^  Pennsylvania.     October  4,  1886.) 

When  a  paasen^r  purchases  a  railroad  ticket,  no  irrebuttable  presumption 
arises  that  ne  is  informed  as  to  the  rules  and  regulations  of  the  company 
prohibiting  the  use  of  such  tickets  on  certain  trains,  when  no  such  prohibition 
appears  on  its  face.  If  in  such  case  the  passenger,  without  knowledge  of 
such  regulation,  takes  passage  upon  such  prohibited  trains,  he  cannot  be 
treated  as  a  trespasser ;  and  although  he  has  no  right  to  passage  cannot  be 
expelled  from  the  train  as  a  trespasser,  but  must  be  treated  as  a  passenger 
who  by  mistake  has  got  upon  a  train  on  which  by  his  contract  he  is  not  en- 
titled to  ride. 

A.  purchased  a  railroad  ticket  good  for  a  continuous  trip  to  a  certain  point 
and  return  within  thirty  days.  He  testified  that  he  did  not  know  that  such 
a  ticket  was  not  good  on  a  ' 'limited  express,''  and  that  he  had  previously 
travelled  on  such  tickets  by  such  trains.  He  boarded  the  *' limited''  with 
his  ticket  without  being  informed  by  any  one  that  it  was  not  good  on  that 
train.  The  regulations  of  the  company  required  the  purchase  of  special 
tickets  for  passage  on  the  *'  limited."  The  conductor  on  the  train  refused 
to  receive  A.'s  ticket  for  passage,  or  to  receive  his  fare  in  cash,  but  stopped 
the  train  and  expelled  him  at  night  without  violence  at  a  point  where  many 
railroad  tracks  existed,  and  where  many  trains  were  in  motion.  While 
endeavoring  to  reach  a  place  of  safety  he  was  knocked  down  and  injured, 
presumably  by  a  train  in  motion.  In  an  action  by  him  against  the  railroad 
company  to  recover  damages : 
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Eeld,  that  no  irrebuttable  legal  presumption  arose  that  he  was  acquainted 
with  the  regulation  of  the  company  requiring  the  purchase  of  special  tickets; 
that  the  company  was  not  entitled  to  treat  him  as  a  trespasser,  but  only  as  a 
passenger  who  had  by  mistake  taken  the  wrong  train ;  and  that  therefore  if 
the  place  where  he  was  landed  was,  in  the  judgment  of  the  jury,  dangerous, 
the  company  was  liable  in  damages  for  the  injury. 

Near  the.  point  at  which  the  plaintiff  was  expelled  there  was  a  platform 
and  flight  of  stairs  leading  up  a  bank,  and  from  the  head  of  those  stairs  a 
bridge  spanned  the  tracks.  Plaintiff  testified  that  he  did  not  see  the  stairs 
or  bridge,  and  made  no  attempt  to  reach  them.  The  court  submitted  the 
question,  of  plaintiff^s  contributory  negligence  fairly  to  the  jury. 

Held,  that  it  was  not  error  to  refuse  a  binding  instruction  that  the  plaintiff 
in  failing  to  look  for  a  safe  way  to  travel  by  means  of  the  stairs  and  bridge 
was  guilty  of  contributory  negligence  ^>^m  which  would  defeat  recovery. 

In  the  above  case  there  was  no  positive  evidence  as  to  what  struck  and  in- 
jured the  plaintiff: 

Hdd,  that  it  was  not  material  to  show  directly  that  he  was  struck  by  an 
engine  or  car ;  that  the  material  question  was  whether  the  expulsion  was  the 
proximate  cause  of  the  injury  which  ensued ;  that,  under  the  circumstances, 
this  question  was  for  the  jury,  and  that  there  was  evidence  to  sustain  a  find- 
ing that  the  expulsion  was  the  proximate  cause  of  the  injury. 

The  court  in  the  above  case,  m  the  charge,  stated  that  the  plaintiff  claimed 
that  the  place  where  he  was  put  off  was  dangerous  and  improper,  and  that 
his  ejection  was  a  wrongful,  wanton,  and  inhuman  act. 

Held,  that  as  this  was  a  mere  statement  of  the  plaintiff's  claim,  and  as  there 
was  no  assertion  that  it  was  sustained  by  proof,  it  was  not  to  be  considered 
as  error  on  the  ground  that  it  unduly  prejudiced  the  jury. 

In  the  above  case  it  was  not  error  for  the  court  after  instructing  the  jury 
that  if  the  plaintiff  got  upon  the  train  in  wilful  violation  of  the  rules  of  the 
company  he  was  a  mere  trespasser,  to  instruct  them  also  that  it  was  the  duty 
of  the  conductor  to  use  discrimination,  and  not  to  treat  as  a  mere  trespasser 
a  passenger  who  was  at  most  guilty  of  an  error  of  judgment  or  neglect  in 
falling  to  make  proper  inquiries. 

It  was  not  error  in  the  above  case  for  the  court  to  refuse  to  charge  that  as 
the  plaintiff  had  in  his  declaration  declared  on  a  contract  entitling  him  to 
passage  the  burden  of  proof  was  on  him  to  show  such  a  contract.  Under 
the  pleadings  the  right  to  recover  did  not  depend  on  showing  a  right  to  ride 
on  the  '*  limited  express."  Any  mere  technical  defect  in  the  pleadings  was 
amendable  and  afforded  no  ground  for  reversal  after  trial  on  the  merits. 

When  evidence  is  erroneously  excluded,  but  at  a  later  stace  of  the  trial 
the  witness  is  recalled  and  testifies  upon  the  question  at  length,  the  original 
exclusion  of  the  evidence  is  no  ground  for  reversal. 

The  declarations  of  an  injured  party  made  to  his  physician  as  to  his  sensa- 
tions are  competent  evidence  on  the  t?ial  of  a  suit  to  recover  damages  for  the 
injuries  complained  of. 

Where  an  injury  is  inflicted  wilfully  or  with  reckless  indifference  to  the 
rights  of  others  punitive  damages  may  be  recovered.  In  the  present  case  it 
was  not  error  to  charge  the  jury  that  they  could  find  either  punitive  damages 
or  only  compensatory  damages. 

Error  to  the  Common  Pleas  of  Erie  County. 

This  was  an  action  on  the  case  by  Lonis  Kosenzweig  against  the 
Lake  Shore  &  Michigan  Sonthcrn  R.  Co.  to  I'ecover  damages  for 
injuries  to  the  plaintiff,  alleged  to  have  been  caused  by  expulsion 
from  the  train  of  the  company  defendant. 

On  the  trial,  before  G-albraith,  P.  J.,  the  following  facta  ap- 
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peared.  On  November  25,  1883,  the  plaintiff  purchased  a  ticket 
on  the  defendant's  road,  from  Erie  to  Cleveland  and  return,  which 
read  as  follows : 

'<  The  Lake  Shore  &  Michigan  Southern  Railway, 

**  Erie  to  Cleveland  and  return. 
*'  €k)od  only  for  thirty  days  from  date  of  sale, 
*'  And  for  one  continuous  passage  each  way. 
**  9914.  J.  W.  Cabby, 

"General  Ticket  Agent." 

The  following  moniing,  between  one  and  two  o'clock,  he  went 
to  the  station  at  Cleveland  and  got  upon  the  train  known  as  the 
"  limited  express"  for  Erie.  lie  testified  that  as  he  approached 
the  train  he  was  asked  by  a  railroad  official  "  Where  to?"  and  upon 
replying  "  Erie,"  was  directed  to  a  day  coach,  in  which  he  seated 
himself.  He  further  testified  that  he  did  not  know,  and  had  not 
been  informed  by  any  one,  that  his  ticket  was  not  good  on  the 
"  limited  express ;"  that  he  supposed  it  was  good  on  every  train, 
and  that  he  had  several  times  before  used  such  tickets  for  passage 
on  the  "  limited  express." 

Shortly  after  plaintiff  took  his  seat  the  conductor  passed  through 
the  cars  for  tickets.  Plaintiff  produced  his  ticket  and  a  roll  of 
money,  intending  to  pay  the  necessary  extra  fare.  The  conductor, 
upon  seeing  the  ticket,  immediately  said,  "  My  orders  are  to  put 
you  off."  Plaintiff  offered  to  pay  his  fare  in  cash,  but  the  con- 
ductor refused  the  offer,  stopped  the  train,  and  put  plaintiff  off  the 
car  without  violence. 

The  spot  at  which  the  plaintiff  was  landed  was  between  a  half  a 
mile  ana  a  mile  from  the  station,  in  the  middle  of  a  large  number 
of  railroad  tracks.  A  bank  was  near  at  hand  close  to  which  was  a 
platfornjl  and  stairway  leading  to  a  bridge  which  spanned  the  tracks 
and  communicated  with  the  streets  of  the  city.  The  neighborhood 
was  lighted  with  electric  lights.  The  conductor  indicated  a  light 
in  the  distance  which  he  told  plaintiff  would  guide  him  to  the 
station.  Plaintiff  stated  that  he  started  for  the  light  which  he 
thought  had  been  indicated,  but  found  that  it  was  on  a  moving 
engine.  He  further  stated  that  he  did  not  see  the  bridge,  and 
after  evading  several  moving  trains  was  suddenly  struck  in  the 
rear  and  fell  unconscious.  Tliere  was  medical  evidence  to  show 
the  severe  nature  of  the  injuries  sustained,  which  were  presumably 
caused  by  a  train  in  motion. 

There  was  much  evidence  on  behalf  of  defendant  to  show  the 
posting  of  notices  as  to  the  rule  of  the  company  requiring  the  pur- 
chase  of  special  tickets  for  the  limited  express.  There  was  also 
much  evidence  as  to  the  comparative  safety  of  the  spot  where  the 
plaintiff  was  landed. 

During  the  examination,  on  behalf  of  the  plaintiff,  of  the  surgeon 
who  attended  him,  the  following  question  was  asked  the  witness : 
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"  What,  if  anything,  during  the  time  you  were  treating  him  was 
said  by  him  m  relation  to  his  feet  ?"  Obiected  to.  Objection 
overruled.  Evidence  admitted  (twenty-fourtn  assignment  of  errorj. 
The  plaintiff  requested  the  court  to  charge,  inter  aliay  as  fol- 
lows: 

(1)  If  the  jury  find  from  the  evidence  that  the  plaintiff  pur- 
chased a  first-class  ticket  entitling  him  to  ride  from  Erie  to  Cleve- 
land and  return,  that  he  had  no  notice  from  the  defendant  that  his 
ticket  so  purchased  did  not  entitle  him  to  ride  on  train  Ko.  20; 
that  the  servants  of  the  defendant,  in  violation  of  the  rules  of  the 
defendant,  omitted  to  lock  the  doors  of  the  car  when  in  Cleveland, 
or  to  notify  the  plaintiff  that  he  had  no  right  to  a  seat  in  said  car ; 
that  they  permitted  him  to  take  a  seat  in  said  car;  that  the  servants 
of  defendant  ejected  plaintiff  from  said*car  after  the  train  had  left 
the  depot,  when  it  was  passing  through  the  yard  of  defendant  rail- 
way ;  that  said  yard  was  considered  by  defendant  to  be  a  dangerous 
place ;  that  plaintiff,  when  endeavoring  with  care  to  walk  through 
said  yard  back  to  the  depot,  was  hurt  by  a  car,  or  by  falling  into  or 
over  some  obstruction,  tnen,  and  in  that  case,  your  verdict  should 
be  for  plaintiff. 

Answer:  This  cannot  be  affirmed  as  an  entiretv.  The  plaintiff 
was  not  entitled  to  notice  that  the  ticket  he  held  did  not  allow  him 
to  ride  on  the  train  in  question  ;  but  if  he  had  been  previously  car- 
ried on  the  train  on  the  same  kind  of  ticket  and  in  good  faith, 
without  notice  or  knowledge  on  his  part  that  he  had  no  right  to 
passasre  on  this  particular  train  mentioned,  and,  with  the  permission 
or  acquiescence  of  the  employees  of  the  defendant,  the  plaintiff 
took  a  seat  in  a  car  of  said  train  and  the  employees  of  the  defend- 
ant corporation  afterwards  ejected  him  at  a  dangerous  place,  and 
the  plamtiff,  while  using  ordinary  care  and  caution  in  endeavoring 
to  make  his  way  througli  the  yard  back  to  the  depot,  received  in- 
juries such  as  should  have  been  foreseen  by  the  conductor  of  the 
train  as  the  natural  or  probable  consequence  of  leaving  the  plain- 
tiff in  such  a  place  in  the  night-time,  the  plaintiff  is  entitled  to 
recover. 

Exception  (fii-st  assignment  of  error). 

(2)  That  if  the  jury  find  from  the  evidence  that  the  servants  of 
the  aefendant  ejected  the  plaintiff  from  their  cars  not  at  a  regular 
station,  nor  at  a  dwelling-house,  as  required  by  the  rules  of  the 
company,  but  at  a  place  known  to  the  defendant  to  be  dangerous 
and  unsafe,  then,  and  in  that  case,  if  they  find  for  the  plaintiff 
their  verdict  should  be  punitive  damages. 

Answer :  This  is  affirmed  with  the  single  qualification  that  while 
the  jury  m^y  under  such  circumstances  find  punitive  or  exemplary 
damages  in  favor  of  the  plaintiff,  they  are  at  liberty  to  find  com- 
pensatory damages  only,  if  they  see  proper. 

Exception,  (second  assignment  of  error). 
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The  defendant  requested  the  conrt  to  charge,  inter  alia^  as  fol- 
lows: 

(1)  That  plaintiff  was  bound  to  ascertain  and  know  the -rules 
and  regulations  prescribed  by  the  defendant  company  under  which 

Eassen^ers  could  ride  upon  that  train,  and  that  the  law  presumes 
e  did  Know  them. 

Answer :  The  first  part  of  this  point  is  affirmed ;  but  the  last  is 
refused.  It  is  true  that  the  plaintiff  was  bound  to  ascertain  the 
rules  of  the  company  as  to  the  train  on  which  he  took  passage,  but 
there  is  no  le^al  presumption  that  he  did  so  ascertain  them. 

Exception  (third  assignment  of  error). 

The  plaintiff  in  this  action  admits  and  testifies  that  he  did  ilot 
know,  and  made  no  effort  to  ascertain  whether  under  the  rules  of  the 
company  his  ticket  entitled  him  to  ride  on  the  train  from  which  he 
was  ejected ;  if,  therefore,  the  iury  shall  find  from  the  evidence  in 
this  case  that .  under  the  established  rules  of  defendant  company 
the  ticket  that  the  plaintiff  had  purchased  did  not  entitle  him  to 
ride  on  that  particular  train,  then  the  court  is  requested  to  charge, 
as  a  matter  ot  law,  that  no  special  contract  being  averred  or  proved, 
the  plaintiff  became  and  was  a -trespasser  on  that  particular  train, 
and  defendant  had  a  perfect  legal  right  to  eject  him  therefrom, 
using  no  more  force  than  was  necessary  for  that  purpose. 

Answer :  This  is  for  the  jury.  Instructions  should  be  asked  for 
on  a  hypothetical  case,  and  not  by  requiring  the  court  to  affirm  or 
negative  alleged  facts  as  having  been  proven.  The  legal  proposi- 
tion included  in  this  point  is  covered  by  the  answer  to  tne  next 
point. 

Exception  (fourth  assignment  of  error). 

(4)  If  the  jury  shall  find  from  the  evidence  in  this  case,  and  with- 
in the  law  as  it  shall  be  given  them  by  the  court,  that  under  estab- 
lished rules  of  defendant  company  the  plaintiff  had  no  legal  right  to 
be  on  the  particular  train  of  defendant  company  from  which  he  was 
ejected,  an<}  was  a  trespasser  thereon,  then  the  court  is  requested  to 
charge  you  as  a  matter  of  law  that  defendant  company  was  "  not 
required  to  put  him  off  at  one  place  rather  than  another ;  while  the 
law  will  not  permit  a  person  to  be  exposed  wantonly  to  peril,  there 
is  no  rule  which  requires  any  consideration  to  be  shown  fpr  the 
mere  convenience  oi  a  wrong-doer^'  or  trespasser;  and  if  the  jury 
shall  find  from  the  evidence  in  this  case  that  plaintiff  was  a  wrong- 
doer and  trespasser  on  said  train,  then  plaintiff  cannot  recover  m 
this  action  without  averring  and  proving  that  the  act  was  wilful 
and  wanton,  which  he  has  not  done. 

Answer :  This  is  refused.  It  is  for  the  jury  to  find  from  the 
evidence  whether  the  plaintiff  was  a  mere  trespasser,  wantonly  and 
knowingly  intruding  on  the  train,  aware  of  his  having  no  right  to 
be  there,  or  whether  he  was  there  innocently  and  ignorantly,  in 
good  faith,  and  through  the  Diligence  of  the  servants  of  the  com- 
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pany  (defendant)  in  omitting  to  obey  the  rule  which  required  them 
to  take  precaution  against  persons  without  proper  tickets  getting 
upon  said  train.  The  mere  fact  that  the  ticket  held  by  plaintiff 
did  not  entitle  him  to  be  carried  on  that  particular  train,  under 
the  rules  and  regulations  of  the  company  (defendant),  would  not, 
as  assumed  in  this  point,  entitle  the  defendant's  servants  to  treat 
him  as  a  wrong-doer  or  relieve  the  company  from  treating  him 
with  care  and  humanity.  ^ 

Exception  (fifth  assignment  of  error). 

(5)  r^laintiff's  right  to  recover  in  this  action  must  be  measured 
by  the  averments  contained  in  his  declaration ;  plaintiff  lias,  in 
legal  effect,  alleged  a  right  to  recover  based  upon  a  contract  which 
entitled  him  to  a  ride  from  Cleveland  to  Erie  on  the  particular 
train  from  which  he  was  ejected.  The  burden  of  proof  is  upon 
the  plaintiff  to  show  this.  The  court  is  requested  to  charge  as  a 
matter  of  law  that  plaintiff  has  wholly  failed  to  prove  such  a  con- 
tract, and  therefore  cannot  recover  in  this  action. 

Answer :  This  is  refused.  The  right  of  the  plaintiff  to  recover 
in  this  action  does  not  depend  entirely  upon  his  showing  a  right  to 
ride  upon  the  train  in  question. 

Exception  (sixth  assignment  of  error). 

(Y)  That  if  the  jury  find  from  the  evidence  in  this  case  that 
under  the  rules  of  the  defendant  company  the  conductor  could  not 
receive  a  round-trip  ticket  nor  money  from  the  plaintiff  for  a  ride 
from  Cleveland  to  Erie  upon  said  train,  the  conductor  had  a  legal 
right  to  put  him  off  the  train  when  he  saw  fit ;  and,  unless  in  doing 
so  he  used  more  force  than  was  necessary,  and  that  plaintiff  was 
injured  by  the  use  of  such  unnecessary  force,  he  cannot  recover. 

Answer:  This  is  refused.  The  conductor  had  no  right  to  put 
the  plaintiff  off  the  train  except  at  a  proper  and  safe  place,  and  it 
is  for  the  jury  to  say  from  the  evidence  whether  the  place  where 
plaintiff  was  ejected  was  a  proper  and  safe  place  or  otherwise. 

Exception  (seventh  assignment  of  error). 

(8)  That  under  the  evidence  in  this  case  the  plaintiff  was  unlaw- 
fully upon  the  train,  and  therefore  a  trespasser,  and  the  conductor 
had  a  perfect  le^al  right  to  expel  him  from  the  train  at  any  time 
he  saw  fit,  and  tlie  defendant  is  not  liable  for  any  injuries  that  he 
received  as  the  result  of  such  legal  expulsion ;  tiierefore  the  jury 
cannot  consider  the  question  of  whether  the  plaintiff  was  in  fact 
injured  on  his  way  back  to  the  depot  from  the  place  where  he  was 
so  put  off  said  train,  or  the  question  in  what  manner  such  injury 
occurred,  if  it  did  occur. 

Refused.    Exception  (eighth  assignment  of  error). 

(14)  If  the  jury  believe  from  the  evidence  in  tnis  case  that  at 
Erie  Street  bridge  there  were  two  safe  ways  by  which  plaintiff 
could  have  tTavelled  south  to  the  city,— one  by  the  platform  and 
stairway,  on  the  south  side  of  defendant's  tracks,  and  another  by 
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the  well-defined  pathway  on  the  north  side  of  the  defendant's 
tracks, — then  it  will  not  do  for  plaintiflE  to  say  that  he  did  not  know 
of  them,  for  the  law  made  it  his  duty  to  look  around  and  know  for 
himself  that  there  were  such  places  of  safe  travel ;  and  if  he  neg- 
lected this  obvious  duty  and  pursued  his  way  down  the  tracks  and 
yard  of  the  defendant  company,  in  consequence  of  which  an  in- 
jury resulted,  then  he  w^  guilty  of  negligence  contributing  to  the 
injur}',  and  he  cannot  recc#er  in  this  action. 

Answer:  This  is  aflirmed  with  the  qualification  that  the  jury 
should  examine  the  evidence  carefully,  plaintiff  being  a  stranger  at 
the  place,  and  his  evidence  being  that  the  conductor  pointed  tow- 
ards the  depot  as  a  place  of  safety  towards  which  he  should  make 
his  way  by  the  tracks.     Exception  (ninth  assignment  of  error). 

(16)  The  plaintiff  has  testified  in  this  action  that,  after  being 
ejected  from  the  train,  he  walked  down  the  tracks  and  towards  the 
depot  without  looking  for  a  safe  way  of  travel  by  way  of  the  plat- 
form  and  stairway  leading  to  the  bridge  at  Erie  Street;  his  ad- 
mitted neglect  in  this  regard  was  a  violation  of  the  duty  that  the 
law  imposed,  and  was  contributory  negligence,  and  the  plaintiff 
cannot  recover. 

Answer:  I  decline  to  aflBrm  the  matter  of  fact  claimed  in  this 
point.  It  was  the  duty  of  the  plaintiff  to  make  every  effort  to 
secure  his  own  safety,  and  if  by  this  neglect  to  do  so,  he  sustained 
injury,  he  cannot  recover.  It  is  not  for  the  court  to  affirm  alleged 
points  of  evidence ;  that  is  for  the  jury.  The  proper  way  is  to  put 
a  hypothetical  case.     Exception  (tenth  assignment  of  error). 

(18)  If  tlie  plaintiff  himself  cannot  tell  how  he  received  his  al- 
leged injuries,  whether  by  a  blow  from  a  tnoving  car  or  engine,  or 
by  a  fall  over  some  obstacle  in  his  path,  the  jury  cannot  guess, 
speculate,  or  infer  how  his  alleged  injuries  were  received,  nor  that 
they  were  the  natural  and  probable  consequence  of  the  act  of  the 
conductor;  such  a  consequence  as  under  tne  surrounding  circum- 
stances of  the  case  might  and  ought  to  have  been  foreseen  by  the 
conductor  as  likely  to  occur,  and  the  verdict  should  be  for  the  de- 
fendant. 

Answer :  While  it  is  true  that  the  jury  cannot  guess,  speculate, 
or  infer  as  to  how  the  plaintiff's  injuries  were  received,  yet  if  they 
believe  from  the  evidence  that  such  injuries  were  received  by  the 
plaintiff  as  the  direct  consequence  of  his  expulsion  from  the  train, 
.  and  were  such  injuries  us  might  have  been  foreseen  by  the  con- 
ductor as  the  natural  or  probable  consequence  of  leaving  the  plain- 
tiff in  such  a  place,  and  that  the  inability  of  the  plaintiff  to  testify 
as  to  the  manner  in  which  he  was  hurt  results  from  his  having 
been  rendered  insensible  at  the  time  from  such  injuries,  the  fact 
that  he  is  unable  to  give  an  account  of  the  manner  of  his  being  so 
hurt  should  not  of  itself  have  the  effect  of  defeating  his  claim. 
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The  point  is  therefore  refused.  Exception  (eleventh  assignment  of 
error). 

The  court  charged,  inter  alia^  as  follows :  "  The  plaintiff  fur- 
ther claims  that  the  place  where  he  was  put  off  was  a  dangerous 
and  improper  place  lor  putting  off  a  passenger,  and  that  his  ejec- 
tion was  a  wrongful,  wanton,  and  inhuman  act  on  part  of  the  con- 
ductor and  wholly  unjustified  by  the  circumstances."  Exception 
(fifteenth  assignment  of  error).  '*  It  was^the  duty  of  the  conductor 
to  use  discrimination,  and  not  to  treat  as  a  mere  trespasser  and 
tramp  and  wrong-doer  a  passenger  who  was  merely  guilty  at  most 
of  an  error  of  judgment  or  neglect  to  make  the  inquiries  he  ought 
legally  to  have  made."  Exception  (twenty-second  assignment  of 
error). 

Verdict  and  judgment  for  the  plaintiff  in  the  sum  of  $48,750. 
Defendant  thereupon  took  this  writ,  assigning  for  error,  inter  aHa^ 
the  admission  of  the  above  evidence  for  plaintiff,  the  answers  to 
plaintiff's  and  defendant's  points  as  above,  and  the  portions  of  the 
charge  noted. 

Hasselas  Brcvm^  John  P.  Vvncent^  C.  D.  Roys^  and  S.  M. 
Brainerd  for  the  plaintiff  in  error. 

J.  Boss  Thompson,  George  A.  AUen,  and  S.  A.  Da/oenpart  for 
the  defendant  in  error. 

The  Coukt. — On  the  25th  of  November,  1883,  the  plaintiff 
purchased  a  ticket  at  defendant's  station  in  Erie,  good  only  for 
thirty  days,  for  one  continuous  passage  each  way,  frqm  Erie  to 
Cleveland  and  return.  The  next  morning,  between  one  and  two 
Pacts.  o'clock,  wlicu  he  was  about  to  take  the  limited  express 

train  to  return  to  Erie,  an  employee  of  the  defendant  directed  him 
to  the  day  coach  ;  he  stepped  in,  sat  down,  and  quickly  curled  uf», 
and  went  to  sleep.  After  the  train  had  started,  lie  was  awakened 
by  the  conductor's  call  for  tickets,  and  instantly  took  from  his 
pocket  the  ticket  and  a  roll  of  money.  The  conductor  reached  for 
the  ticket,  immediately  said,  "  My  orders  are  to  put  you  off ;" 
grabbed  the  bell-cord,  pushed  the  ticket  back,  and  said,  "  Your 
ticket  is  no  good."  Then  the  plaintiff  vainly  endeavored  to  show 
the  conductor  that  he  was  mistafcen,  offered  money  in  payment  of  the 
fare,  which  was  refused,  and  begged  not  to  be  put  off  at  that  place, 
but  to  be  carried  to  the  next  station  ;  the  conductor  anwered,  "  My 
orders  are  to  put  you  off,  and  off  you  must  get.  I  obey  orders  if 
I  break  owners ;  come."  Thereupon  the  plaintiff  followed  the 
conductor  out  of  the  car,  and  on  reaching  the  ground  the  conduc- 
tor pointed  to  a  light  and  said,  "  That  will  take  you  to  the  depot." 
The  plaintiff  started  towards  the  light,  soon  saW  it  was  on  a  loco- 
motive, which  ran  by  him.  He  then  tried  to  get  off  the  track ; 
came  against  what  he  supposed  was  a  freight  train,  which  he  be- 
lieved was  just  in  motion  ;  turned  to  pass  around  the  train.  ;ni<]  h\ 
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doing  80  passed  another  train  back  of  it ;  then  believed  it  was  safer 
to  ^o  northward,  and  as  he  started,  he  noticed  a  light  to  his  left,  a 
tram  of  care  backing  up,  and  a  single  car  moving ;  about  same 
time  another  engine  passed  him  ;  and  when  he  had  crossed  some 
tracks  lie  was  struck  in  the  rear  and  fell  unconscious. 

The  condition  on  the  face  of  the  ticket,  that  it  was  good  only 
for  thirty  days,  was  the  only  one  of  which  the  plaintiff  had  knowl- 
edge. He  believed  it  was  good  on  every  train ;  had  used  that  kind 
of  tickets  on  the  defendant's  road  for  five  or  six  years ;  never  knew 
there  was  any  discrimination  in  its  use  between  trains,  and  had 
travelled  on  the  limited  express  from  Cleveland  to  Erie  on  such 
ticket,  in  March  or  April  preceding  the  date  of  the  injury.  When 
he  purchased  this  ticket  and  attempted  to  use  it,  he  did  not  know 
there  was  any  difference  as  toYight  to  use  it  between  the  limited 
express  and  other  trains.  Neither  ticket  agent  nor  anybody  else 
informed  him  that  it  was  not  good  on  the  limited  express. 

Among  the  facts  in  this  case  the  foregoing  are  testified  to  by  the 
plaintiff;  and  however  much  in  some  particulare  his  testimony  may 
conflict  with  opposing  testimony,  and  however  strange  it  may  ap- 
pear that  the  plaintiff  knew  nothing  of  the  regulations  respecting 
the  limited  express  trains,  his  credibility  and  the  truth  of  his  state- 
ments were  for  determination  by  the  lury.  All  facts  which  the 
jury  were  warranted  in  finding  must  be  tept  in  view  in  considering 
the  alleged  errore  in  the  rnling  of  the  learned  judge  of  the  Com- 
mon Pleas.  If  believed,  the  testimony  of  the  plaintiff  shows  that 
he  entered  the  day  coach  of  the  limited  express  in  good  faith,  by 
direction  and  apparent  assent  of  the  defendant's  employees,  with- 
out notice  or  actual  knowledge  that  his  ticket  was  not  good  on  that 
train,  until  so  informed  by  the  conductor,  and  that  he  was  put  off 
the  train  in  the  midst  of  railway  tracks,  on  which  were  moving  and 
standing  care  and  locomotives,  as  soon  as  the  conductor  could  stop 
after  seeing  the  ticket. 

The  plaintiff's  ticket  was  evidence  of  the  payment  of  his  fare  and 
of  his  right  to  be  carried  according  to  its  terms.  It  did  not  express 
the  whole  contract.  What  it  does  not  set  forth  may  be 
ascertained  from  the  reasonable  rules  and  regulations  bkxoeii  to  »• 
of  the  defendant;  and  the  holder  of  the  ticket  is  bound  or  bulbs  akd 
to  inform  himself  of  such  regulations  I'especting  the  *"®^^"°''^ 
conductor  of  trains  and  the  rights  of  passengere.  Dietrich  v. 
Penna.  K.  Co.,  71  Pa.  St.  432.  The  jury  were  instructed  that  the 
rules  adopted  by  the  defendant  limiting  the  passengere  on  the 
limited  express  to  such  as  purchased  specisd  tickets  were  reasonable ; 
that  it  was  the  plaintiff's  duty  to  ascertain  whether  his  ticket  en- 
titled him  to  a  passage  on  that  train  before  going  upon  it ;  and  if 
he  went  on  without  a  proper  ticket,  the  company  had  right  to  eject 
him  at  a  safe  place,  using  no  more  force  than  necessary.  This  was 
Bubetantially  repeated  in  response  to  the  defendant's  firet,  second, 
26  A.  &  E.  R.  Cas.-^ 
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find  seventh  points,  with  addition  that  it  was  not  inenmbent  on 
the  defendant  to  bring  home  to  the  plaintiff  a  knowledge  of  its 
rules  and  regnlations.  But  the  coart  refused  to  charge  that  the 
law  preen mes  that  the  plaintiff  did  know  tiie  regulations,  and  there- 
fore the  conductor,  if  he  saw  lit,  had  the  right  to  eject  the  plaintiff 
at  an  improper  and  unsafe  place.  Whether  there  is  a  legal  pre- 
inmption  of  such  knowledge  is  the  chief  question  i-aised  by  the 
issignments  of  error. 

At  the  outset  the  defendant  supports  the  proposition  that  the 
law  presumes  tliat  the  plaintiff  knew  of  the  regulations,  by  a  most 
ipecious  and  ingenious  argument.  It  is  clear  that  an  irrebuttable 
PB»u«PnoH  preaumption  is  meant.  The  result  of  affirmance  of  the 
or  xMowuDOB  proposition  is  indicated  in  the  brief  thus :  ^^  The  law 
ovBBaui^nom  ^^^  j|.  ^.jj^  ^^^.y  ^f  ^^  plaintiff  to  ascertain,  before 

taking  a  seat  in  the  car,  whether  this  ticket  entitled  him  to  ride  on 
that  particular  train.  .  .  .  But  whether  as  a  matter*of  fact  he  knew 
this  cuts  no  figure  in  this  case — in  legal  contemplation,  he  did 
know  it.  A  law  made  it  his  duty  to  know  it ;  and,  being  a 
duty  which  the  law  imposed,  there  is  a  conclusive  legal  pre* 
sumption  that  he  did  know  it."  The  only  case  cited  in  sup- 
port of  such  doctrine  is  Horan  ti.  Ellis,  41  Pa.  St.  470,  where 
tlie  rule  was  recognized  that  a  breach  of  the  law  of  the  State  is  not 
to  be  presumed  against  any  one,  and  the  presumption  is  the  con- 
trary until  proof  overpomes  it.  That  case  gives  no  sanction  to  the 
proposition  claimed ;  and  the  proposition  is  at  variance  with  the 
decision  in  Railroad  Co.  v.  Greenwood,  79  Pa.  St.  373.  There  a 
rule  was  adopted  and  published  that  after  February  1,  1873,  pas- 
sengers would  not  be  carried  on  freight  trains,  except  way  freight, 
and  not  on  way-freight  trains  unless  they  had  tickets.  Mrs.  Green- 
wood got  on  the  train  without  a  ticket,  offered  to  pav  the  fare  to 
the  conductor ;  he  refused  to  receive  it,  and  put  her  o^  about  a  mile 
from  a  station.  She  had  been  accustomed  to  ride  on  that  train  and 
to  pay  her  fare  to  the  conductors.  She  had  no  actual  knowledge 
of  the  rule.  Seld,  that  the  rule  was  reasonable ;  but  the  plaintiff 
having  ridden  in  the  car  before  and  after  the  making  of  the  rule, 
without  a  ticket  and  without  objection,  the  company  should  not 
turn  her  out  at  a  distance  from  the  station  without  proof  of  express 
notice  or  actual  knowledge  of  the  iTiIe  forbidding  -any  one  to  enter 
the  car  without  a  ticket.  Under  the  circumstances  putting  up 
notice  at  the  station-house  was  not  sufficient.  The  question  of 
legal  presumption  of  knowledge  by  the  plaintiff  of  the  rule  was 
Hot  raised,  and  probably  was  not  then  conceived. 

'^  Ignoi*ance  of  the  law,  which  every  one  is  bound  to  know,  ex- 
cuseth  no  one."  Every  person  in  a  country  must  be  conclusively 
pi-esumed  to  know  its  laws  sufficiently  to  be  able  to  regulate  his 
conduct  by  them ;  for  this  is  indispensably  necessary  in  order  to 
prevent  greater  evils.    Knowledge  of  the  laws  of  the  State  is  in 
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all  cases  presumed,  thongh  in  no  case  it  perfectly  exists,  and  in 
mnltitndes  of  cases  does  not  exist  at  all  m  the  concrete.  To  a 
presumption  of  law  probability  is  not  necessary;  but  probability 
18  necessai*y  to  a  presumption  of  fact.  Wharton's  Evi.,  §  1237. 
But  this  legal  presumption  of  knowledge  has  never  been  extended 
to  the  by-laws  and  rcj^nlations  of  private  corporations.  Ko  neces- 
sity has  been  shown  for  judicial  enunciation  that  there  is  a  legal 
presumption,  or  a  fiction  of  law,  that  &  person  about  to  become  a 
passenger,  or  who  has  become  a  passenger,  on  a  railway  knows  the 
rules  and  regulations  of  the  railway  company. 

A  contract  was  made  between  the  parties  when  the  plaintiff 
purchased  the  ticket.  Although  he  neglected  to  inform  himself  of 
all  its  terms,  he  was  bound  by  them,  unless  waived  by  the  defend- 
ant. He  cannot  set  up  ignoraiiee  of  them  in  order  to 
establish  rights  not  therein  stipulated  and  implied.  If 
he  could,  the  defendant  had  no  right  at  all  to  eject  him 
from  the  train.  Hence,  in  a  proper  sense,  he  was 
bound  to  ascertain  and  know  the  regulations  of  the  defendant 
entering  into  the  contract,  and  he  had  no  greater  rights  thereunder 
than  if  he  had  acquired  actual  knowled^  of  its  terms.  As  his 
contract  ^ve  him  no  right  to  ride  on' the  limited  express,  the  com- 
pany could  lawfully  eject  him:  But  under  the  facts  which  the 
jury  were  warranted  in  finding,  the  defendant  was  bound  to  treat 
the  plaintiff  as  a  passenger  who  by  mistake  had  got  on  a  train 
not  included  in  the  contract.  He  was  entitled  to  the  rights  and 
privileges  of  a  passenger,  except  as  to  limited-express  trains.  He 
promptly  exhibited  his  ticket,  the  evidence  of  his  contract,  to  the 
conductor.  As  a  passenger  he  was  rightly  at  the  station  wait- 
ing for  a  train  to  take  him  to  the  place  named  in  the  ticket,  and 
entered  the  car  designated  to  him  by  an  oificial  as  the  coach  for 
passengers  to  Erie.  There  was  neither  gate  nor  closed  door,  nor 
employee,  to  warn  him  that  his  ticket  was  not  good  on  that  train. 

The  plainti£E  was  at  the  station,  a  passenger.  His  entering  the 
car  was  not  like  the  case  of  a  man  entering  the  dwell- 
ing house  of  another  unbidden.  One  is  a  public  con-  b^kot%o  be 
veyance,  the  other  is  private  and  the  occupant's  home.  ^  ™"*'^****' 
A  passenger  who  entei*s  a  car  by  mistake  is  not  a  trespasser  who 
may  be  sued  as  such  when  he  commits  no  actual  injury — he  has 
rights  other  than  those  of  a  trespasser.  He  may  so  conduct 
himself  as ,  to  become  a  trespasser  after  being  informed  of  his 
mistake.  The  defendant  is  a  carrier,  and  its  cars  are  for  the  ac- 
commodation of  travellers.  It  owes  a  duty  to  every  passenger, 
who,  in  good  faith,  purchases  a  ticket  and  enters  any  oi  its  convey- 
ances. If  the  conveyance  is  not  going  in  the  direction  the  passen- 
ger wants  to  ffo,  or  is  one  which  by  the  contract,  the  passenger  haa 
no  right  to  take,  its  duty  is  to  inform  the  passenger  and  put  him 
ofi  at  a  proper  place*    This  principle  was  recognized  in  Baltimore 
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&  Ohio  R.  Co.  -y.  Schwindling,  101  Pa.  St.  258.  In  that  case  the 
plaintiflE  was  a  child,  went  on  the  platform  of  the  station,  and  was 
injured ;  but  was  not  there  as  a  passenger,  .and  had  no  business  of 
any  kind  with  the  defendant  or  any  of  its  agents  or  employees. 
The  defendant  was  not  liable  because  it  owed  no  duty  to  the  plain- 
tiff. In  the  opinion  it  is  remarked,  as  concluded,  that  when  a 
person  goes  on  the  platform  at  a  railway  station  as  a  passenger,  or 
on  business  connected  with  the  company,  the  company  owes  him 
a  duty ;  and  if  he  be  injured  by  the  negligent  act  of  the  company, 
he  may  recover  damages. 

There  is  no  evidence  of  collusion  or  conspiracy  between  the 

LLnsioM  P'^^'^^^^  ^"^  ^^y  ^f  ^^^^  defendant's  servants  to  the  end 
BKTWEKM  PAS-  that  hc  miglit  wrongfully  ride  on  the  limited  express. 
8ERTANT8  OF  As  rcgards  the  plaintiff,  the  acts  of  the  pereons  in 
charge  of  the  train  were  the  acts  of  the  defendant.  As 
respects  his  rights,  it  is  immaterial  whether  the  servants  of  the  de- 
fendant violated  its  rules  by  omitting  to  lock  the  doors  of  the  car, 
or  to  give  him  notice  that  he  had  no  right  to  eriter  and  take  a  seat ; 
the  doors  "were  not  locked  and  the  plaintiff  was  not  notified,  and  it 
was  submitted  to  the  jury  to  find  whether  he  entered  with  consent 
or  acquiescence  of  the  employees  of  the  defendant.  A  passenger 
who  has  an  open  way  to  an  open  car,  going  to  the  place  to  which 
he  bought  and  holds  a  ticket,  without  knowledge  that  the  ticket  is 
not  good  on  such  car,  is  not  to  be  treated  as  a  wrong-doer,  endeav- 
oring to  ride  without  payment  of  fare,  or  to  ride  on  a  car  which  he 
knows  his  ticket  gives  no  right  to  enter.  If  the  plaintiff  knew 
that  his  ticket  was  not  good  on  that  car,  and  that  he  had  no  right 
to  enter  without  a  special  ticket,  he  was  a  trespasser ;  otherwise  he 
was  not ;  and  the  determination  of  this  was  fairly  submitted  to  the 
jury. 

For  the  reasons  stated,  the  third,  fourth,  fifth,  seventh,  and 
eighth  specifications  of  error  are  not  sustained.  Nor  need  much 
be  added  with  reference  to  the  first  specification.  The  plaintiff's 
first  point  was  not  affirmed  as  an  entirety  ;  but  instead  tiie  court 
gave  full  instruction  on  the  matters  suggested  in  the  point.  What 
the  court  said  in  the  answer  was  the  instruction,  and  was  free  of 
INSTRUCTION  A8  ©rror.  That  instruction  did  not  submit  whether  the 
defendant  considered  the  place  dangerous  wheriB  the 
plaintiff  was  put  off,  but  did  submit  whether  he  was 
ejected  at  a  dangerous  place.  If  it  be  true  that  the  plaintiff 
was  ejected  a  little  west  of  the  brid^,  the  conductor  pointing  to  a 
light,  remarking  that  would  take  him  to  the  depot,  it  is  by  no 
means  singular  that  the  plaintiff  did  not  see  the  bridge,  or  that  a 
jury  f  ouna  that,  amid  the  numerous  railway  tracks  and  moving  cars 
and  locomotives  in  the  night-time,  was  a  dangerous  place  for  a 
stranger.  And  if  he  was  ejected  east  of  the  bridge,  there  is  testi- 
mony that  it  was  amidst  railway  tracks,  moving  trains  and  locomo- 
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tives,   and  of  the  efforts  of  the  plaintiff  to  reach  a  place  of 
safety. 

All  the  defendant's  points  from  the  ninth  to  the  seventeenth, 
except  the  sixteenth,  both  inclusive,  were  affirmed.  These  need 
not  be  repeated.  The  jury  in  that  way  were  fully  instructed 
respecting  the  requisite  care  and  duty  of  the  plaintiff 
after  he  was  ejected,  and  that  any  negligence  on  his 
part  in  looking  out  for  his  safety  would  defeat  his  claim 
for  damages.  They  are  referred  to  as  aiding  to  understand  the 
instructions  of  which  complaint  is  made.  For  instance,  the  four- 
teenth point  sharply  defines  the  duty  of  the  plaintiff  with  respect 
to  ^the  safe  ways  at  the  bridge,  and  instructed  the  jury  that  if  he 
neglected  his  duty  he  could  not  recover.  But  in  the  sixteenth  point 
the  court  is  asked  to  determine  the  fact  of  neglect  and  direct  a 
verdict  for  defendant.  The  fourteenth  point  was  pertinent  with 
reference  to  the  testimony.  The  plaintiff,  since  he  was  hurt,  has 
learned  the  location  of  the  bridge,  and  he  thinks  he  was  put  off 
the  car  east  of  it.  He  has  no  recollection  of  passing  under  it ;  did 
not  look  for  it ;  could  have  seen  it  had  he  looked  for  it ;  did  not  then 
know  a  bridge  was  there,  and  there  wtis  nothing  to  call  his  atten- 
tion to  a  bridge.  To  have  affirmed  the  defendant's  sixteenth  point 
would  have  been  palpable  error. 

The  defendant  s  eighteenth,  nineteenth,  and  twentieth  points 
were  rightly  refused,  with  proper  instructions  on  the  subject  sug- 
gested. If  he  was  knocked  down  by  a  blow  in  his  rear  which 
rendered  him  unconscious,  it  does  not  follow  that  because  he  can- 
not tell  what  struck  him,  the  jury  may  not  find  the  fact  that 
his  injury  was  the  direct  consequence  of  a  particular 
act.  It  was  unnecessary  to  find  whether  he  was  struck  wSntiff  coS? 
by  a  locomotive  or  a  car;  but  it  was  essential  that  the  "°* 
jury  should  find  that  his  injuries  were  the  natural  and  probable 
consequence  of  the  act  of  the  conductor;-  such  a  consequence  as, 
under  the  surrounding  circumstances  of  the  case,  might  and  should 
have  have  been  foreseen  by  the  conductor  as  likely  to  flow  from  his 
act.  It  is  said  that  these  points  were  intended  to  squarely  prese^it 
the  question  of  remote  and  probable  cause.  If  the  plaintiff  was 
put  off  at  a  safe  place,  and  he  wandered  to  a  dangerous  one,  the 
cause  was  remote.  So  would  it  be  had  he  remained  in  a  place  of 
safety  and  some  agency  had  brought  his  hurt.  Was  the  place  dan- 
gerous ?  Not  alone  because  of  tlie  railway  tracks  and  switches ; 
but  of  their  use  by  trains,  cars,  locomotives,  and  for  the  making- 
np  of  trains.  These  were  the  conditions  present  which  made  the 
place  dangerous,  especially  dangerous  for  a  stranger  in  the  night* 
time.  While  the  plaintiff  was  trying  to  get  out  of  that  place  he 
received  the  injury.  There  is  as  little  reason  for  inference  that  he 
was  hurt  by  a  sand-bag  as  there  would  have  been  had  tlie  blow 
killed  him.     It  is  probable  that  the  jury  inferred  that  one  of  the 
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things  which  made  the  place  daDgerous  struck  him.  There  is 
where  the  defendant  pat  him  and  v^here  he  was  hurt ;  the  cause 
and  effect  were  closely  connected,  and  by  prudent  circumspection 
and  ordinary  thoughtfulness  the  conductor  could  have  foreseen  that 
the  plaintiff's  injury  was  likely  to  happen.  Under  the  facts  and 
circumstances  which  the  jury  could  properly  find,  had  the  court 
ruled  that  the  defendant  was  not  liable  by  reason  of  remoteness  of 
the  cause  of  injury,  it  would  have  been  equivalent  to  saying  that 
it  was  wholly  immaterial  whether  the  plaintiff  was  ejected  at  a 
safe  or  a  dangerous  place,  for  in  either  case  he  could  not  recover. 

The  questions  raised  by  the  numerous  alleged  errons  in  the  gen- 
eral charge  have  already  been  considered,  and  only  two  of  the 
puLci  OF  EX-  specifications — the. fifteenth  and  twenty-second — will 
"^'°"-  be  noted.     The  fifteenth  complains  of  the  following 

sentence:  "The  plaintiff  further  claims  that  the  place  where  he 
was  put  off  was  a  dangerous  and  improper  place  for  putting  off  a 

!)a8senger,  and  that  his  ejection  was  a  wrongful,  wanton,  and  in- 
mman  act  on  part  of  the  conductor,  and  wholly  unjustified  by  the 
circumstances. 

The  defendant  characterizes  this  as  unwarranted,  unjust,  and 
unfair;  that  there,  is  no  such  averment  in  the  declaration,  nor  was 
evidence  thereof  introduced  at  the  trial ;  and  the  statement  was 
calculated  to  poison  the  minds  of  the  jury.  It  is  true  that  the 
phrase  "  wanton  and  inhuman"  is  not  in  the  declaration.  But  each 
count  avers  that,  in  the  night-time,  the  plaintiff  urging,  asking, 
and  insisting  that  he  be  carried  at  least  to  the  nearest  station  and 
place  of  safety,  the  conductor  compelled  him  to  get  off  at  a  dan- 
gerous place,  ''  it  being  upon  and  in  the  midst  of  many  railway 
tracks,  switches,  trains,  cars,  engines,  locomotives,  and  where  trains 
of  freight  were  and  are  made  up,  and  where  trains,  cars,  engines, 
and  locomotives  pass  and  repass,  and  at  a  place  strange  and  un- 
known to  the  plaintiff."  The  plaintiff  claimed  there  was  testimony 
tending  to  prove  that  averment,  and  very  likely,  orally,  at  the  trial 
spoke  of  the  act  of  ejecting  him  at  such  a  place  as  wanton  and 
inhuman.  But  whether  he  did  so  qualify  the  act  or  not,  the  court 
merely  stated  the  claim,  without  alleging  or  asserting  anything,  or 
indicating  that  it  was  sustained  by  proof.  With  equal  fairness  the 
claims  of  each  party  were  stated.  If  the  averment  in  the  declara- 
tion be  true,  was  not  the  act  of  the  conductor  inhuman  ? 

The  twenty-second  specification  complains  of  the  following :. 
"  It  was  the  duty  of  the  conductor  to  use  discrimination,  and  not 
to  treat  as  a  mere  trespasser  and  tramp  and  wrong-doer  a  passen- 
ger who  was  merely  guilty  at  most  of  an  error  of  judgment,  or 
neglect  to  make  inquiries  he  oueht  legally  to  have  made. 

That  proposition  is  sound.     If  the  jury  found  that  the  plaintiff 
was  a  passenger  merely  guilty  of  error  of  judgment  and  neglect  to 
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make  the  inqniries  he  ought  to  have  made,  then  he  was  not  to  be  - 
treated  as  a  trespasser  and  wrong-doer.     In  exercising 
discrimination  the  conductor  would  note  his  conduct,  £?  usS^w  S- 
whether  he  had  or  had  not  a  ticket,  or  whether  he  JSoSS     **^ 
was    able  and  willing  immediately  to   pay  the  fare. 
If  he  acted  as  a  trespasser  and  wrong-doer,  and  not  as  a  passenger 
who  had  made  a  mistake,  he  could  not  complain  of  the  treatment  he 
thus  invited.     With  the  context  it  is  plain  that  the  jury  could  not 
have  understood  that  sentence  as  an  instruction  that  the  plaintiff 
was  a  passenger  only  guilty  of  error  of  judgment  and  neglect.     In 
the  sentence  immediately  preceding,  the  court  charged  that  if  the 
plaintiff,  knowing  that  he  was  not  entitled  to  ride  on  thut  train, 
and  in  wilful  violation  of  the  rules  of  the  company,  entered  the 
train,  he  was  a  mere  trespasser.     And  the  jury  were  repeatedly 
told  they  were  to  determine  every  question  of  fact. 

There  was  no  error  in  the  refusal  of  defendant's  fifth  point. 
The  second  count  alleges  no  contract  other  than  is  implied  by  ac- 
cepting the  plaintiff  as  a  passenger,  without  his  having  a  ticket, 
and  charges  that  his  tender  of  the  fare  was  refused  and 
that  he  was  wrongfully  ejected  at  a  dangerous  place. 
His  right  to  recover,  under  the  pleadings,  did  not  de- 
pend on  showing  a  right  to  ride  on  the  limited  express.  He  was 
bound  to  show  and  did  show  that  he  was  a  passenger,  and  as  such, 
if  by  the  omission  of  the  defendant's  employees  to  warn  him  that 
he  could  not  rightfully  enter  that  train,  without  a  special  ticket,  he 
entered  it  by  mistake,  he  was  entitled  to  the  treatment  due  to  a 
passenger,  though  not  entitled  to  ride  on  that  train.  It  is  clear  that 
the  cause  was  tried  on  its  merits,  and  if  it  be  that  the  declaration 
does  not  set  forth  the  case  with  accuracy^  it  is  amendable.  A  mere 
technical  defect  that  did  not  and  could  not  mislead  is  no  ground 
for  reversal. 

The  twenty-fourth  specification  is  not  sustained  for  reasons 
stated  in  Litchtenwallner  v,  Laubach,  105  Pa.  St.  360. 

Were  it  conceded  that  it  was  error  to  exclude  the  question  made 
the  subject  of  the  twenty-fifth  specification,  there  is  now  evidbiicb. 
no  cjiuse  for  complaint,  for  at  a  later  stage  in  the  trial  the  defendant 
recalled  the  witness,  who  corrected  the  alleged  mistake,  and  was  ex- 
amined and  testified  fully  on  the  very  point  to  which  the  overruled 
question  was  directed. 

Manifestly,  there  is  no  error  in  the  rulings  made  the  subject  of 
the  last  two  specifications. 

The  remaining  specification  which  will  be  remarked  alleges 
error  in  the  qualified  aflirmance  of-  the  plaintiff's  second  point : 
'*That  if  the  jury  find  from  the  evidence  that  the  servants  of 
the  defendant  ejected  the  plaintiff  from  their  cars  not  p^j^nvBDAMA. 
at  a  regnlar  station,  nor  at  a  dwelling-house,  as  required  o»-bom  ab 
by  the  rules  of  the  company,  but  at  a  place  known 
to  the  defendant  to  be  dangerous  and  unsafe,  then,  and  in  that  case, 
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if  they  find  for  the  plaintiff,  their  verdict  should  be  punitive  dam- 
ages." 

The  jury  were  instructed  that  under  such  circumstances  they 
could  find  punitive  damages  or  only  compensatory  damages.  In 
considering  other  points,  reference  has  been  made  to  the  averments 
and  evidence  touching  the  time,  place,  and  circumstances  of  the 
plaintiff's  ejection.  It  is  uncontroverted  that  the  rules  referred  to 
in  the  point  existed,  and  respecting  them  the  defendant  well  says : 
"  But  the  rules  of  the  company  were  not  established  for  the  bene- 
fit of  trespassers ;  they  were  established  for  the  protection  of  the 
public  and  for  the  benefit  of  those  with  whom  they  stand  in  con- 
tractual relation."  It  is  unnecessary  now  to  consider  whether  the 
company  may  put  off  a  trespasser,  to  whom  it  owes  no  duty,  at  a 
place  where  there  is  probabihty  that  he  will  be  killed. 

Very  little  stress  need  be  put  on  the  existence  of  said  rules, 
reasonable  as  they  are,  directing  only  such  treatment  as  ought 
to  be  given  to  passengers  were  no  such  rules  expressly  adopted. 
That  they  are  for  guidance  of  the  employees  in  the  putting  off 

Kassengers  who  have  no  right  to  ride  on  the  trains  which  they 
ave  entered  is  obvious.  If  they  had  right  on  the  train  there 
would  be  no  occasion  to  put  them  off.  But  in  determining 
whether  the  conductor  acted  in  reckless  disregard  of  the  plaintiff's 
rights,  the  jury  ought  to  have  kept  in  view  the  fact  that  he  violated 
an  express  rule  calculated  to  promote  the  safety  of  passengers  and 
those  having  contractual  relation  with  the  defendant.  This  con- 
ductor committed  no  batterv.  He  made  no  threats.  He  acted 
quickly.  A  glance  at  the  ticket,  a  pull  at  the  bell-rope,  the  stop- 
ping of  the  train,  a  deaf  ear  to  the  plaintiff's  entreaties  to  be  carried 
to  a  place  of  safety,  a  few  significant  words,  and  the  plaintiff  fol- 
lowed him  to  the  ground,  there  to  be  pointed  to  a  light  towards 
the  depot,  but  not  to  a  bridge  or  any  safe  way  out  of  Iiis  peril.  If 
there  was  no  wilful  misconduct  by  the  conductor,  how  can  it  l)e 
said  that  he  was  not  recklessly  indifferent  to  the  consequences  like- 
ly to  befall  the  plaintiff  ?  If  the  suit  were  against  him  there  could 
be  little  question  that  the  jury  would  be  permitted  to  give  exem- 
plary damages. 

The  liability  of  railway  and  other  corporations  to  exemplary  dam- 
ages for  gross  negligence  is  well  settled.  The  general  rule  in  cases 
for  negligence  is  that  only  compensatory  damages  can  be  given. 
Juries  are  not  at  liberty  to  go  farther  than  compensation,  unless  the 
injury  was  done  wilfully,  or  was  the  result  of  that  reckless  indif- 
ference to  the  rights  of  others  which  is  equivalent  to  a  violation  of 
them.  There  must  be  wilful  misconduct,  or  that  entire  want  of 
care  which  would  raise  a  presumption  of  conscious  indifference 
to  consequences.  Milwaukee  &  St.  P.  R.  Co.  v.  Armes,  91  U.  S. 
R.  489.  The  corporation  is  liable  for  exemplary  damages  for  the 
act  of  its  servant,  done  within  the  scope  of  his  authority,  under  cir- 
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camstances  which  would  give  such  right  to  the  p]aintiff  as  against 
the  servant  were  the  suit  against  him  instead  of  the  corporation. 
Judgment  affirmed. 

Opinion  by  Tednkey,  J.     Sterrett,  J.,  absent. 

• 

Rights  of  Passenger  upon  a  "  Limited  "  Traint — It  is  believed  that  no 
authority  has  taken  the  extreme  view  that  there  can  be  a  conclusive  legal 
presumption  of  knowledge  of  railroad  regulations. 

But  it  seems  to'  the  writer  that  the  opinion  in  the  principal  case,  in  point 
of  fact  comes  perilously  Dear  to  tolerating  the  doctrine  it  in  terms  repudiates, 
when  it  says  that  the  plaintiff  was  bound  to  ascertain  and  know  the  regula- 
tions of  the  defendant  entering  into  the  contract.  Would  not,  in  most  States 
at  least,  a  more  accurate  statement  be  that  the  company  was  bound  so  to 
publish  its  regulations  that  the  plaintiff  could  not  without  almost  wilful 
neglect  help  being  aware  of  them  ?  It  must  be  remembered,  however,  in  this 
connection,  that  the  Pennsylvania  decisions  are  in  some  respects  indulgent 
to  the  common  carrier.  In  the  great  controversy,  for  example,  as  to  carrier's 
liability,  it  is  there  held  that  he  may  limit  his  responsibility  by  a  mere  notice, 
if  explicit,  which  is  not  the  law  in  most  States.  Penna.  R.  v,  Schwarzen- 
berger,  45  Pa.  St.  208;  2  Hedfield  on  R.  100. 

The  present  is  the  first  case  we  have  met  dealing  with  limited  trains. 

A  **  limited"  train  ordinarily  means  one  upon  which  the  places — limited  in 
number — maybe  engaged  in  advance,  and  which  runs  upon  ** limited  "  time. 
The  train  is  usually  made  up  of  parlor  cars,  and  a  higher  fare  is  charged. 
Such  an  arrangement  affords  an  extra- luxurious  and  rapid  journey  to  those 
who  will  pay  more  for  these  privileges.  The  custom  almost  always,  we 
believe,  observed  upon  these  trains — as  upon  sheping-cars — is  that  he  who 
presents  himself  and  pays  the  extra  charge  is  accommodated  if  there  are 
places  on  tlie  train  unengaged.  The  question  which  the  present  case  raises 
IS  whether  this  custom  of  railroads  is  also  enjoined  by  law,  or  whether  the 
companies  may  at  their  option  eject  the  traveller  who  is  found  on  a  limited 
train  without  a  proper  ticket,  even  though  he  has  been  guilty  of  no  wilful 
disregard  of  rules,  and  there  are  places  vacant. 

We  cannot  positively  affirm  as  law  that,  as  to  ordinary  passenger  trains,  any 
orderly  person  who  in  lieu  of  ticket  promptly  offers  the  conductor  full  fare 
is  entitled  to  remain  upon  the  train,  though  there  are  authorities  which  seem 
to  tend  that  way.  State  e.  Gk>old,  53  Maine,  279;  Curl  e.  Railroad,  11  Am. 
&  £ng.  R.  R.  Cas.  85,  and  note;  Clark  v.  W.  &  W.  R.,  18  Am.  &  £ng.  R. 
R  Cas.  366,  and  note. 

No  case  has  been  found,  however,  which  denies  this  right  of  the  passenger; 
none,  which  even  shows  any  attempt  to  eject  in  such  circumstances  made  by 
trainmen.  The  regulation  that  tickets  must  be  bought  is  enforced  only  by 
charging  more  on  fares  paid  in  the  cars,  or  by  requiring  tickets  to  be  shown 
before  passengers  are  admitted  to  the  train,  both  legitimate  expedients. 
See  note.     O'Brien  v,  N.  T.  C,  etc.,  R.,  1  Am.  &  Eng.  R.  R.  Cas.  259. 

As  to  freight  trains  carrying  passengers  a  special  rule  exists;  and  it  is  per- 
missible to  put  off  passengers  without  tickets,  even  though  fare  is  tendered. 
A  reason  for  this  assigned  by  Sutliff,  J.,  in  an  Ohio  case  cited  below,  is,  that 
care  on  the  part  of  railroads  for  the  safety  and  comfort  of  the  public  *'  forbids 
that  they  should  be  required  to  admit  passengers  generally  upon  their  freight 
trains  in  the  same  manner  that  it  is  incumbent  for  them  to  do  upon  passenger 
trains.*'  To  this  it  may  be  added  that  these  trains  are  a  convenience  to  the 
public  on  out-of-the-way  lines,  where  the  business  at  smaller  stations  is  not 
such  as  to  make  it  pay  to  stop  passenger  trains  frequently,  or  at  the  most 
suitable  hours  for  tne  way-passenger.  The  duties  of  a  freight  conductor, 
sufficient  without  the  added  task  of  taking  money  and  making  change,  and 
the  risk  of  loss  and  embezzlement  to  the  company,  are  also  to  bd  considered. 
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The  safeguards  with  which  the  courts  have  been  specially  careful  to  hedge 
this  reasonable  exception,  seem  to  us  to  go  towards  proving  the  rule.  Notice 
of  the  regulation  must  be  posted  at  stations.  Opportunity  to  buy  tickets 
must  be  given.  The  passenger  may  not  be  regarded  as  a  trespasser.  And 
in  the  case  her^  cited  from  Illinois  (an  important  railroad  State),  the  court 
suggests  the  propriety  of  a  verbal  notice  of  the  regulation  by  the  conductor 
before  the  train  starts.  C.  C.  &  0.  R.  v.  Bartram,  11  Ohio,  St.  U.  S.  457;  I. 
C.  R.  V.  Sutton,  53  111.  891;  B.  &  M.  R.  v.  Rose,  1  Am.  &  Eng.  R.  R.  Gas. 
257,  note. 

Moreover,  where  a  railroad  regularly  undertakes  to  take  passengers  on  a 
freight  train  it  becomes  a  carrier  by  that  train,  and  the  public  is  entitled  to 
the  same  rights  as  on  passenger  trains.     C.  &  A.  R.  v,  Flagg,  48  111.  364. 

In  one  respect  only,  important  to  the  present  inquiry,  do  limited  differ 
from  ordinary  trains — seats  on  the  former  may  be  engaged  in  advance.  But, 
when  there  are  places  actually  (ree,  the  fact  that  they  might  have  been  taken 
can  interpose  no  objection  to  the  right  of  the  casual  applicant. 

With  the  increasing  demand  for  luxury  and  speed  in  travel  these  limited 
trains  will  likely  be  multiplied.  That  it  should  be  the  law  that  the  incon- 
venience, the  punishment  even,  of  having  to  get  off  in  the  midst  of  his 
journey  can  be  imposed  upon  him  who,,  perhaps  unknowingly,  boards  a 
limited  train  without  the  proper  ticket,  seems  unnecessary  either  to  the 
travelling  public  or  to  the  rights  of  the  railroads;  and  if  unnecessary,  then 
contrary  to  the  maxims  of  a  progressive  system  of  railroad  law. 

Chablbs  Chauhcet  Sayagb. 


£ansas  PAcmo  R.  Co, 
Atchison,  Topeka  and  Santa  FA  R.  Co. 

(112  United  States  Seports,  414.) 

Under  the  act  of  March  3,  1868,  12  Stat.  772,  granting  lands  to  Kansas  to 
aid  in  the  construction  of  railroads,  no  title  could  be  acquired  in  any  specific 
tracts  as  indemnity  lands  until  actual  selection;  and  no  selection  could  be 
made  of  lands  appropriated  by  Congress  to  other  purposes  prior  to  the  date 
of  the  selection. 

This  was  a  suit  in  equity  brought  up  on  appeal  from  an  adverse 
decree  of  the  Circuit  Court  in  Kansas.  See  2  McCrary,  550.  The 
object  of  the  suit  was  to  have  a  decree  entered,  declaring  that  the 
appellee  had  wrongfully  accepted  eVideiice  of  title  to  more  than 
five  thousand  acres  oi  land,  situate  in  Wabaunsee  and  Osage 
counties,  Kansas,  which  were  granted  by  Congress  to  the  appellant 
and  which  were  alleged  to  be  worth  more  than  $10,000 ;  and  that 
the  appellee  be  decreed  to  convey  said  lands  to  appellant. 

f/.  jt.  Usher  for  appellant. 

James  Hdgermcm  and  «/.  H,  McGowan  for  appellee. 

Field,  J. — The  plaintiff  and  the  defendant  were  incorj>orated 
by  the  Territorial  Legislature  of  Kansas ;  and  the  qiiestion  in  con- 
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troversj  relates  to  land  which  they  respectively  claim  under  grants 
from  the  United  States.     The  plain  tin's  original  name  factb. 

was  the  Leavenworth,  Pawnee  &  Western  E.  Co.,  and  it  is  thns 
termed  in  the  act  of  Congress  of  1862  creating  the  Union  Pacific 
R.  Co.  After  the  Territory  became  a  State  that  name  was  changed 
to  the  Union  Pacific  R.  Co.,  Eastern  Division,  and  the  corporation 
was  so  called  in  subsequent  legislation  of  Congress  until  some  time 
in  1869,  when  it  received  its  present  designation. 

The  admission  of  Kansas  as  a  State  into  the  Union,  and  the  con- 
sequent change  of  its  form  of  government,  in  no  respect  affected 
the  essential  character  of  the  corporations  or  their  powere  or  rights. 
They  must  after  that  change  be  considered  as  corpora-  ^ 
tions  of  the  State,  as  much  so  as  if  they  haH  derived  their  poeatioh  mot 
existence  from  its  legislation.  As  its  corporations  they  ADMisaioir  of 
are  to  be  treated,  so  far  as  may  be  necessary  to  enforce 
contracts  or  rights  of  property  by  or  against  them,  as  citizens  with- 
in the  clause  of  the  Constitution  declaring  the  extent  of  the  judi- 
cial power  of  the  United  States.  It  has  been  expressly  held  that 
they  are  to  be  so  considered  when  they  have  controversies  with 
citizens  of  other  States.  And  the  same  course  of  reasoning  which 
led  to  this  decision  must  also  lead  to  the  conclusion  that  in  all 
cases  where  a  federal  court  can  take  jurisdiction  of  controversies 
between  citizens,  whether  of  different  States  or  of  the  same  State,  - 
it  will  take  jurisdiction  of  like  controversies  between  corporations, 
and  treat  them  as  citizens  of  the  State  under  whose  laws  they  were 
created  or  continue  to  exist. 

The  Constitution  declares  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  in  law  and  equity  arising  under  it,  the 
laws  of  the  United  States,  and  treaties  made  under  their  authority 
The  act  of  March  3, 1875,  18  Stat.  470,  invests  the  Cir-  judicial  pow- 
cuit  Court  with  original  cognizance,  concurrent  with  the  states-^uris- 
courts  of  the  several  States,  "  of  all  suits  of  a  civil  corporatioks. 
nature  at  common  law  or  in  equity"  thus  arising,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500. 
The  reasons  for  granting  this  jurisdiction,  and  for  investing  it  in 
the  Circuit  Courts,  are  as  applicable  where  the  controvei-sies  are 
between  citizens  united  under  a  corporate  name,  as  where  they  are 
between  citizens  in  their  individual  capacity.  A  private  corpora- 
tion is,  in  fact,  but  an  association  of  individuals  united  for  a  law- 
ful purpose  and  permitted  to  use  a  common  name  in  their  business 
and  to  have  a  change  of  members  without  dissolution.  As  said 
by  Chief  Justice  Marehall  in  Providence  Bank  v.  Billings,  4  Pet. 
514,  at  p.  562  :  "  The  grant  of  incorporation  is  to  bestow  the  char- 
acter and  properties  of  individuality  on  a  collective  and  changing 
body  of  men." 

The  controversy  in  this  case  arises  upon  laws  of  the  United 
States.     As  far  back  as  Cohens  v,  Virginia,  6  Wheat.  264,  379,  de- 
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cided  more  than  sixty  years  ago,  it  was  said  that  a  case  may  be  con- 
sidered to  arise  under  tjie  Constitution  or  a  law  of  the  United  States 
whenever  its  correct  decision  depends  upon  the  construction  of 
either.  The  same  thing  is  expressed  by  the  •  statement  that  a  case 
arises  under  the  Constitution  or  laws  of  the  United  States  when- 
ever the  rights  set  up  by  a  party  may  be  defeated  by  one  construc- 
tion or  sustained  by  the  opposite  construction.  Osborne  v.  Bank 
of  the  United  States,  9  Wheat.  738.  Here  both  corj)orations  claim 
title  to  the  same  land  in  Kansas  under  different  acts  of  Congress, 
and  the  decision  depends  upon  the  construction  given  to  those  acts. 
It  is  therefore  clear  that  tlie  court  below  had  jurisdiction  of  the 
subject  of  the  suit  and  of  the  parties. 

The  plaintiff  claims  under  the  act  of  July  1,  1862,  12  Stat.  489, 
to  aid  the  construction  of  a  railroad  and  telegraph  line  from   the 
^        Missouri  River  to  the  Pacific  Ocean,  and  acts  amending 
ACT  OF  JULY  1.  or  supplementing  it.     That  act  granted  to  the  company 
formed  under  its  provisions,  for  every  mile  of  the  road, 
five  sections  of  public  land  designated  by  odd  numbers  on  each  side 
of  the  line  of  the  road,  within  the  limit  of  ten  miles,  which  were 
not  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States, 
and  to  which  a  pre-emption  or  homestead  claim  had    not  attached 
at  the  time  the  line  was  definitely  fixed.     It  also  provided  tliat 
whenever  the  company  had  completed   forty  consecutive  miles  of 
any  portion  of  the  road  and  telegraph  line,  and  supplied  all  neces- 
sary equipments  and  appurtenances  of  a  first-class  I'oiid,  the  Presi- 
dent of  the  United  States  should  appoint  three  commissioners  to 
examine  the  same,  and  if  they  reported  that  the  road  and  telegraph 
line  had  been  cpnstructed  and  equipped  in  all  respects  as  required, 
patents  were  to  issue  for  the   adjacent  lands.     An    examination 
was  to  be  had,  as  each  successive  section  of  forty  miles  was  com- 
pleted, and,  upon  a  favorable  report  of  the  commissioners,  other 
similiar  patents  were  to  issue,     "Within  one  year  after  its  passage 
the  company  was  required  to  file  in  the  Department  of  the  Interior 
its  assent  to  the  act,  and  within  two  years  afterwards  to  designate 
the  general  route  of  its  road  as  near  as  might  be,  and  to  file  a  map 
of  the  same  in  that  department.     The   Secretary  of  the  Interior 
was  then  to  withdraw  the  lands  within  fifteen  miles  of  the  desig- 
nated route  from  pre-emption,  private  entry,  and  sale,  and  when 
any  portion  of  the  road  was  finally  located  he  was  to  cause   the 
lands  granted  to  be  surveyed  and  set  off  as  fast  as  necessary  for  the 
purposes  mentioned. 

On  the  2d  of  July,  1864,  an  amendatory  act  was  passed  doub- 
ling the  grant,  and  extending  the  limits  within  which  the  lands 
effbct  of  were  to  be  withdrawn  to  twenty-five  miles,  but  declar- 
ACT.  ^  ^  ing  that  neither  act  should  defeat  or  impair  any  pre- 
emption, homestead,  swamp-land,  or  other  lawful  claim,  nor  include 
any  government  reservation  or  mineral  lands.     13  Stat.  356.    It 
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contained  no  express  words  of  new  and  additional  grant,  but  pro- 
vided that  the  numbers  in  the  act  of  1862  should  be  stricken  out 
and  larger  numbers  inserted  in  Jieu  thereof.  Thencefortli  the  act 
of  1862  is  to  be  read  as  against  the  United  States  and  all  parties 
not  having  acquired  in  the  mean  time  paramount  rights,  as  though 
the  substituted  numbers  were  originally  inserted  therein.  Missouri, 
Kansas  &  Texas  R.  Co.  v.  Kansas  Pacific  E.  Co.,  97  U.  S.  491, 
497;  United  States  v.  Burlington,  etc.,  R.  Co.,  98  U.  S.  334.  The 
title  to  the  increased  quantity  of  land  must,  with  the  exceptions 
mentioned,  therefore,  be  deemed  to  have  passed  to  the  grantee  at- 
the  date  of  the  original  act. 

.  That  act  contemplated  the  connection  of  several  branch  roads 
with  the  main  line,  one  of  which  the  plaintiff  was  to  construct.  It 
directed  the  President  to  designate  the  initial  point  of  that  line  in 
Nebraska,  on  the  100th  meridian  west  from  Greenwich,  at  which 
the  eastern  branches  were  to  unite,  and  authorized  the  plaintiff  to 
construct  a  railroad  and  telegraph  line  from  the  Missouri  River  at 
the  mouth  of  the  Kansas  River  at  the  south  side  thereof,  so  as  to 
connect  with  the  Pacific  road  of  Missouri  at  that  point.  In  case 
the  general  route  of  the  main  line  was  located  so  as  to  require  a 
departure  northerly  from  the  proposed  Kansas  road  before  it 
reached  that  meridian,  the  location  of  that  road  was  to  conform  to 
it.  The  route  in  Kansas  west  of  the  meridian  of  Fort  Riley  to 
the  initial  point  mentioned  was  to  be  subject  to  the  approval  of  the 
President  after  actual  survev. 

The  amendatory  act  of  1864  enlarged  the  grants  made  to  all  the 
branches  of  the  main  road.  As  was  said  by  this  court,  in  United 
States  V,  Burlington,  etc.,  R.  Co.,  98  U.  S.  341 :  "  All  ambndatort 
the  reasons  which  led  to  the  enlargement  of  the  origi-  ^^  °'  ^*^ 
nal  grant  led  to  its  enlargement  to  the  branches.  It  was  the  inten- 
tion of  Congress,  both  in  the  original  and  in  the  amendatory  act, 
to  place  the  Union  Pacific  Co.  and  all  its  branch  companies 
upon  the  same  footing  as  to  lands,  privileges,  and  duties,  to  the  ex- 
tent of  their  respective  roads,  except  when  it  was  otherwise  espe- 
cially stated.  Such  has  been  the  uniform  construction  given  to 
the  acts  by  all  departments  of  the  government.  Patents  have  been 
issued,  bonds  given,  mortgages  executed,  and  legislation  had  upon 
this  construction.  This  uniform  action  is  as  potential,  and  as  con- 
clusive of  the  soundness  pf  the  construction,  as  if  it  had  been  de- 
clared by  judicial  decision.  It  cannot  at  this  day  be  called  in  ques- 
tion.*' 

On  the  3d  of  July,  1866,  Congress  passed  an  act  enabling  the 
plaintiff  to  designate  the  general  route  of  its  road,  and  to  file  a 
map  thereof  at  any  time  before  the  1st  of  December,  ^^  of  jdly  s, 
1866,  and  providing  that  after  the  filing  of  the  map  ^*'' 
the  lands  along  its  entire  line,  so  far  as  it  was  designated,  should 
be  reserved  from  sale  by  the  Secretary  of  the  Interior.    It  also 
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provided  that  the  company  should  connect  its  line  of  road  and  tel- 
egraph with  the  Union  Pacific  road  at  a  point  not  more  than  fiftj 
miles  westerly  from  the  meridian  of  Denver,  in  Colorado. 

It  is  conceded  that  the  plaintiff  in  due  time  tiled  in  the  De- 
partment of  the  Interior  its  acceptance  of  the  acts  of  1862 
and  1864,  commenced  the  constraction  of  its  road  under  them, 
completed  it  within  the  required  time,  and  complied  with  the 
terms  and  conditions  essential  to  entitle  it  to  the  lands  granted ; 
that  on  the  10th  of  January,  1866,  it  filed  with  the  Secretary  of 
the  Interior  a  map  of  the  definite  location  of  its  road,  showing  the 
'  dates  of  the  actual  location  of  its  various  parts  in  compliance  with 
his  instructions ;  that  the  road  was  located  along  and  contiguous  to 
the  lands  in  controverey  before  February  4,  1865 ;  that  upon  that 
location  the  road  was  afterwards  duly  constructed  ;  that  on  Febru- 
ary 6, 1866,  the  location  was  approved  by  the  Commissioner  of  the 
General  Land  Office ;  that  by  mstrnctious  soon  afterwards  given 
the  odd-numbered  section^  of  land  within  twenty  miles  of  the  road 
were  withdrawn  from  sale  and  reserved  for  its  use ;  that  the  rail- 
road along  and  adjacent  to  the  lands  in  controversy  was  completed' 
and  accepted  by  the  President  before  December  14,  1866,  and  by 
his  order  the  Secretary  of  the  Interior  was  directed  to  issue  pat- 
ents to  the  plaintiff  for  the  adjacent  lands  under  the  grant ;  that 
the  lands  in  controversy  in  this  case  are  odd  sections  within  twentv 
miles  of  the  line  of  the  railroad  as  thus  constructed  and  accepted, 
and  were  public  lands  July  1,  1862,  and  have  not  since  been  en- 
tered under  any  pre-eniption  or  homestead  law,  or  otherwise  reserved 
or  disposed  of  by  the  United  States,  unless  they  are  embraced  in  a 
grant  to  the  State  of  Kansas  by  virtue  of  an  act  of  Congress  of 
March  8,  1863,  12  Stat.  772,  under  which  the  defendant  claims.  If 
not  thus  embmced  the  title  of  the  plaintiff  to  them  is  clear. 

By  that  act  Congress  gi'anted  lands  to  the  State  of  Kansas  for 
the  purpose  of  aiding  in  the  construction  of  various  railroads,  one 
of  which  was  to  extend  from  the  city  of  Atchison  via  Topeka, 
the  capital  of  that  State,  to  its  western  line  in  the  direction  of 
Fort  Union  and  Santa  F4  New  Mexico,  with  a  branch  down  the 
Neosho  Valley  to  a  point  where  the  Leavenworth  and  Lawrence 
road  entered  it.  The  lands  were  the  alternate  sections  designated 
by  odd  numbers  for  ten  sections  in  width  on  each  side  of  the  pro- 
posed road.  The  grant  was  accompanied  with  a  proviso  that  in 
case  it  should  appear  when  the  lines  or  routes  of  the  road  should 
be  definitely  fixed  that  the  United  States  had  sold  any  section 

granted  or  any  part  thereof,  or  that  the  right  of  pre-emption  or 
omestead  settlement  had  attached  to  it,  or  that  it  had  been  reserved 
by  the  United  States  for  any  purpose  whatever,  then  it  should  be 
the  duty  of  the  Secretary  of  the  Interior  to  select  from  the  pub- 
lic land^,  nearest  to  the  tiers  of  sections  specified,  an  equal  amount 
of  land  in  alternate  sections  or  parts  oi  sections,  designated  by 
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odd  nurabei-8,  not  previouslj  sold,  reserved,  or  otherwise  appropri- 
ated, to  be  held  by  the  State  of  Kansas  for  the  like  uses  and  pur- 
poses. The  legislature  of  the  State,  by  an  act  passed  February  9, 
1864,  accepted  tlio  grant  from  the  United  States,  and,  in  consider- 
ation that  the  Atchison,  Topeka  &  Santa  F^  B.  Co.  would  con- 
struct the  road  mentioned,  directed  the  governor  of  the  State, 
whenever  any  twenty  consecutive  miles  were  completed,  to  convey 
to  that  company  by  patent  the  lands  granted  bv  Congress  to  aid  in 
its  construction,  to  be  selected  opposite  to  andf  within  the  limit  of 
ten  miles  of  the  road.  On  the  16th  of  the  same  month  the  com- 
pany accepted  the  provisions  of  this  act  and  filed  its  acceptance 
with  the  Secretary  of  State.  On  the  19th  of  March  following,  be- 
fore any  route  of  the  road  had  been  designated  by  the  comptny  or 
any  map  of  it  filed,  the  Commissioner  of  the  General  Lana  Office 
made  an  order  withdrawing  from  private  sale  or  location,  and  from 
pre-emption  or  homestead  entry,  all  the  public  lands  lying  within 
ten  miles  of  lines  marked  by  him  on  a  oiagram  as  "  the  probable 
lines"  of  the  road  and  its  branches.  This  order  was  maae  at  the 
request  of  Senators  and  Kepresentatives  in  Congress  from  Kansas, 
and  was  approved  by  the  Secretary  of  the  Interior.  On  the  1st  of 
January,  1866,  the  company  filed  in  the  Department  of  the  Interior 
a  map  or  profile  of  its  road  from  Topeka  to  Emporia,  adjacent  to 
whicn  ana  within  twenty  miles  thereof  are  the  lands  in  controversy. 
It  is  conceded  that  afterwards  the  road  was  constructed  in  full 
compliance  with  the  act  of  Congress  and  the  act  of  the  State  of 
Kansas,  and  that  it  was  duly  approved  and  accepted  by  the  proper 
authorities.  When  its  line  was  definitely  fixed  it  appeared  that  of 
the  lands  lying  within  the  limits  of  ten  miles  thereoi,  many  sections 
and  parts  of  sections  had  been  sold  by  the  United  States,  and  to  many 
the  right  of  pre-emption  and  homestead  settlement  had  attached, 
and  that  some  had  been  reserved  bv  the  United  States  for  other 
purposes,  thus  greatly  diminishing  the  quantity  which  would  oth- 
erwise be  covered  by  the  grant.  To  make  up  the  deficiency,  the 
Secretary  of  the  Interior  selected  the  lands  in  controversy,  taking 
them  from  alternate  sections  designated  by  odd  numbers,  nearest 
the  tiers  of  sections  within  the  ten-mile  limit,  but  outside  of  that 
limit  and  within  twenty  miles  of  the  road.  These  indemnity  lands 
were  certified  to  the  State  by  the  land  department  against  the  ob- 
jections of  the  plaintiff,  and  the  proper  officers  ot  the  State  in 
May,  1873,  executed  a  patent  of  them  to  the  company. 

The  question,  therefore,  for  determination  is  whether  the  grant 
to  Kansas,  by  tlie  act  of  Congress  of  March  3,  1863,  covered  the 
title  to  these  indemnity  lands.  We  are  clear  that  it  did  titue  todidvm. 
not.  It  granted  only  alternate  sections,  designated  by  ^vwbsa^cS^- 
odd  numbers,  within  the  limit  of  ten  miles,  and  from  St^ilScb^^ 
them  certain  portions  were  to  be  excepted.  For  what  ^^^ 
W918  tbw  excepted  other  lands  were  to  be  selected  from  adjacent 
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lands,  if  any  then  remained,  to  which  no  other  valid  claims  had  origi- 
nated. Bat  what  unappropriated  lands  would  thus  be  found  and 
selected  could  not  be  known  before  actual  selection.  A  right  to 
select  them  within  certain  limits,  in  case  of  deficiency  within  tlie 
ten-mile  limit,  was  alone  conferred,  not  a  riglit  to  any  spectfie 
land  or  lands  capable  of  identification  by  any  principles  of  law  or 
rules  of  measurement.  Neither  locality  nor  quantity  is  given  from 
which  such  lands  could  be  ascertained.  If,  therefore,  when  such 
selection  was  to  be  made,  the  lands  from  which  the  deficiency  was 
to  be  supplied  had  been  appropriated  by  Congress  to  other  pur- 
poses, the  right  of  selection  became  a  barren  right,  for  until  se- 
lection was  made  the  title  remained  in  the  government,  subject  to 
its  disposal  at  its  pleasure.  The  grant  to  the  Kansas  Pacific  Co.  by  the 
act  of  1862  carried  the  odd  sections  within  the  limit  of  ten  miles 
from  its  road,  and  by  the  act  of  1864  such  sections  within  the  limit 
of  twenty  miles.  The  act  of  1862  is  to  be  construed,  as  already 
said,  as  though  the  larger  number  were  originally  inserted  in  it, 
and,  with  the  exceptions  stated,  it  must  be  held  to  pass  the  title  to 
the  grantee  as  against  the  United  States,  and  against  all  persons  not 
having  acquired  that  title  previous  to  the  amendment.  The  grant 
to  Kansas,  as  stated,  conferred  only  a  right  to  select  lands  beyond 
ten  miles  from  the  defendant's  road,  upon  certain  contingencies. 
It  gave  no  title  to  indemnity  lands  in  advance  of  their  selection. 

B}'  the  very  terms  of  the  grant  to  Kansas,  as  we  have  seen,  there 
was  accepted  from  it  any  sections  or  parts  thereof  which  the  United 
lakd^e^kkved  States  had  sold  or  reserved  for  any  purpose,  or  to 
TOBK"~wui^T^  which  a  pre-emption  or  homestead  settlement  had  at- 
wcLUDBD  iw.  tached  before  the  line  of  the  road  or  its  branches  had 
been  definitely  fixed.  And  the  Secretary  was  required  to  select, 
for  like  purposes,  outside  of  the  limits  of  the  grant,  as  much  lands, 
says  the  act,  "as  shall  be  equal  to  such  lands  as  the  United  States 
have  sold,  reserved,  or  otherwise  appropriated,  or  to  which  the 
rights  of  pre-emption  or  homestead  settlements  have  attached  as 
aforesaid."  The  reservation  "  for  any  purpose"  is  thus  made  to 
cover  not  merely  a  specific  reservation  in  terms  for  the  uses  of  the 
United  States,  but  any  appropriation  of  the  lands  by  the  govern- 
ment. 

The  line  of  the  road  of  the  Atchison,  Topeka  &  Santa  F6 
Co.   was  not  definitely  fixed  until   1866.     Until  then   the  ap- 

f)ropriation  of  lands,  even  within  the  limits  of  the  grant,  much 
ess  so  of  lands  without  them,  was  in  no  respect  an  impairment  of 
Its  rights.  The  appropriation  outside  of  those  limits  only  lessened 
the  number  of  sections  from  which  the  Secretary  might  under  cer^ 
tain  contingencies  have  the  right  to  select  indemnity  lands ;  it  had 
no  other  effect.  The .  order  of  withdrawal  of  lands  along  the 
"probable  lines"  of  the  defendant's  road  made  on  the  19th  of 
March,  1863,  by  the  Commissioner  of  thQ  General  Land  Oflice,  af- 
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fected  DO  rights  which  without  it  would  have  been  acquired  to  the 
lands,  nor  in  any  respect  controlled  the  subsequent  grant.  And, 
besides,  it  only  purported  to  apply  to  lands  within  the  ten-mile 
limit,  and  the  lands  in  controversy  lie  outside  of  it,  although  the 
court  below,  overlooking  the  stipulation  of  the  parties,  stated  the 
fact  to  be  otherwise,  an  error  which  probably  misled  it  to  its  con- 
clusion. 

It  follows  from  the  views  expressed  that  the  plaintifiE,  the  Kan- 
sas Pacific  R.  Co.,  under  the  acts  of  Congress  oi  1862  and  1864, 
by  a  compliance  with  all  their  provisions  in  the  construction  of  its 
road,  acquired  the  title  to  the  lands  in  controversy,  and  has  accord- 
ingly a  nght  to  record  evidence  of  it  in  the  form  of  a  patent. 

Tne  decree  of  the  court  below  is  revei*sed  and  the  case  remanded, 
with  directions  to  enter  a  decree  adjudging  that  the  title  to  the 
lands  in  controversy  passed  to  the  plaintiff  under  the  acts  of  Con- 
gress of  1862  and  1864 ;  and  that  the  defendant  execute  to  the 
plaintiff  a  conveyance  of  its  claim  and  interest  therein. 

Title  to  Lieu  Lands  fixed  by  Selection  only.— The  mere  location  of  the 
line  of  a  railroad  vests  no  title  in  the  company  to  indemnity  or  lieu  lands. 
The  title  to  these  only  vests  upon  their  actual  selection  under  competent  au- 
thority. Missouri,  K.  &  T.  R.  Co.  «.  Noyes,  24  Kan.  340;  s.  c,  5  Am.  & 
Eng.  R.  R.  Cas.  440;  Atchison,  T.  &  S.  F.  R  Co.  v.  Rockwood,  25  Kan. 
292;  s.  c,  5  Am.  &  Eng.  R.  R  Cas.  432;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Grin- 
nell,  103  U.  S.  739;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  447;  8t  Paul  &  Sioux 
City  R  Co.  V.  Winona  <&  St.  Peter  R.  Co.,  112  U.  S.  72. 
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V. 

Baeney  et  cH. 

(118  VwUA  StaUa  Beports,  618.) 

If  acts  granting  public  lands  to  a  State  to  aid  in  constructing  railroads 
contain  words  of  description  to  which  it  would  be  difficult  to  give  full  effect 
if  they  were  used  in  an  instrument  of  private  conveyance,  the  court  in  con- 
struing the  acts  will  look  to  the  condition  of  the  country  when  they  were 
passed,  as  well  as  to  the  purpose ,  declared  on  their  face,  and  will  read  all 
parts  of  them  together. 

By  the  act  of  March  3,  1857,  Congress  granted  to  the  then  Territory  of 
Minnesota,  in  aid  of  the  construction  of  certain  railroads,  certain  alternate 
sections  of  lands  along  the  lines  of  the  roads,  and  further  provided  that 
"in  case  it  shall  appear  that  the  United  States  have,  when  lines  of 
routes  of  said  roads  and  branches  are  definitely  fixed,  sold  by  sections 
or  any  parts  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre-emp- 
tion has  attached  to  the  same,  then  it  shall  be  lawful  for  any  agent  or  agents 
to  be  appointed  by  the  governor  of  said  Territory  or  future  State,  to  select, 
subject  to  the  approval  of  the  Secretary  of  the  Interior  from  the  lands  of 
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the  United  States  ...  so  much  land  ...  as  shall  be  equal  to  such  lands  as 
the  United  States  have  sold  or  otherwise  appropriated,  or  to  which  the  rights 
of  pre-emption  have  attached  as  aforesaid,"  etc.  Eeld,  that  the  indemnity 
clause  in  this  act  covers  losses  from  the  grant  by  reason  of  sales  and  the  at- 
tachment of  pre-emption  rights  previous  to  the  date  of  the  act,  as  well  as  by 
reason  of  sales  and  the  attachment  of  pre-emption  rights  between  date  and 
the  final  determination  of  the  route  of  the  road.  Railroad  Co.  «.  Baldwin, 
103  U.  S.  126  distinguished. 

The  act  of  March  8,  1865,  Stat.  526,  enlarged  the  grant  made  to  Minnesota 
by  the  act  of  March  3,  1857,  from  six  sections  per  mile  to  ten  sections,  and 
the  limits  within  which  the  indemnity  lands  were  to  be  selected  to  twenty  sec- 
tions; and  further  provided  that  any  *'  lands  which  may  have  been  granted 
to  the  Territory  or  State  of  Minnesota  for  the  purpose  of  aiding  in  the  con- 
struction of  any  railroad,  which  lands  may  be  located  within  the  limits  of 
this  extension  of  said  grant  er  grants,  shall  be  deducted  from  full  quantity  of 
the  lands  hereby  granted."  Prior  to  the  act  of  1865  a  grant  had  been  made 
to  a  railroad  of  lands  located  within  the  limits  covered  by  said  extension 
grant.  Sbldy  (1)  that  the  grant  by  the  act  of  1857  was  a  grant  of  land  in  place 
and  not  of  quantity;  (2)  that  the  enlargement  of  the  grant  by  act  of  1865  did 
not  change  its  nature  as  to  the  six  sections  originally  granted;  (3)  that  as  to 
remaining  four  sections  the  grant  was  one  of  quantity,  but  to  be  selected 
along  and  opposite  the  completed  road;  (4)  that  where  the  earlier  grant  to 
aid  in  the  construction  of  the  Minnesota  &  Cedar  Valley  R.  interferes  with 
the  extension  grant  to  the  plaintiff  in  error,  the  earlier  grant  takes  the  land, 
and  the  extension  must  be  abandoned . 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

On  the  third  of  March,  1857,  Congress  passed  an  act,  making  a 
grant  of  lands  to  the  Territory  of  Minnesota  to  aid  in  the  construc- 
tion of  certain  railroads,  with  their  branches,  and  amons^  others  a 
railroad  from  Winona,  a  town  on  the  Mississippi  river,  via  St.  Peter, 
to  a  point  on  the  Big  Sioux  river  south  of  the  forty-iifth  parallel 
of  north  latitude,  which  is  in  the  present  Territory  of  Dakota.  The 
language  of  the  act  is :  "  That  there  be,  and  is  hereby,  granted  to 
the  Territory"  "  every  alternate  section  of  land  designated  by 
odd  numbers  for  six  sections  in  width  on  each  side  of  each  of  said 
roads  and  branches ;  but  in  case  it  shall  appear  that  the  United 
States  have,  when  the  lines  or  routes  of  said  roads  and  branches 
are  definitely  fixed,  sold  any  sections  or  any  parts  thereof,  granted 
as  aforesaid,  or  that  the  right  of  pre-emption  has  attached  to  the 
same,  then  it  shall  be  lawful  for  any  agent  or  agents  to  be  appoint- 
ed by  the  govenior  of  said  Territory  or  future  State  to  select,  sub- 
ject to  the  approval  of  the  secretary'  of  the  interior,  from  the  lands 
of  the  United  States  nearest  to  the  tiers  of  sections  above  specified, 
so  much  land,  in  alternate  sections  or  parts  of  sections,  as  shall  be 
equal  to  such  lands  as  the  United  States  have  sold  or  otherwise 
appropriated,  or  to  which  the  rights  of  pre-emption  have  attached 
as  aforesaid ;  which  lands  (thus  selected  in  lieu  of  those  sold  and  to 
which  pre-emption  rights  have  attached  as  aforesaid,  together  with 
the  sections  and  parts  of  sections  designated  by  odd  numbers  as 
aforesaid  and  appropriated  as  aforesaid)  shall  be  held  by  the  Terri- . 
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torj  or  future  State  of  Minnesota  for  tlie  use  and  purpose  aforesaid ; 
provided  that  the  land  to  be  so  located  shall,  in  no  case,  be  further 
than  fifteen  miles  from  the  lines  of  said  roads  or  branches,  and  se- 
lected for  and  on  account  of  each  of  said  roads  or  branches."  11 
St.  at  Large,  195. 

On  the  twentj-second  of  May  of  the  same  year  the  legislature 
of  the  Territory  of  Minnesota  passed  an  act  to  execute  tlie  trust 
created  by  the  act  of  Congress,  and  among  other  things,  authorized 
a  corporation  previously  formed,  known  as  the  Transit  R.  Co.,  to 
construct  and  operate  the  railroad  mentioned  with  one  or  more 
tracks  from  Winona  to  the  Big  Sioux  river,  south  of  the  forty- 
fifth  parallel  of  north  latitude,  on  the  most  direct  and  feasible 
route,  by  way  of  St.  Peter,  and  granted  to  the  company,  in  order 
to  aid  in  the  construction  of  the  road,  the  interests  and  estate,  pres- 
ent and  prospective,  of  the  Territory  and  future  State  in  the  lands 
ceded  by  the  act  of  Congress,  together  with  the  rights,  privileges, 
and  immunities  conferred  by  it.  This  grant  was  made  with  a  pro- 
viso that  the  land  should  be  exclusively  applied  to  the  constraction 
of  the  road  and  to  no  other  purpose.  Tlie  Transit  R.  Co.  subse- 
quently mortgaged  to  the  State  the  lands  it  had  thus  received,  tOr 
gether  with  its  franchises,  in  order  to  obtain  aid  to  construct  the 
road  and  comply  with  the  conditions  on  which  the  aid  was  given. 
It,  however,  made  default,  and  the  mortgage  was  foreclosed  and 
the  property  and  franchises  of  the  company  were  sold  and  bought 
in  by  the  State.  These  proceedings  took  place  before  March  10, 
1862.  The  Territory  of  Minnesota  became  a  State,  and  was  admit- 
ted into  the  Union  iu  1857 ;  and  on  the  tenth  of  March,  1862,  its 
legislature  passed  an  act  transferring  to  the  Winona  &  St.  Peter  R. 
Co.,  the  defendant  below,  the  lands,  property,  franchises,  and 
privileges  which  the  State  had  acquired  from  tne  Transit  R.  Co. 
Soon  afterwards  the  defendant  commenced  the  construction  of  the 
railroad,  and  before  March,  1865,  completed  it  from  Winona  to 
Rochester,  a  distance  of  49^  miles. 

By  an  act  passed  on  the  third  of  March,  1865,  Congress  increased 
the  quantity  of  land  granted  to  Minnesota  by  the  act  of  1857  to 
ten  sections  per  mile  for.  all  of  the  roads  and  branches,  subject  to 
the  same  limitations  attached  to  the  original  grant,  and  Enlarged  the 
limits  within  which  indemnity  lands  were  selected  to  twenty  miles 
from  the  line  of  the  roads.  The  third  section  provided  "  that  any 
lands  which  may  have  been  granted  to  the  Territory  or  State  of 
Minnesota  for  the  purpose  of  aiding  in  the  construction  of  any 
railroad,  which  lands  may  be  located  within  the  limits  of  this 
extension  of  said  grant  or  grants,  shall  be  deducted  from  the  full 
quantity  of  lands  hereby  granted,  and  that  any  lands  which  may 
have  been  so  granted  shall  be  strictly  applied  in  accordance  with 
the  terms  and  conditions  of  said  act  or  acts,  unless  subsequently 
modified  by  law."     13  St.  at  Large,  p.  526,  §  3.    The  sixth  section 
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proyided  that  lands  granted  bj  the  act,  or  previonBly  granted  to  the 
Territory  or  State  of  Minnesota,  "  shall  be  disposed  of  by  said 
State  for  the  purposes  aforesaid  only,  and  in  manner  following, 
namely:  When  the  governor  of  said  State  shall  certify  to  the 
secretary  of  the  interior  that  any  section  of  ten  consecutive  miles 
of  said  road  is  completed  in  a  good,  sul)6tautial,  and  workmanlike 
manner,  as  a  first-class  railroad,  and  the  said  secretary  shall  be  satis- 
fied that  said  State  has  complied  in  good  faith  with  this  require- 
ment, the  said  secretary  of  the  interior  shall  issue  to  said  State 
patents  for  all  the  lands  granted  and  selected  as  aforesaid,  not 
exceeding  ten  sections  per  mile,  situated  opposite  to  and  within  a 
limit  of  twenty  miles  of  the  line  of  said  section  of  road  thus  com- 
pleted, extending  along  the  whole  length  of  said  completed  section 
of  ten  miles  of  road  and  no  further.  And  when  the  governor  of 
said  State  shall  certify  to  the  secretary  of  the  interior,  and  the 
secretary  shall  be  satisfied  that  another  section  of  said  road,  ten 
consecutive  miles  in  extent,  connecting  with  the  preceding  section, 
or  with  som«  other  first-class  railroad  which  may  be  at  the  time  in 
successful  operation,  is  completed  as  aforesaid,  the  said  secretary  of 
the  interior  shall  issue  to  the  said  State  patents  for  all  the  lands 
granted  and  situated  opposite  to  and  within  the  limits  of  twenty 
miles  of  the  line  of  the  said  completed  section  of  road  or  roads, 
and  extending  the  length  of  said  section,  and  no  further,  not 
exceeding  ten  sections  of  land  per  mile  for  all  that  part  of  said  road 
thus  completed  under  the  provisions  of  this  act  and  the  act  to 
which  this  is  an  amendment ;  and  so  from  time  to  time  until  said 
roads  and  branches  are  completed." 

After  the  passage  of  this  act  the  railroad  company  proceeded 
with  the  construction  of  the  road  westerly  from  Rochester,  and 
before  October  31,  1867,  completed  it  to  Waseca,  102  miles  and 
79-100  of  a  mile  from  Winona.  Of  this  distance,  as  already 
stated,  49^  miles  were  constructed  before  March,  1865,  and  the  re- 
mainder, viz.,  53  miles  and  39-100  of  a  mile,  were  constructed 
afterwards.  Lands  had  previously  been  granted  to  Minnesota  for 
the  construction  of  the  Minnesota  &  Cedar  Valley  B.,  and  that 
road  intersected  the  road  of  the  defendant  below  between  Roches- 
ter and  Waseca.  Its  lands  at  the  intersection  were  located  within 
the  limits  of  the  extension  made  by  the  act  of  1865  to  the  original 
grant  of  1857. 

On  the  thirty-first  of  October,  1867,  the  railroad  company  agreed 
with  the  plaintiflEs,  upon  sufficient  consideration,  to  convey  to  them 
as  many  acres  of  land,  previously  granted  by  Congress  to  Minne- 
sota, as  the  company  should  receive  from  the  State  by  reason  of 
the  construction  already  had' of  the  portion  of  the  Winona  &  St. 
Peter  R.,  estimated  to  be  105  miles,  but  in  fact  only  102  miles 
and  79-100  of  a  mile,  extending  westward  from  Winona,  which 
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amounted,  as  was  supposed,  to  about  600,000  acres,  and  which 
were  to  be  selected  as  follows : 

"  Beginning  at  Winona,  and  from  thence  proceeding  on  each 
side  of  said  railroad  on  a  course  running  parallel  therewith,  and 
embracing  each  of  the  six,  ten,  fifteen,  and  twenty  mile  limits  of 
the  congressional  land  grants,  and  in  proceeding  taking  all  lands 
within  each  and  all  of  said  limits  which  shall  be  received  by  said 
company  under  said  acts  of  Congress,  or  either  of  them  ;  it  being 
understood  that  on  each  side  of  said  railroad  a  uniform  line  of  ad- 
vance westwardly,  embracing  all  the  lands  in  said  limits,  shall  be 
maintained  as  nearly  as  may  be  until  as  many  acres  shall  have  been 
selected  and  taken  as  the  said  company  shall  have  received  for  the 
construction  of  the  portion  of  said  railroad  now  completed,  which 
is  estimated  to  be  one  hundred  and  five  miles  thereof,  extending^ 
northerly  and  westerly  from  Winona  as  aforesaid ;  it  being  under-  * 
stood  that  the  said  pai'ties  of  tlie  first  part  shall  receive  as  many 
acres  as  shall  be  received  by  the  party  of  the  second  part  for  the 
construction  of  said  one  hundred  ana  five  miles,  or  so  much  there- 
of as  is  now  constructed,  notwithstanding  that  under  the  acts  of 
Congress  the  said  lands  are  certified  only  upon  the  completion  of 
sections  of  not  less  than  ten  miles  of  railroad,  but  reserving,  ex- 
cepting, and  deducting  from  the  said  numbei*s  of  acres  all  lands 
necessary  for  the  track  of  such  railroad,  or  the  right  of  way,  or 
depots  or  depot  grounds,  or  other  purposes  incidental  to  the  opera- 
tion of  said  railroad.  And  the  said  party  of  the  second  part  agrees 
to  acquire  the  title  of  said  lands  as  fast  as  it  may  be  permitted  to 
do  under  said  acts  of  Congress,  and  to  release  and  convey  to  the 
said  parties  of  the  first  part,  or  to  such  other  person  or  persons,  in 
such  manner,  and  from  time  to  time,  as  may  be  directed  by  the  said 
parties  of  the  first  part,  or  their  counsel,  on  the  request  of  the  said 
parties  of  the  first  part,  or  a  jnajority  of  them." 

The  execution,  validity,  and  obligation  of  this  contract  are  ad- 
mitted. The  present  suit  was  commenced  to  enforce  its  specific 
performance,  and  the  only  question  between  the  parties  is  as  to  the 
quantity  of  land  to  be  conveyed  under  it.  Before  the  suit  was 
commenced  the  company  had  conveyed  to  the  plaintiffs,  in  part 
performance  of  the  contract,  317,094  acres  and  72-100  of  an  acre.  ' 
As  to  that  part  of  the  road  which  was  constructed  under  the  act  of 
1857  from  Winona  to  Rochester,  the  court  held  that  under  the  act 
of  Congress,  the  legislation  of  the  State,  and  the  contract  with  the 
company,  the  plaintifiEs  were  entitled  to  six  full  sections  of  land  for 
each  mile  of  tlie  road,  and  that  for  any  deficiencies  existing  when 
the  route  of  the  road  was  definitely  fixed,  arising  from  previous 
sales  by  the  United  States  of  portions  of  the  land,  or  previous 
attachment  of  pre-emption  rights,  whether  such  sales  toot  place, 
or  pre-emption  rights  attached,  before  or  after  the  passage  of  the 
act,  equivalent  lands  were  to  be  selected  from  the  indemnity  lands 
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provided.  And  as  to  that  part  of  the  road  which  was  constructed 
westerly  from  Eochester  to  Waseca  after  the  passage  of  the  act  of 
1865,  the  court  held  that  the  plaintiffs  were  entitled  to  10  full 
sections  per  mile,  without  any  deduction  for  tlie  lands  which  were 
located  at  the  intersection  of  the  defendant's  road  with  the  road  of 
the  Minnesota  &  Cedar  Valley  R.  Co.  and  within  the  errant  for 
the  latter's  construction  ;  and,  as  the  result  of  these  rulings,  the 
court  decided  that  the  plaintiffs  were  entitled  to  a  conve3'ance  of 
197,111  acres  and  93-100  of  an  acre,  and  entered  a  decree  accord- 
ingly.   From  this  decree  the  defendant  has  appealed  to  this  court. 

Tho8.  Meson  for  appellant. 

O.  E,  Cole  for  appellee. 

»  Field,  J. — Two  questions  are  presented  for  our  consideration 
by  the  appeal  in  this  case.  The  first  relates  to  the  deficiences  in 
the  sections  designated  as  granted  in  the  act  of  1857,  arising  from 
Questions AWft.  salcs  and  tho  attachment  of  pre-emption  rights  pre-. 
ISO  ON  APPEAL.  YiQug  to  the  final  determination  of  the  route  of  the 
road  of  the  railway  company,  and  the  extent  to  which  indenmity 
for  those  deficiencies  niay  be  supplied  from  other  lands.  The 
second  relates  to  the  reservation  from  the  operation  of  the  act  of 
1865  of  lands  previously  granted  to  Miimesota  to  aid  in  the  con- 
struction of  any  railroad,  which  were  located  within  the  limits  of 
the  extension  made  by  that  act  to  he  original  grant,  and  its  effect 
on  the  amount  of  lands  claimed  by  the  plaintiffs.  -The  solution  of 
these  questions  depends,  of  course,  upon  the  construction  given  to 
the  acts  making  tne  grants ;  and  they  are  to  receive  such  a  con- 
struction as  will  carry  out  the  intent  of  Congress,  however  difficult 
it  might  be  to  give  full  effect  to  the  language  used  if  the  grants 
were  by  instruments  of  private  conveyance.  To  ascertain  that  in- 
tent  we  must  look  to  the  condition  of  the  country  when  the  acts 
were  passed,  as  well  as  to  the  purpose  declared  on  their  face,  and 
read  ail  parts  of  them  together. 

The  act  of  1857  grants  lands  to  the  State  to  aid  the  construction 
of  several  railroads.  These  were  to  be  built  through  large  dis- 
tricts of  country  sparsely  settled.  Though  the  tei^mini  of  each 
Effect  OF  LAND-  were  desiCTatcd,  it  was  impossible,  in  advance  of  sur- 
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1S57.  veys,  to  designate  tiie  specmc  route  of  any  one,  even 

tip  proximately.  In  many  instances,  where  the  sections  would  fall 
along  such  route,  sales  of  land  had  already  been  made  by  the 
United  States,  and  pre-emption  rights  of  settlers  had  attached  ; 
and  before  the  route  would  be  definitely  fixed  by  surveys  and 
maps,  many  other  sales  of  land  falling  w-ithin  the  sections  would 
probably  be  made  and  other  pre-emption  rights  attach.  It  was  not 
lor  the  interest  of  the  country  that  any  pordon  of  thfe  public  lands 
should  be  withheld  from  sale  and  settlement  because,  when  the 
route  of  the  roads  was  definitely  determined,  they  might  fall  with- 
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in  the  limits  of  the  grants  ;  nor  was  it  the  purpose  of  Congress  to 
lessen  that  extent  oi  its  aid  because  it^raiglit  ultimately  be  found 
that  at  the  time  of  its  grant,  or  when  tlie  route  was  determined, 
portions  of  the  Land  designated  had  already  been  disposed  of  or 
pre-emption  rights  had  attaclied  to  them.  The  poHcy  of  the  gov- 
ernment was  to  keep  the  public  lands  open  at  all  times  to  sale  and 
pre-emption,  and  thus  encourage  the  settlement  of  the  country, 
and,  at  the  same  time,  to  advance  sucli  settlement  by  liberal  dona-» 
tions  to  aid  in  the  construction  of  railways.  The  acts  of  Congress 
in  effect,  said :  "  We  give  to  the  State  certain  lands  to  aid  in  the 
construction  of  railways  lying  along  their  respective  routes,  pro- 
vided they  are  not  already  disposed  of  or  therignts  of  settlers  under 
the  Laws  of  the  United  States  have  not  already  attached  to  them, 
or  they  may  not  be  disposed  of  or  such  rights  may  not  have  attached 
when  the  routes  are  finally  determined.  If  at  that  time  it  be  found 
that  of  the  lands  designated  any  have  been  disposed  of  or  rights 
.of  settlers  have  attached  to  them,  other  equivalent  lands  may  be 
selected  in  their  place,  within  certain  prescribed  limits."  The  en- 
couragement to  settlement  by  aid  for  the  construction  of  railways 
was  not  intended  to  interfere  with  the  policy  of  encouraging  such 
settlement  by  sales  of  the  land,  or  the  grant  of  pre-emption  rights. 
It  follows  that  in  our  judgment  the  indemnity  clause  covers  losses 
from  the  grant  by  reason  of  sales  and  the  attachment  of  pre-emp- 
tion rights  previous  to  the  date  of  the  act,  as  well  as  by  reason  of 
sales  and  the  attachment  of  pre-emption  rights  between  that  date 
and  the  final  determination  of  the  route  of  the  road. 

It  is  to  no  purpose  to  say,  against  this  construction,  that  the 
government  Could  not  grant  what  it  did  not  own,  and  therefore 
could  not  have  intended  that  its  language  should  apply  to  lands 
which  it  had  disposed  of.  As  already  said,  the  whole  act  must 
be  read  to  reach  the  intention  of  the  law-maker.  It  uses,  indeed, 
words  of  grant, — words  which  purport  to  convey  what  the 
grantor  owns,  and,  of  couree,  cannot  operate  upon  lands  with  which 
ilie  grantor  had  parted  ;  and  therefore  when  it  afterwards  provides 
for  indemnity  for  lost  portions  of  the  lands  "  granted  as  aforesaid," 
it  means  of  the  lands  purporting  to  be  covered  by  those  terms. 
Nor  is  it  to  any  purpose  to  cite  decisions  to  the  effect  that  the 
grant  is  in  prcBsentiy  passing  an  immediate  interest  to  tlie  State. 
Such  is  undoubtedly  tne  case,  except  as  the  operation  of  the  grant 
is  affected  by  the  limitations  mentioned  ;  that  is  to  say,  when  the 
sections  granted  are  ascertained,  the  title  to  them  takes  effect  as  of 
the  date  of  the  grant,  and  cuts  off  all  intervening  claimants  except 
as  to  such  portions  as  may  have  been  sold,  or  to  which  pre-emption 
rights  may  have  attached. 

The  language  in  Railroad  Co.  v,  Baldwin,  103  U.  S.  426;  s.  c,  2 
Am  &  Eng.  K.  R.  Cas.  510,  does  not  militate  against  this  construe 
tioD  of  the  act    It  expresses  the  general  purpose  of  the  reservation 
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to  keep  the  lands  open  at  all  times  to  settlement  and  pre-emption, 
and  subject  to  appropriation  for  public  uses  nntil  the  route  of  the 
road  is  determined,  but  does  not  declare  that  lands  previously  sold, 
or  to  which  the  rights  of  pre-emption  had  previously  attached,  are 
excluded  from  the  indemnity  clause.  The  court  was  there  draw- 
ing attention  to  the  difiEerence  between  the  two  grants  in  the  act 
of  Congress  of  July  23,  1866, — that  of  sections  of  land  and  that  of 
the  right  of  way ;  the  former  being  a  present  grant,  except  as  its 
immediate  operation  was  affected  by  the  reservations ;  the  latter 
being  a  present  absolute  grant,  without  any  reservation  or  excep- 
tion. Tne  language  in  Leavenworth  R.  Co.  v,  U.  S.,  92  U.  S.  733, 
is  quoted  as  sanctioning  the  position  of  the  appellant.  The  court, 
speaking  of  the  indemnity  clause  in  the  grant  then  under  consider- 
ation, said  its  purpose  was  to  give  sectic  is  beyond  the  limit  desig- 
nated for  those  lost  within  it  by  the  action  of  the  government 
between  the  date  of  the  grant  and  the  location  of  the  road.  But 
it  did  not  say  that  this  was  its  only  purpose ;  and,  if  the  language 
must  be  construed  as  meaning  that,  it  was  a  mere  dictum^  not  es- 
sential to  the  decision  of  the  case.  The  question  was,  what  lands 
could  be  taken  for  indemnity,  not  for  what  deficiencies  indemnity 
could  be  had.     And  it  was  held  that  an  Indian  reservation  did  not 

i>as8  by  the  grant,  and  could  not  be  taken  as  indemnity  for  the 
ands  otherwise  lost  from  it.     There  was  no  question  before  the 
court  for  what  deficiencies  indemnity  could  be  supplied. 

As  to  the  effect  of  the  reservation  in  the  third  section  of  the 
act  of  1865,  of  lands  previously  granted  to  Minnnesota  for  the 
purpose  of  aiding  in  the  constmction  of  any  railroad,  there  should 
ErFECT  OP  BBS-  l>e  little  doubt.  The  grant  by  the  act  of  1857  is  on« 
?hir"^skctio3  of  description;  that  is,  of  land  in  place  and  not  of 
OF  ACT  or  1865.  quantity.  It  is  of  every  alternate  section,  designated 
by  odd  numbei*s,  for  six  sections  on  each  side  of  the  road  ;  that  is, 
01  particular  parcels  of  land  lying  within  certain  defined  lateral 
limits  to  the  road,  and  deRcril)ed  by  numbers  on  the  public  sur- 
veys. And  the  indemnity  clause  provides  for  loss  from  those  pas- 
eels  by  sales  or  the  attachment  of  pre-emption  rights  before  the 
route  becomes  definitely  fixed, — the  indemnity  lands  to  be  selected 
within  fifteen  miles  from  the  line  of  the  road.  The  act  of  1865 
enlarges  the  quantity  granted  from  six  sections  to  ten,  and  .the 
indemnity  limits  from  lifteen  miles  to  twenty.  The  character  of 
the  grant,  so  far  as  the  six  sections  are  concerned,  is  not  thereby 
changed  from  one  of  lands  in  place,  or  by  description,  to  one  of 

auantity.  The  use  of  the  terms  "  quantity  of  lands  granted,"  in 
le  first  section,  in  referring  to  the  amount  granted  by  the  act  of 
1857,  is  of  no  significance.  It  is  the  same  thing  as  though  the  act 
had»used  the  words  "  six  sections"  instead  of  the  word  "  quantity," 
and  had  said  that  they  should  be  increased  to  ten  sections.  The 
four  sections  are  to  be  selected  by  the  secretary  of  the  interior  be- 
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yond  the  twelve  and  within  the  twenty  miles  limit ;  and  as  to  them 
the  grant  may  be  regarded  as  one  of  quantity,  though  the  contermi- 
nous principle  applies  to  them,  and  they  are  to  be  selected  along  and 
opposite  the  completed  road. 

This  reservation  of  the  lands  previously  granted  to  Minnesota 
from  the  grant  of  the  additional  four  sections — that  is,  from  the  ex- 
tension of  the  original  grant  of  1867 — was  only  a  legislative  dec- 
laration of  that  which  the  law  would  have  pronounced  indepen- 
dently of  it.  Previous  grants  of  the  same  property  would  neces- 
sarily be  excluded  from  subsequent  ones.  The  only  embarrassment 
in  the  construction  of  the  section  arises  from  the  inapt  words  used 
to  describe  the  land  from  which  the  previous  grant  is  to  be  de- 
ducted. The  language  of  the  section  is  "  that  any  lands  which 
may  have  been  granted  to  the  Territory  or  State  of  Minnesota  for 
the  purpose  of  aiding  in  the  construction  of  any  railroad,  which 
lands  may  be  located  within  the  limits  of  this  extension  of  such 
grant  or  grants,  sliall  be  deducted  from  the  full  quantity  of  lands 
hereby  granted."  Tlie  only  lands  granted  by  the  act  of  1865  are 
the  four  sections  for  each  mile  additional  to  the  original  six,  accom- 
panied  with  a  right  to  select  indcinnity  lands  within  20  miles  of  the 
road.  The  words  "the  full  quantity  granted"  only  denote  the 
entire  extension.  To  the  extent  of  the  previous  grant  that  exten* 
sion  must  be  reduced,  even  if  the  whole  be  taken.  Those  words 
do  not  transfer  the  loss  from  the  ten  section^  within  which  the  grant 
falls  to  other  sections  along  the  line.  The  sections  in  which  such 
grant  falls  are  correspondingly  reduced. 

It  follows  that  where  the  grant  previously  made  to  Minnesota  to 
aid  in  the  construction  of  the  Minnesota  &  Cedar  Valley  R.  inter- 
feres with  the  extensic^n  of  the  grant  to  the  defendant  by  the  act 
of  1865,  the  extension  must  be  abandoned.  The  earlier  grant  takes 
the  land  which  would  otherwise  be  added  to  the  original  six 
sections.  The  court  below  therefore  erred  in  holding  that  the 
Winona  Co.  was  entitled  to  ten  full  sections  where  such  interfer- 
ence occurred,  without  deducting  the  lands  previouslj^  granted  to 
the  State.  Tlie  cause  must,  therefore,  go  back,  that  the  proper  de- 
duction may  be  made  by  renson  of  this  interference  of  the  two 
grants,  and  the  elder  grant  be  deducted  from  the  extension  made 
by  theact  of  1865. 

Decree  reversed,  and  the  cause  remanded,  with  directions  to  take 
further  proceedings  in  accordance  with  this  opinion. 

Construction  of  Land  Grants* — See,  generally,  Northern  Pac.  R.  Co.  v. 
St.  Paul,  etc.,  R.  Co.,  and  note,  25  Am.  &  Eng.  R.  R  Cas.  09-118;  Bybee 
«.  Oregon,  etc.»  R.  Co.,  and  note,  24  Am.  Sb  Eng.  R.  R.  Cas.  127. 
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(117  U.  8.  Supreme  Court  Beporte,  228.) 

Inadvertent  expressions  in  an  opinion  of  the  court,  which  are  not  material 
to  the  decision  of  the  case,  are  not  decisions  of  the  court  within  the  gtoeral 
rule  that  what  is  decided  in  a  cause  on  appeal  is  not.  open  to  reconsideration 
in  the  same  case  on  a  second  appeal  on  similar  facts. 

In  the  construction  of  land  grant  acts  in  aid  of  railroads,  '*  granted  lands'' 
are  those  falling  within  the  limits  specially  designated,  the  title  to  which  at- 
taches as  of  the  date  of  the  act  of  Congress,  when  the  lands  are  located  by  an 
approved  and  accepted  survey  of  the  line  of  the  road  filed  in  the  Land  De* 
partment;  but  ''indemnity  lands**  are  lands  selected  in  lieu  of  parcels  lost 
by  previous  disposition  or  reservation  for  other  purposes,  the  title  to  which 
accrues  only  from  the  time  of  their  selection. 

The  4)rovision  in  §  3  of  the  act  of  March  8,  1865,  that  any  lands  granted 
to  Minnesota  by  the  act  of  March  3,  1857,  which  might  be  located  within  the 
limits  of  the  extension  made  by  said  act  of  1865  to  the  original  grant  made 
by  said  act  of  1857,  should  be  deducted  from  the  full  quantity  of  lands  grant- 
ed by  the  act  of  18G5,  applies  to  **  granted  lands^*  of  the  prior  grant  falling 
within  the  sixinilt;  limit,  and  not  to  possible  indemnity  lands  which  might 
be  subsequently  acquired. 

This  case  was  before  the  court  at  October  Term,  1884, 113  U.  S. 
618.  The  questions  which  arose  in  the  execution  of  the  mandate, 
and  which  were  brought  up  by  tlie  second  appeal,  are  stated  in  the 
opinion  of  tlie  court.  • 

Gordon  E,  Cole  for  appellants. 

Thomcbs  Wilson  for  appellee. 

Field,  J. — This  case  was  before  us  at  the  October  Term,  1884. 
By  an  act  of  Congress  passed  March  3,  1857,  a  grant  of  land  was 
Facts.  made  to  Minnesota,  then  a  Territory,  to  aid  in  the  con- 

struction of  certain  railroads,  includine:  one  from  Winona,  a  town 
on  the  Mississippi  Kiver,  to  a  point  on  the  Big  Sioux  River,  in  the 
present  Territory  of  Dakota.  11  Stat.  195.  The  grant  was  of 
every  alternate  section  designated  by  odd  numbers,  for  six  sections 
in  width  on  each  side  of  the  road,  subject  to  certain  exceptions,  not 
important  to  be  here  mentioned,  with  a  right  to  select  indemnity 
lands  within  fifteen  miles  from  the  line  of  the  road.  In  May  follow- 
ing the  legislature  of  the  Territory  authorized  a  company,  previous- 
ly incorporated,  to  construct  and  operate  this  road  ;  and,  to  aid  in 
its  construction,  granted  to  the  company  the  interest  and  estate, 

f)resent  and  prospective,  of  the  Territory  and  future  State,  in  the 
ands  ceded  by  the  act  of  Congress,  together  with  the  rights,  privi- 
leges, and  immunities  conferred  by  it. 
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In  1858  the  Territory  became  a  State  and  was  admitted  into  the 
Union ;  and  under  proceedings  for  the  foreclosure  of  a  mortgage 
executed  by  the  company,  it  became,  before  March,  1862,  reinvest- 
ed w-ith  the  estate  in  the  lands  and  the  rights  and  privileges  it  had 
granted.  In  March,  1862,  its  legislature  passed  an  act  transferring 
the  lands,  property,  franchises,  and  privileges,  with  which  it  had 
thus  become  reinvested,  to  the  Winona  &  St.  Peter  R.  Co. 
which  soon  afterwards  commenced  the  construction  of  the 
road.  By  the  act  of  Congress  of  March  3,  1865,  the  quantity 
of  land  granted  by  the  act  of  1857  was  increased  to  ten  sections  per 
mile,  with,  an  enlargement  of  the  limits  within  which  indemnity 
lands  might  be  selected  from  fifteen  to  twenty  miles.  13  Stat.  526. 
The  third  section  provided  tliat  any  lands  which  had  been  granted 
to  Minnesota  for  the  purpose  of  aiding  in  the  construction  of  any 
railroad  which  might  be  located  within  the  limits  of  the  extension 
should  be  deducted  from  the  "  full  quantity"  granted  by  the  act. 
The  full  quantity  was  the  four  additional  sections,  and  we  held  that 
the  reservation  was  merely  a  legislative  declaration  of  that  which 
the  law  would  have  pronounced  independently  of  it,  inasmuch  as  a 
prior  grant  of  the  same  property  must  necessarily  be  deducted  from 
a  subsequent  one  in  which  it  is  included: 

In  October,  1867,  the  company  agreed  with  the  plaintiffs,  upon 
sufficient  consideration,  to  convey  to  them  as  many  acres  of  land, 
previously  granted  by  Congress  to  Minnesota,  as  it  should  receive 
from  the  State  by  reason  of  the  construction  of  its  road  already 
made,  estimated  to  be  105  miles,  but  in  fact  only  102  miles  and  a 
fraction  of  a  mile.  This  suit  was  brought  to  enforce  the  specific 
perfoFmance  of  this  contract,  and  the  only  question  between  the 
parties  was  as  to  the  quantity  of  land  to  be  conveyed  under  it. 

By  the  act  of  1857,  lands  were  also  granted  to  Minnesota  to  aid 
in  the  construction  of  the  road  of  the  Minnesota  (Minneapolis)  & 
Cedar  Vallev  R.  Co.,  afterwards  the  Minnesota  Central  R.  Co. 

2 jaws  of  Minnesota,  Extra  Session  of  1857,  20,  and  Special 
aws  of  1863,  137),  and  that  road  intersected  the  road  of  the 
defendant  between  Ilochester  and  Waseca  ;  and  lands  of  that  com- 
pany at  the  intersection  were  located  within  the  limits  of  the  ex- 
tension of  four  sections  made  by  the  act  of  1865. 

The  court  below,  however,  held  that,  for  the  part  of  the  defend- 
ant's road  constructed  after  the  act  of  1865,  the  plaintiffs  were  en- 
titled, under  their  contract,  to  ten  full  sectioFis  per  mile,  holdito  or 
without  anv  deduction  for  the  lands  which  were  locat-  ^°"*^  below. 
ed  at  the  intersection  of  the  road  with  the  road  of  the  Minnesota 
Central  R.  Co.,  and  within  the  grant  for  the  construction  of 
the  latter.  It  was  accordingly  adjudged  that  the  plaintiffs  were 
entitled,  in  addition  to  what  had  been  voluntarily  conveyed  to 
them,  to  a  conveyance  of  197,111  acres  and  a  fraction  of  an  acre, 
and  a  decree  to  that  effect  was  entered.    The  case  being  brought  to 
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this  court,  that  decree,  at  the  October  Term,  1884,  was  reversed, 
and  the  cause  sent  back  to  the  court  below,  in  order  that  the  proper 
deduction  might  be  made  by  reason  of  the  interference  of  the  two 
grants,  and  the  elder  grant  be  deducted  from  the  extension  made 
by  the  act  of  1865,  so  far  as  it  was  located  within  that  extension. 
113  U.  S.  618-629. 

In  speaking  of  the  two  grants  we  said  of  the  first  one,  that  of 
1857,  that  it  was  one  by  description,  that  is,  of  land  in  place  and 
coKSTRrcTxoM  not  OHO  of  quantity.  It  was  of  particular  parcels  of 
oLHyJcra^"^  land  designated  by  odd  numbers  for  six  sections  on  each 
side  of  the  road ;  that  is,  of  particular  parcels  of  land  lying  within 
certain  defined  lateral  limits  to  the  road  and  described  by  numbers 
on  the  public  surveys.  The  grant  of  the  four  additional  sections 
by  the  act  of  1865  was  also  a  grant  of  land  in  place.  The  inten- 
tion of  Congress  was  to  enlarge  the  finst  grant  from  six  to  ten  sec- 
tions per  mile ;  the  additional  four  to  be  taken  in  like  manner  as 
the  original  six,  and  subject  to  the  same  limitations,  and  to  others 
that  had  been  or  might  be  prescribed,  with  a  right  to  select  indem- 
nity lands  within  twenty  miles  instead  of  fifteen.  The  act  did  not 
purport  to  change  the  character  of  the  first  grant,  but  to  increase 
Its  quantity.  We  said,  however,  that  the  grant  of  these  additional 
sections  might  be  regarded  as  one  of  quantity — an  inadvertence  for 
which  the  writer  of  that  opinion,  who  is  also  the  writer  of  this  on», 
is  alone  responsible.  The  statement  was  not  at  all  material  to  the 
decision,  which  was  that  a  deduction  should  have  been  made  by 
reason  of  the  intersection  of  the  two  grants,  so  far  as  the  prior 
grant  was  located  within  the  extension. 

We  recognize  the  rule  that  what  was  decided  in  a  case  pending 
before  us  on  appeal  is  not  open  to  reconsideration  in  the  same  case 
on  a  second  appeal  upon  similar  facts.  The  first  decision  is  the 
,  law  of  the  case,  and  must  control  its  disposition ;  but  the  rule  does 
not  apply  to  expressions  of  opinion  on  matters  the  disposition  of 
which  was  not  reqnir,ed  for  the  decision.  When  the  cage  went 
back  the  court  below  seems  to  have  been  embarrassed  by  the  erro- 
neous description  of  the  character  of  the  grant  of  the  four  additional 
sections,  and  to  have  felt  obliged  to  deduct  from  the  amount  origi- 
nally decreed  the  number  of  acres  which,  prior  to  March  3, 1865,  had 
passed  to  Minnesota  within  the  designated  limits  of  the  grant  to 
aid  the  construction  of  the  road  of  tlie  Minnesota  Central  R.  Co., 
and  also  the  number  of  acres  which  had  been  taken  beyond  them 
within  the  indemnity  limits  of  fifteen  miles.  In  this  construction 
of  the  reservation  made  by  the  third  section  of  the  act  of  1865,  we 
think  the  court  erred.  Tlie  reservation  from  the  four  sections  was 
of  land  previously  granted,  which  was  located  within  them.  The 
previous  grant  was  of  lands  in  place,  for  it  was  of  alternate  sec- 
tions designated  by  odd  numbers,  for  six  sections  in  width  on  each 
side  of  the  road,  and  that  portion  of  it  was  reserved  from  the  snbse- 
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quent  grant  which  fell  within  the  fonr  new  sections,  also  land  in 
place. 

In  the  construction  of  land-grant  acts  in  aid  of  railroads,  there 
is  a  well-established  distinction  observed  between  "granted  lands" 
and  "  indemnity  lands."  The  former  are  those  falling  distinctions 
within  the  limits  specially  designated,  and  the  title  to 
which  attaches  when  the  lands  are  located  by  an  ap- 
proved and  accepted  survey  of  the  line  of  the  road  filed  in  the 
Land  Department,  as  of  the  date  of  the  act  of  Congress.  The  latter 
are  those  lands  selected  in  lieu  of  parcels  lost  by  previous  disposi- 
tion or  reservation  for  other  purposes,  and  the  title  to  which  ac- 
crues only  from  the  time  of  their  selection.  It  is  these  "  granted 
lands"  of  the  prior  grant  falling  within  the  six-mile  limit  that, 
in  our  opinion,  are  reserved,  and  not  the  possible  indemnity  lands 
which  might  be  subsequently  acquired..  These  granted  lands  of 
the  prior  grant  being  in  place  could  be  readily  deducted  from  the 
four  sections,  also  in  place,  whenever  the  roads  of  the  two  coinpa- 
nies  intersected  and  the  lands  fell  within  the  four  sections.     The 

Suantity  thus  granted  is  found  by  the  special  mastere  appointed  by 
le  court  to  be  fifteen  thousand  acres  and  r^  of  an  acre.  This 
quantity  only,  in  addition  to  the  lands  used  for  the  track  of  the 
road  of  the  Winona  &  St.  Peter  K.  Co.,  and  for  depots  and  other 

Eurposes  necessary  and  incident  to  its  operation,  should,  therefore, 
e  deducted  from  the  number  of  acres,  to  a  conveyance  of  which 
from  the  company  the  plaintiffs,  by  the  decree  of  the  court  below 
at  this  December  Term,  1880,  were  adjudged  to  be  entitled. 

The  decree  will,  therefore,  be  reversed,  and  the  cause  be  re- 
manded,  with  directions  to  enter  a  new  decree  comf ormable  to  this 

opinion. 

See  Winona  ft  St  Peter  R.  Co. «.  Barney,  anU^  p.  518. 


8t.  Louis,  Iboh  MouiirrAiN  and  Soitthebn  B.  Oa 

V. 

MgGee. 

(115  UnUed  States  Beport$,  469.) 

Ib  order  that  an  act  of  Congress  should  work  a  reversion  to  the  United 
States  for  condition  broken  of  lands  granted  by  them  to  a  State  to  aid  in  in- 
ternal improvements,  the  legislation  must  directly,  positiyely,  and  with  free- 
dom from  all  doubt  or  ambig^ty  manifest  the  intention  of  Copgress  to 
reassert  title  and  resume  possession. 

No  such  intention  is  manifested  in  the  act  of  July  28,  1866,  14  Stat.  888, 
so  far  as  it  affects  the  lands  granted  to  the  States  of  Arkansas  and  Missouri 
by  the  act  of  February  9,  1868,  10  Stat.  156,  except  as  to  mineral  lands. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
A.  B.  Brovme  {A\  T.  Britton  and  ThoToas  J.  Portis  with  him 
on  brief)  for  plaintiflE  in  error. 

Ko  appearance  for  defendant  in  error. 

W^rrE,  0.  J. — Tliis  was  an  action  of  ejectment  brought  by  the 
St.  Louis,  Iron  Mountain  &  Soutliern  R.  Co.  against  Hugh  McQ^e, 
to  recover  tlie  possession  of  the  N".  J  of  N.  E.  J  sec.  17,  T.  26,  R. 
11,  in  Stoddard  County,  Missouri-.  The  Supreme  Court  of  Mis- 
souri rendered  judgment  in  favor  of  McGee.  To  reverse  that 
judgment  this  writ  of  error  was  brought.     The  facts  are  these : 

On  the  9th  of  February,  1853,  Congress  passed  an  act  granting 
certain  lands  to  the  States  of  Arkansas  and  Missouri  to  aid  in 
building  a  railroad  from  a  point  on  the  Mississippi  opposite  the 
mouth  of  the  Ohio,  by  way  of  Little  Rock,  to  the  Texas  boundary 
line  near  Fulton.  10  Stdt.  155.  Sections  4.  and  5  of  that  act  are 
as  follows : 

"  Seo.  4.  That  the  said  lands  .hereby  granted  to  the  said  States 
shall  be  subject  to  the  disposal  of  the  legislatures  thereof,  for  the 
purposes  aforesaid  and  no  other ;  and  the  said  i*ailroad  and  bmnchee 
shall  be  and  remain  a  public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  irom  toll  or  other  charge  upon  the 
transportation  of  any.  property  or  troops  of  the  United  States. 

"  Sec.  5.  That  the  lands  hereby  granted  to  said  States  shall  be 
disposed  of  by  said  States  only  in  the  manner  following ;  that  is 
to  say,  that  a  quantity  of  land  not  exceeding  one  hundred  and 
twenty  sections,  and  included  within  a  continuous  length  of  twenty 
miles  of  said  road,  may  be  sold  ;  and  when  the  Governors  of  said 
State  or  States  shall  certify  to  the  Secretary  of  the  Interior  that 
twenty  continuous  miles  of  said  road  is  completed,  then  another 
like  quantity  of  land  hereby  granted  may  be  sold ;  and  so  from 
time  to  time  until  said  road  is  completed  ;  and  if  said  road  is  not 
completed  within  ten  years,  no  further  sales  shall  be  made,  and  the 
land  unsold  shall  revert  to  the  United  States." 

The  land  in  dispute  is  within  the  limits  of  this  grant. 

The  Cairo  &  Fulton  R.  of  Missouri  was  incorporated  as  a  rail- 
road .company  under  the  laws  of  Missouri,  January  12,  1854,  and 
on  the  20th  of  February,  1855,  the  legislature  of  Missouri  passed 
an  act  vesting  in  that  company  full  and  complete  title  to  the  lands 
granted  to  the  State  by  the  act  of  1853,  so  far  as  the  same  were  ap- 
plicable to  the  building  of  the  road  from  the  northern  boundary  of 
Arkansas  to  the  Mississippi,  opposite  the  month  of  the  Ohio.  This 
grant  by  Missouri  was  made  ^'  for  the  uses  and  purposes,  and  sub- 
ject to  the  condition,  reversion,  and  provision,  set  forth  and  con- 
tained in  said  act  of  Congress  and  of  this  act."  Section  6  is  as 
follows : 

''  For  the  purpose  of  raising  funds  from  time  to  time,  for  the 
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construction  of  the  said  railroad,  tlie  said  company  may  sell  the 
said  lands,  in  the  manner  provided  for*  by  the  said  act  of  Congress, 
and  may  issae  their  bonds  in  such  sums  as  they  may  deem  proper, 
at  rates  of  interest  not  exceeding  seven  per  cent  per  annum,  pay- 
able semi-annually,  and  the  principal  of  said  bonds  payable  at 
such  time  and  place  as  they  may  designate ;  and  may  secure  the 
payment  of  said  bonds  by  mortgage  of  said  lands,  or  any  part 
thereof,  to  be  executed  by  said  company,  and  may  make  the  said 
bonds  convertible  into  laud  or  stock  of  the  company  within  such 
periods  as  they  may  prescribe :  provided  that  the  faith  of  the 
State  is  in  no  manner  pledged  for  the  redemption  of  said  bonds, 
or  any  part  thereof ;  and  provided,  further,  that  nothing  in  this 
act  contained  shall  be  construed  to  authorize  said  company  to  sell, 
dispose  of,  or  apply  the  said  lands,  or  the  proceeds  thereof,  in  any 
other  manner,  or  to  any  other  purpose,  than  as  required  and  lim- 
ited by  the  said  act  of  Congress."    Laws  of  Missouri,  1855,  314. 

On  the  3d  of  January,  1859,  the  company  sold  and  conveyed 
the  land  sued  for  to  McGee,  who  immediately  went  into  posses- 
sion, and  has  ever  since  occupied  and  improved  it  as  his  own, 
and  paid  the  taxes  and  assessments  thereon.  This  deed  was  duly 
recorded  January  10,  1859.  The  land  is  more  than  forty  miles 
from  the  starting-point  of  the  road  on  the  Mississippi,  and  it  does 
not  appear  that  wlien  it  was  sold  a  sufficient  number  of  miles  of 
the  road  had  been  built  to  authorize  its  sale. 

On  the  19th  of  February,  1866,  the  legislature*  of  Missouri  di- 
rected the  governor  of  the  State  to  sell  at  auction  thfe  Cairo  &  Ful- 
ton R.  of  Missouri,  so  far  as  the  same  was  "  constructed  or  pro- 
jected, together  with  their  appurtenances,  rolling-stock,  and  property 
of  every  description,  and  all  rights  and  franchises  thereto  belong- 
ing," "  in  pursuance  of  the  provisions  of  the  several  acts  creating 
a  lien  on  said  railroads,  their  appurtenances,  rights,  and  franchises, 
in  favor  of  the  State."     Laws  of  Missouri,  1865-66,  107. 

On  the  28th  of  July,  1866,  Congress,  1*  Stat.  338,  ch.  300, 
enacted  that  the  original  act  of  February  9,  1853,  granting  lands 
to  the  States  of  Arkansas  and  Missouri,  "with  all  the  provisions 
therein  made,  be,  and  the  same  is  hereby,  revived  and  extended 
for  the  term  of  ten  years  from  the  passage  of  this  act ;  and  all  the 
lands  therein  granted,  which  reverted  to  the  United  States  under 
the  provisions  of  said  act,  be,  and  the  same  are  hereby,  restored  to 
the  same  custody,  control,  and  condition,  and  made  subject  to  the 
uses  and  trusts  in  all  respects  as  they  'were  before  and  at  the  time 
such  reversion  took  effect :  provided  that  all  mineral  lands  within 
the  limits  of  this  grant  and  the  grant  made  in  section  two  of  this 
act  are  hereby  reserved  to  the  United  States ;  and  provided,  fur- 
ther,  that  all  property  and  troops  of  the  United  States  shall  at  all 
times  be  transported  over  said  railroad  and  branches  at  the  cost, 
charge,  and  expense  of  the  company  or  corporation  owning  or 


628  ST.  LOUIS,  ETC.,  R.  OO:  V.  M'GEE. 

operating  said  road  and  branches  respectively,  when  so  required  hj 
the  government  of  the  Uni£ed  States." 

By  §  2  of  the  same  act  an  additional  mut  of  lands  was  made, 
^'  subject  to  the  same  uses  and  trusts,  and  under  the  same  custody, 
control,  and  conditions,  and  to  be  held  and  disposed  of  in  the  same 
manner  as  if  included  in  the  original  grant."  It  was  then  provided 
"  that  the  lands  embraced  in  this  grant  and  the  grant  revived  by 
section  one  of  this  act  shall  be  disposed  of  only  as  follows :  When- 
ever proof  shall  be  furnished,  satisfactory  to  the  Secretary  of  the 
Interior,  that  any  section  of  ten  consecutive  miles  of  said  road 
...  is  completed  in  a  good,  substantial,  and  workmanlike  manner 
as  a  first-class  railroad,  the  Secretary  of  the  Interior  shall  issue 
patents  for  all  the  lands  granted  as  aforesaid,  not  exceeding  ten 
sections  per  mile,  situate  opposite  to  and  within  the  limits  of 
twenty  miles  of  the  section  oi  said  road  and  branches  thus  com- 
pleted," and  so  on,  as  each  section  of  ten  miles  was  completed,  until 
the  end.  It  was  then  provided  that,  if  the  road  was  not  constructed 
within  ten  years  from  the  time  the  act  went  into  ejBfect,  ''  the  lands 
granted,  or  the  grant  of  which  is  revived  or  extended  by  this  act, 
and  which  at  the  time  shall  be  unpatented  to  or  for  the  benefit  of 
the  road  or  company,  .  .  .  shall  revert  to  the  United  States."  By 
§  3  all  lands  ''  mentioned  in  this  act,  and  hereby  granted,  are  here- 
by reserved  from  entry,  pre-emption,  or  appropriation  to  any  other 
purpose  than  herein  contemplated,  for  the  said  term  of  ten  years 
from  the  passage  of  this  act:  provided  that  all  lands  heretofore 

fiven  to  the  State  of  Missouri  for  the  construction  of  the  Cairo  & 
'niton  R.,  or  for  the  use  of  said  road  lying  in  the  State  of  Mis- 
souri, and  all  lands  proposed  to  be  granted  by  this  act  for  the  use 
or  in  aid  of  the  road  herein  named,  and  lying  in.  said  State  of  Mis- 
souri, shall  be  granted  and  patented  to  the  said  State  whenever  the 
road  shall  be  completed  through  said  State,  which  lands  may  be 
held  by  said  State  and  used  toward  paying  the  State  the  amount 
of  bonds  heretofore  issued  by  it  to  aid  said  company,  and  all  inter- 
est accrued  or  to  accrue  thereon." 

After  the  passage  of  this  act  of  Congress,  the  railroad  property 
was  sold  and  conveyed  by  the  State  to  certain  p'ersons,  under  whom 
the  St.  Louis,  Iron  Mountain  &  Southern  R.  Co.jclain[is  title.  The 
conveyance  upon  the  sale  was  of  "  the  said  Cairo  &  Fulton  R. 
of  Missouri,  with  all  the  franchise,  privileges,  rights,  title,  and 
interest  appertaining  to  said  road,  ana  all  roads,  roadbeds,  rolling 
stock,  machine  shops,  and  all  other  property,  both  real  and  personal, 
of  every  description,  belonging  or  in  any  wise  appertaining  there- 
to." 

The  railroad  was  completed  by  the  purchasers,  or  those  claiming 
under  them ;  and,  on  the  23d  of  January,  1877,  the  lands  in  dispute 
were  patented,  with  others  of  the  same  class,  to  tbo  St.  Louis,  iron 
Mountain  &  Southern  Co. 
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The  first  question  presented  by  the  assignment  of  errors  is 
whether  the  act  of  July  28,  1866,  was  such  a  legislative  declara- 
tion by  Congress  of  a  forfeiture  of  the  grant  of  1853  as  yoFORFBmgg 
would  divest  the  title  of  the  State  to  unearned  lands,  clmd7 
and  defeat  conveyances  thereof  by  the  railroad  company  befoi-e 
that  time.  It  has  often  been  decided  that  lands  granted  by  Con- 
gress to  aid  in  the  construction  of  railroads  do  not  revert  after  con- 
dition broken  until  a  forfeiture  has  been  asserted  by  the  United 
States,  either  through  judicial^pi'oceedings  instituted  under  authori- 
ty of  law  for  that  purpose,  or  through  some  legislative  action  legally 
equivalent  to  a  judgment  of  office  found  at  common  law.  United 
States  V.  Repentingny,  5  Wall.  211,  267, 268 ;  Schnlenberg  v.  Har- 
riman,  21  Wall.  44,  63 ;  Farnsworth  v.  Minnesota  &  Pacific  E. 
Co.,  92  U.  S.  49,  66  ;  McMicken  v.  United  States,  97  U.  S.  217, 
218 ;  Van  Wyck  v.  Knevals,  106  U.  S.  360.  Legislation  to  be 
sufiicient  must  manifest  an  intention  by  Congress  to  re-  lkoislatum 
assert  title  and  to  resume  possession.  As  it  is  to  take  ^^  Sm- 
the  place  of  a  suit  by  the  United  States  to  enforce  a  for-  •noHTOFORnar 
feiture,  and  a  judgment  therein  establishing  the  right,  it  should  be 
direct,  positive,  and  free  from  all  doubt  or  ambiguity. 

In  the  present  case  no  such  intention  appears.   On  the  contrary, 
X  the  evident  purpose  of  "Congress  was  to*  waive  a  forfeiture  and  ex- 
tend the  time  for  earning  the  lands  under  the  original  act.  The  lan- 
ffuaffe  is  that  the  provisions  jof  the  act  of  1853  be  "  re-  , 

^3         C^  1  I  IimEIVTIOIV     IV  AS 

vived  and  extended  for  the  term  of  ten  years  from  the  to  waivb  fob- 
passage  of  this  act."  If  this  had  been  all,  no  one  could 
doubt  that  it  was  the  intention  of  Congress  to  place  all  parties  in- 
terested in  the  grant  just  wh^re  they  would  be  if  the  act  of  1853 
had  fixed  July  28,  1876,*as  the  time  for  the  completion  of  the  rail- 
road: What  follows  does  not,  in  our  opinion,  manifest  any  dif- 
ferent intention.  The  words  are,  "  and  all  the  lands  therein  grant- 
ed, which  reverted  to  the  United  States  under  the  provision  of  said 
act,  be,  and  they  are  hereby,  restored  to  the  same  custody,  control, 
and  condition,  and  made  subject  to  the  uses  and  trusts  in  all  re- 
spects as  they  were  before  and  at  the  time  such  reversion  took 
effect."  When  this  act  was  passed  the  property  of  the  original 
company  had  not  been  sold  by  the  State  under  its  act  of  February, 
1866.  There  had  been  no  proceedings  by  the  United  States  to  en- 
force a  forfeiture,  and  the  possession  of  the  lands  under  the  original 
grant  had  not  been  changed.  Everything,  so  far  as  the  United 
States  were  concerned,  remained  after  the  original  limit  of  time 
for  building  the  road  had  been  passed,  as  it  was  before.  Neither 
had  the  State  done  anything  to  take  back  its  transfer  of  title  to 
the  company.  Its  legislation  looked  only  to  a  sale  and  to  the 
passing  of  the  franchises  and  property  of  the  company  into 
the  hands  of  ^those  who  would  go  forward  and  complete  the 
road.  This  implied  a  preservation  of  the  title  of  the  company  to 
26  A.  &  E.  R  Gas.— 84 
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the  lands  rather  than  its  destraction.  The  language  of  the  new 
act  is  to  be  construed  with  reference  to  these  facts,  and,  inasmuch 
as  there  had  not  been  in  law  any  reveraion  of  the  lands  to  the  United 
States  when  the  act  was  passed,  the  words  "reverted,"  "  reversion  " 
and  "  restored,"  are  to  be  understood  as  implying  nothing  more 
than,  that  no  advantage  was  to  be  taken  by  the  United  States  of  the 
fact  that  the  condition  subsequent  in  the  grant  had  been  broken  by 
the  failure  of  the  company  to  complete  the  road  within  the  time 
originally  limited.  Certainly  there  is  nothing  in  the  language  em- 
ployed to  show  an  intention  of  Congress  by  that  act  to  declare  a 
forfeiture.  Taken  as  a  whole,  this  provision  of  the  act  of  1866, 
amounts  to  nothing  more  than  an  amendment  of  the  act  of  1853, 
striking  out  the  original  time  of  limitation  and  inserting  in  lieu, 
July  28,  1876. 

Other  provisions  of  the  act  except  from  the  grant  of  1853,  as 
well  as  that  of  1866,  all  mineral  lands  within  their  respective  limits 
and  also  make  patents  necessary  for  the  transfer  of  title  from  the 
United  States.  This  shows  an  intention  to  take  advantage  of  the 
breach  of  the  conditions  of  the  original  grant,  so  far  as  was  neces- 
sary to  reassert  title  to,  and  reclaim  possession  of,  any  mineral  lands 
that  may  have  been  included  in  that  grant,  and  to  change  the  mode 
of  passing  title,  but  it  doeS  not  go  further.  To  some  extent,  also, 
the  obligations  of  the  company,  for  the  transportation  of  the  prop- 
erty and  troops  of  the  United  States  are  changed.  In  this  way  the 
act  of  1853  is  amended,  and  the  advantages,  if  any,  gained  by  the 
United  States  may  be  looked  upon  as  in  the  nature  oi  concessions 
exacted  in  consideration  of  the  additional  grant  which  was  made, 
and  the  extension  of  time  which  was  given  for  the  completion  of 
Land  mot  fob-  ^h®  road.  Ou  the  whole,  we  conclude  that  there  has 
FKiTKD.  never  been  a  forfeiture  of  the  grant  of  1853,  so  far  as 

the  lands  now  in  dispute  are  concerned,  and  that  the  title  of  McGee 
stands  precisely  as  it  would  if  the  original  company  had  completed 
its  road  within  the  time  fixed  in  the  act  of  1853.  The  purcuasers 
at  the  sale  made  by  the  State  in  1866  took  subject  to  his  rights, 
and  the  St.  Louis,  Iron  Mountain  &  Southern  Co.  got  from 
these  purchasers  no  better  title  than  they  had  themselves.  Under 
these  circumstances,  the  patent  which  issued  in  1877  inured  to  the 
benefit  of  McGee  just  as  it  would  if  it  had  issued  to  the  Cairo  & 
Fulton  R.  before  the  transfer  under  which  the  new  company 
claims. 

The  case  of  Wilson  v.  Boyce,  92  U.  S.  320,  is  not  in  conflict 
with  this.  There  the  question  was  whether  a  purchaser  from  the 
company  got  title  free  of  a  lien  of  the  State,  as  security  for  a  loan 
of  State  bonds  to  the  company.  The  controversy  was  about  the 
construction  of  the  words  oi  description  in  the  statute  which  created 
the  State's  lien  ;  one  side  claiming  that  the  land  grant  was  not  in- 
cluded, and  the  other  that  it  was.    If-  it  was  included,  the  title  of 
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tlie  purchaser  from  the  company  would  be  bad  ;  if  not  it  would  be 
good.  We  held  that  the  grant  was  included,  and  gave  judgment 
accordingly.  Upon  the  facts  as  presented  by  this  record,  no  such 
question  arises.  No  titl^is  set  up  under  any  lien  in  favor  of  the 
State  superior  to  that  of  McGee.  There  is  no  dispute  about  the 
right  of  the  State  to  sell  under  its  act  of  1866.  If,  at  the  time  of 
such  sale,  the  title  of  the  company  under  the  act  of  1853  had  been 
divested  by  forfeiture,  and  the  company  held  only  under  the  new 
grant  of  1866,  the  St.  Louis,  Iron  Mountain  &  Southern  Co.  is 
entitled  to  judgment.  If,  however,  the  original  grant  had  not 
been  forfeited,  and  the  Cairo  &  Fulton  Co.  held  under  that  grant 
whoji  the  sale  was  made,  the  new  company  took  title  subject  to 
the  prior  right  of  McGee,  and  must  fail  in  this  action.  As  we 
decide  that  the  company  held  under  the  original  title,  the  judg- 
ment of  the  Supreme  Court  of  Missouri  was  right;  and  it  is  ac- 
cordingly 
Affirmed. 

Construction  of  Acts  declaring  Forfeiture  of  Land  Qranta — See  Neer  e. 
Williams,  10  Am.  &  Eng.  R.  R.  Gas.  561;  St.  Louis,  etc.,  R.  Go.  v,  Mc-Gee, 
10  lb.  649. 

When  Land  Grant  is  not  forfeited. — As  a  general  rule,  forfeiture  of  prop- 
erty and  rights  cannot  be  adjudged  by  legislative  acts,  and  confiscation  with- 
out judicial  hearing,  after  due  notice,  would  be  void  as  not  being  due  process 
of  law.  Nor  can  a  party  by  his  misconduct  so  forfeit  a  right  that  it  may  be 
taken  from  him  without  judicial  proceedings  in  which  the  forfeiture  shall  be 
declared  in  due  form.  Hence  in  Schulenberg  v.  Harriman,  2  Dill.  898,  it  was 
held  that  railroad  lands  do  not  ipsa  facto  revert  to  the  United  States  by  mere 
failure  to  build  the  road  within  the  period  prescribed  in  the  act  of  GonCTess; 
to  effect  the  forfeiture  some  act  on  the  part  of  the  general  government  by  ju- 
dicial proceeding  to  take  advantage  of  the  forfeiture  must  have  been  done. 
See  also  Van  Wyck  v.  Knevals,  106  U.  S.  860;  10  Am.  &  Ens.  R.  R.  Gas.  664. 

In  Ghicago,  etc.,  R.  Go.  v.  Lewis,  58  Iowa,  101,  it  was  held  that  the  forfeit- 
ure of  lands  granted  by  Gongress  to  the  State  of  Iowa  to  aid  in  the  construc- 
tion of  a  railway,  by  the  failure  of  the  company  to  construct  its  line  within 
the  time  limited  by  the  grant,  can  only  be  insisted  upon  by  the  United  States. 
The  right  of  the  State  to  resume  the  lands,  reserved  by  the  State  in  case  of 
the  failure  of  the  company  to  complete  its  road  by  a  specified  date,  may  be 
waived,  and  such  reservation  does  not  affect  the  title  of  the  company  to  the 
lands  granted  until  the  right  is  exercised.  A  third  party  cannot  set  up  a  for- 
feiture to  validate  his  title,  nor  avail  himself  of  the  fact  that  the  company, 
in  constructing,  deviated  from  the  original  line,  if  the  lands  which  he  claims 
are  within  the  prescribed  distance  from  it  and  the  road  as  built.  Yan  Wyck 
9.  Knevals,  106  U.  S.  860;  10  Am.  &  Eng.  R.  R.  Gas.  664. 

In  Rice  o.  Minn.  &  N.  W.  R.  Go.,  1  Black,  358,  it  is  held  that  an  act  of 
Gongress  granting  land  to  a  territory  for  railroad  purposes,  by  which  a  bene- 
ficial interest  is  acquired  by  the  territory,  is  irrepealable,  and  if  the  legisla- 
ture of  the  territory  incorporate  a  company  to  build  such  road,  Gongress  can- 
not afterwards  divest  the  company  of  its  title  to  the  lands  included  in  the 
grant.     See  Bybee  «.  Oregon,  etc.,  R  Go.,  24  Am.  &  Eng.  R.  R.  Gas.  127. 

Gonceming  forfeiture  of  land  granted  by  private  persons,  for  non-user  or 
breach  of  conditions,  see  People  o.  Albany  &  Vermont  R.  Go.,  24  N.  T.  261; 
People  V.  Eangston,  etc.,  R.  Go.,  28  Wend.  1€8;  State  o.  Hartford,  etc.,  R.  Go., 
29  Gonn.  588;  Att'y-Gen'l  v.  Gity  of  Boston,  128  Mass.  475;  Att'y-Gen'l  «• 
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West  Wis.  R.  Co.,  86  Wis.  466;  Yicksburg  &  Meriden  R.  Co.  v.  Ragsdale,  54 
Miss.  200;  Southard  v.  Central  R.  Co.,  2  Dutch.  (N.  J.)  18;  Nicoll  v.  New 
York,  etc.,  R.  Co.,  12  N.  Y.  121;  IndiaDapolis,  etc,  R.  Co.  v.  Hood,  66  Ind. 
680;  Underhill  «.  Saratoga,  etc.,  R.  Co.,  20  Barb.  465;  Paul «.  CoDnersyille^ 
etc.,  R.  Co.,  51  Ind.  627;  Parmelee  v.  Oswego,  etc.,  R.  Co.,  7  Barb.  699;  Chi- 
cago, etc.,  R.  Co.  «.  Grinnell,  51  Iowa,  476;  Young  o.  Magazine  St.  R.  Co.^ 
24  La.  An.  68;  State  9.  Cockrem,  25  La.  An.  866:  Memphis,  etc.,  R.  Co.  #. 
Neighbon,  61  Miss.  412. 


SOUTHBBN  PaOIFIO  R.   Oo. 

V. 

Tebrt. 

(Adoance  Case^  California.     Augtut  27,  1886.) 

Where  a  settler  upon  railway  lands  was  in  possession  bj  occupation  and 
cultiyation,  under  the  proyisiobs  of  a  printed  circular  of  the  railway  com- 
pany giving  him  the  first  privile^  to  buy  said  lands,  upon  application  to  the 
land  agent  of  the  company,  at  prices  based  upon  the  value  of  tne  lands,  when 
the  company  was  ready  to  sell,  Iield^  that  said  company  could  not  eject  the 
defendant,  deny  his  application,  or  refuse  to  sell  to  him,  when  he  had  com- 
plied with  the  terms  of  the  circular,  although  the  land  agent  had  awarded 
the  lands,  in  a  contest  about  the  right  to  purchase,  to  a  person  who  had  pre- 
viously filed  an  application,  but  had  never  settled  upon  or  cultivated  them. 

Curtis  cfe  Otis  and  Satterwhite  <&  Curtis  for  appellant,  Southern 
Pacific  E.  Co.     ' 

Rowell  cfe  RoweU  and  H,  TF.  WiUis  for  respondent,  Terry. 

MoKee,  J. — This  is  an  action  of  ejectment.  The  demanded 
premises  are  a  portion  of  the  railroad  lands  of  the  Southern  Pacific 
JR.  Co.,  the  plaintiff  in  the  action.  Defendant  settled  upon  the 
lands  under  the  provisions  of  a  printed  circular,  issued  by  the  rail- 
paotb.  road  company,  inviting  settlers  to  go  upon  its  lands  and 

occupy  and  use  them  until  such  times  as  it  would  be  ready  to  sell, 
when,  upon  an  application  to  buy,  made  to  the  land  agent  of  the 
company,  the  company  would  sell,  at,  prices  based  upon  the  value 
of  tne  lands, "  to  such  persons  as  were  then  in  possession  by  occu- 
pation and  cultivation  or  improvements."  To  such  persons  the 
circular  declared  :  "  If  the  settler  desires  to  buy,  the  company  gives 
him  the  first  privilege  of  purchase  at  the  nxed  price,  whicn,  in 
every  case,  shall  only  be  the  value  of  the  lands  without  regard  to 
the  improvements.  It  must  be  understood  that  the  application  of 
a  speculator,  or  of  a  person  who  does  not  improve  or  occupy  the 
lands,  will  not,  although  received  first,  take  precedence  or  priority 
of  that  of  the  settler,  whose  application  may,  perhaps,  be  filed  last 
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of  all.  The  actual  settler,  in  ^ood  faith,  will  be  preferred  always, 
and  the  land  will  be  sold  to  him  as  against  every  other  applicant." 
^  In  due  time,  after  the  issuance  of  the  circular,  the  company 
graded  its  lands,  and  fixed  the  price  per  acre  at  which  it  proposed 
to  sell  to  settlers  upon  the  lands.  The  defendant  was  notified  of 
the  fact,  and  on  the  twenty-second  of  June,  1883,  he  applied  to  the 
land  agent  of  the  company  to  purchase  the  demanded  premises  upon 
which  he  and  his  family  were  then  residing,  and  which  he  had  oc- 
cupied, cultivated,  and  improved  since  lo82 ;  and  in  connection 
with  his  application  he  tendered  the  20  per  cent  of  the  purchase 
price  required  by  the  circular  of  the  company,  and  of-  ^o 
fered  to  comply  in  all  other  particulara  with  its  terms 
and  conditions.  But  the  plaintiff  denied  his  applica- 
tion, and  refused  to  sell  him  the  land  "on  any  terms  whatever." 
That  the  company  could  not  legally  do,  because  the  offer  which  it 
made  to  sell  its  lands  to  actual  settlers,  having  been  accepted  by  the 
defendant,  who  settled  upon  a  portion  of  the  lands,  constituted  a 
contract  of  sale,  and  established  the  relation  of  vendor  and  vendee 
between  the  company  and  the  defendant  as  a  hona-Jide  settler.  Boyd 
V.  Brinckin,  55  Cal.  427. 

As  vendee  of  the  land,  the  defendant  was  therefore  rightfully 
in  tlie  possession  at  the  commencement  of  the  action  ;  and  as  he 
had  offered  to  perfbrm  the  contract  between  him  and  his  vendor, 
and  is  ready  and  willing  to  perform  it  according  to  its  terms,  the 
company  had  no  legal  right  to  eject  him.  Nor  could  it  refuse  to 
sell  the  land  to  him,  except  for  good  cause.  Central  Pac.  R.  Co.  v. 
Mudd,  59  Cal.  585;  Whittier  v,  Stege,  61  Cal.  238. 

The  company  based  its  refusal  to  sell  upon  the*  ground  that  there 
were  two' applications  made  to  purchase  the  land,  which  raised  a 
contest  about  the  right  to  purchase,  and  that  contest  was  heard  and 
determined  by  the  land  agent  of  the  company  against  the  defend- 
ant, and  in  favor  of  one  Randall,  the  contesting  applicant,  under 
the  following  provision  of  the  company's  circular :  "When  there 
are  two  or  more  applicants  for  the  same  tract,  an  adjudication  of 
their  respective  claims  will  be  made  by  the  land  agent,  upon  due 
notice  (thirty  days)  given  to  the  parties,  and  the  right  to  buy  at  the 
appraised  valuation  will  be  awarded  to  the  applicant  who  shall  be 
deemed  to  have  .the  most  equitable  claim.-'  Randall  had  filed  an 
application  to  purchase  the  land  on  the  twenty-firet  of  April,  1883, 
two  months  before  the  filing  of  the  defendant's  application  ;  but 
he  had  never  settled  upoA  the  land,  or  occupied  and  cultivated  or 
improved  it.  He  founded  his  application  upon  some  conveyances 
of  the  land  which  he  had  obtained  in  the  year  1883  from  the  grantees 
of  one  Cram,  who,  in  the  year  1882,  had  occupied  and  cultivated 
the  land  jointly  with  the  defendant;  but  on  or  about  the  first  of 
December,  1882,  vacated  and  abandoned  his  possession  in  favor  of 
the  defendant,  who  has  since  exclusively  occupied  the  land.     Ran- 
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dall  was  therefore  a  mere  applicant  to  purchase  the  land  without 
the  qualifications  required  by  the  circular  of  the  company,  and  had 
no  equitable  claim  to  the  land,  or  any  right  to  purcnase  it.  The 
circular  itself  declared  :  "  The  company  also  wishes  it  to  be  known 
that  a  mere  application  to  buy  land,  unaccompanied  by  actual  im- 
provement or  settlement,  confers  no  right  or  privilege  which  should 
prevent  any  actual  settler  from  taking  it,  if  vacant,  into  possession, 
and  cultivating  and  improving  it."  The  land  agent  of  the  company 
liad,  therefore,  no  power  to  award  to  Kandall  the  land  of  which 
the  defendant  was  in  possession  as  an  actual  settler. 

We  find  no  reversible  error  in  the  record.  Judgment  and  order 
affirmed. 

We  concur :  Thornton,  J. ;  Sharpstein,  J. 

Right  of  Settler  complying  with  Conditions  in  Circular  to  have  Land  con- 
veyed to  himt — In  the  case  of  Boyd  v.  Briuckin,  55  Cal.  427,  the  Central  Pa- 
citic  R.  Co.  issued  and  distributed  a  circular  inviting  people  to  settle  and  make 
improyements  upoA  its  lands,  and  promising  those  that  should  do  so  that  they 
should  be  preferred  as  purchasers  when  the  lands  should  be  offered  for  sale. 
The  defenaant  settled  upon  the  lands  in  controversy,  and  filed  his  application 
to  purchase  the  same  in  the  office  of  the  company,  as  directed  by  the  circular, 
and  made  valuable  improvements  thereon.  The  company,  without  notifying 
the  defendant  that  the  price  of  the  land  had  been  fixed,  and  without  giving 
him  the  option  to  purchase,  sold  the  land  to  the  plaintiff,  who  took  with  no- 
tice of  the  defendant's  equities.  Held,  in  an  action  of  ejectment  wherein  the 
defendant  filed  a  cross-complaint,  setting  up  the  above  facts  and  praying  that 
the  plaintiff  be  compelled  to  convey  to  him,  that  the  offer  of  the  company, 
and  the  acceptance  by  the  defendant,  created  a  yalid  contract,  and  that  the 
plaintiff  took  the  legal  title  impressed  with  a  trust  in  favor  of  the  defendant 
and  Bhould  be  compelled  to  convey  the  same  to  him. 
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V. 

St.  Louis  R.  Co. 

{Advanu  Case,  Missouri,    June  21,  18860 

An  ordinance  requiring  the  street  railway  company  to  report  to  the  city 
quarterly  the  number  of  trips  made,  and  number  of  passengers  carried,  and 
punishing  by  fine  the  carrying  of  more  than  eighteen  passengers  on  the  aver- 
age, is  a  regulation  reasonable  in  its  nature,  and  is  binding  and  valid. 

Appeal  from  St.  Louis  court  of  appeals. 

Action  to  recover  penalty  for  the  violation  of  a  city  ordinance, 
Judgment  for  defendant,  and  appeal  therefrom  by  plaintiff, 
Z.  BeU  and  A,  G.  Clover  for  the  city. 
Sfnith  P.  Gavlt  for  appellant. 
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Ray,  J. — The  defendant  was  prosecuted  and  fined  $500  before 
a  police  justice  of  the  city  of  St.  Louis  for  refusing  to  facts. 

make  to  the  city  register  the  report  required  by  section  11  of  ar- 
ticle 4  of  chapter  31  of  the  lie  vised  Ordinances  of  said  city,  ap- 
proved Marcli  29,  1881,  which  section  is  as  follows : 

"  Sec.  11.  It  shall  be  the  duty  of  each  and  all  of  the  street  rail- 
road companies  in  the  city  of  St.  Louis  to  report,  under  oath,  to 
the  city  register,  between  the  first  and  fifteenth  days  of  the  months 
of  July,  October,  January,  and  April  of  each  year,  by  the  presi- 
dent, secretary,  or  superintendent,  the  number  of  trips  made  and 
passengers  carried  over  the  road  of  which  the  person  making  the 
report  is  an  officer,  during  the  preceding  three  months,  ending  on 
the  last  day  of  the  months  oi  June,  September,  December,  and 
March;  and  any  failure  to  make  the  report  required  by  this 
section  shall  subject  the  street  railway  company  so  offending  to  a 
tine  of  not  less  than  five  hundred  dollars.  It  shall  be  the  duty  of 
the  city  register,  if  said  reports  show  that  any  of  said  companies 
have  carried  an  average  of  over  eighteen  persons  per  trip  to  each 
car  since  their  last  previous  return,  to  report  such  company  to  any 
of  the  police  justices,  and  such  company  shall  be  subject  to  a  fine 
of  not  less  than  three  hundred  dollars  for  the  first  offence,  and  a 
fine  not  less  than  five  hundred  dollars  for  each  subsequent  offence." 
■  The  case  was  appealed  to  the  court  of  criminal  correction,  * 
where,  on  January  27,  1883,  on  a  trial  anew,  the  defendant  was 
discharged.  After  motion  for  a  new  trial  overruled,  plaintiff  was 
allowed  an  appeal  to  the  St.  Louis  court  of  appeals,  where  the 
judgment  was  reversed  (14  Mo.  App.  221),  and  an  appeal  pros- 
ecuted here  by  defendant. 

The  agreed  statement  of  facts  shows  that  the  books  of  the  de- 
fendant contained  the  information  necessary  to  enable  it  to  make 
the  required  reports,  but  that  it  failed  and  omitted  so  two 
to  do,  and  the  question  is  whether  the  provision  of  the 
ordinance  requiring  said  report  is  valid  and  effectual 
against  defendant.  Defendant's  counsel  urge  the  ob- 
jection that -the  second  provision  of  said  section  is  unreasonable 
and  illegal,  as  a  regulation  of  defendant,  and  that  the  first  and 
second  provisions  are  so  mutually  connected  with  and  dependent 
on  each  other,  as  conditions,  considerations,  or  compensations  for 
each  other,  as  to  warrant  a  belief  that  the  city  council  intended 
them  as  a  whole,  and  that,  therefore,  they  cannot  be  divided,  but 
inust  stand  or  fall  together.  While  this  is  a  sound  rule  of  inter- 
pretation or  construction  of  statutes,  we  are  not  fully  satisfied  of 
its  applicability  to  the  section  in  question.  It  does  not,  we  think, 
appear  from  the  section  itself  that  the  sole  purpose  of  the  first 
provision  was  to  enforce  the  second;  or  that  it  never  was  intended 
for  any  other  independent  purpose.  Provisions  of  like  import  and 
of  larger  scope  are  not  uncommon,  and  exist  without  any  othc:- 
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?rovi6ion  corresponding  to  the  second  provision  of  said  section, 
'hej  maj'  be,  we  think,  enacted  upon  other  and  distinct  and  inde- 
pendent considerations.  Defendant  was,  it  seems,  organized  under 
chapter  39,  Rev.  St.  1855,  p.  404,  and  associations  thereby  author- 
ized were  required,  by  section  39  thereof,  to  make  annually,  under 
oath,  very  elaborate  and  detailed  reports  of  their  business,  includ- 
ing the  items  as  to  the  number  of  trips  made  and  passengers  car- 
ried, required  by  the  provision  in  question  to  the  secretary  of 
State.  Tiy  the  first  section  of  the  act  approved,  January  16,  I860, 
the  defendant  was  exempted  from  reporting  to  the  secretary  of 
State,  anji  required  to  report  to  the  city  comptroller.  Section  3 
of  said  last-named  act  authorized  the  city  to  make  such  municipal 
regulations  concerning  the  defendant  as  the  public  interest  and 
convenience  may  require,  but  prohibits  a  reduction  in  the  rate  of 
farie.  The  present  charter  of  the  city  of  St.  Louis  authorizes  the 
municipal  assembly,  by  ordinance,  "to  determine  all  questions 
arising  with  reference  to  street  railroads  in  the  corporate  limits  of 
the  city,  whether  such  questions  may  involve  the  construction  of 
such  street  railroads,  granting  the  riffht  of  way,  or  regulating  and 
controlling  them  after  their  completion."  Section  1,  art.  10,  p. 
1616,  2  Rev.  St.  1879. 

In  the  case  of  St.  Louis  R.  Co.  v.  South  St.  Louis  R.  Co.,  72 
Mo.  67,  this  court  held  that  said  act  of  January  16,  1860,  was  in 
force  and  unrepealed,  and  this  defendant  entitled  to  its  benefits. 
We  see  nothing  inconsistent  with  said  act  in  the  provision  of  the 
ordinance  in  qnestion  requiring  said  reports,  but,  on  the  contrary, 
it  is,  we  tliink,  clearly  within  tlie  grant  of  power  conferred  in  said 
section  3,  empowering  the  city  of  St.  Louis  to  make  such  munici- 
pal regulations  concerning  the  defendant  as  the  public  interest  and 
convenience  may  require. 

Upon  a  careful  examination  of  the  well-considered  opinion  of 
the  court  of  appeals,  touching  the  various  questions  raised  and 
urged  by  counsel  for  appellant,  in  addition  to  what  is  here  said, 
we  see  no'  reason  to  doubt  the  correctness  of  the  conclusions 
reached  by  that  court,  and  for  these  reasons  its  judgment  is 
aflSriued. 

In  these  views  Norton  and  Black,  JJ.,  concur.  Henby,  C.  J., 
concurs  in  the  result. 

Sheewood,  J. — We  think  that  the  intent  of  the  ordinance  in 
question  to  make  the  railroad  companies  furnish  evidence  against 
themselves,  to  be  used  as  evidence  in  prosecutions  for  violations  of 
the  ordinances,  as  clear  as  if  it  it  had  been  expressed  in  the  title  or 
body  of  the*act ;  and  upon  no  principle  can  such  legislation  be 
upheld,  Except  that  announced  in  City  of  Kansas  v.  Clark,  68  Mo. 
588,  in  which  it  was  held  that  the  violation  of  a  city  ordinance  is 
not  a  crime.    In  that  case  two  judges  dissented,  and  it  is  not  so 
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<slear  that  the  ordinance  in  question  is  valid,  upon  any  grounds,  as 
to  admit  of  no  donbts.  Says  Mr.  Wharton,  in  his  work  on  Evi- 
dence :  "A  witness  also  will  be  relieved  from  answering  a  ques- 
tion, a  reply  to  which  might  expose  him  to  a  forfeiture  of  his 
estate ;  nor  does  it  make  a  difference  that  the  penalties  in  a  penal 
prosecution  ^re  limited  to  a  fine."  Section  534.  We  express  no 
decided  opinion  upon  the  question,  but  have  such  doubt  of  the 
correctness  of  the  ruling  of  our  associates  that  we  cannot  give  it 
our  hearty  concurrence. 

Municipal  Regulation  of  Street  Railroads. — Ordinancee  of  the  mayor  and 
common  couucil  of  the  city  of  Hoboken  prescribing  the  mode  and  times  of 
running  horse  cars  through  the  streets  of  said  city  by  any  corporation  which 
has  laid  rails  for  the  purpose  of  running  horse  cars  thereon,  held  invalid 
against  the  prosecutors,  holding  under  their  dhsrter  and  also  under  anterior 
rights  derived  from  the  Bergen  l^urnpike  Co.,  such  company  having  the 
right  to  lay  rails  through  the  city  without  the  consent  of  the  city  counciL 
State  o.  Council  of  Hoboken,  80  N.  J.  (1  Vroom)  228. 

A  provision  in  an  ordinance  authorizing  a  railroad  company  to  lay  a  track 
in  the  streets  of  a  city,  requiring,  as  a  condition  of  such  authority,  that  an- 
other railroad  company  should  have  the  joint  use  of  such  track,  upon  com- 
pensation to  be  agreed  on,  was  within  the  power  of  the  common  council; 
they  had  the  right  to  require  such  condition.  Query:  Whether  the  common 
council  could  have  imposed,  as  a  condition  of  tiieir  consent,  that  such  joint 
use  should  be  allowed  without  compensation.  Jersey  City  &  Bergen  R.  Co. 
«.  Jersey  City  &  Hoboken  Horse  R.  Co.,  20  N.  J.  61. 


Mebz 

V. 

Missouri  Pacific  R.  Co, 

(Advance  Case^  Misaouri.    April,  1886.) 

•  Ordinance  10,805  of  the  city  of  St.  Louis,  regulating,  within  the  city  limits, 
the  ninning  and  stopping  of  cars  propelled  by  steam,  does  not  yiolate  either 
the  constitution  of  the  State  or  of  the  United  States. 

Appeal  from  St.  Louis  conrt  o£  appeals. 
JPred  GoUachalk  for  respondent,  Anton'Merz. 
T,  J,  Partis  for  appellant. 

« 

Norton,  J. — This  suit  was  brought  by  plaintiff  to  recover  dam- 
ages for  the  loss  of  the  services  of  his  minor  child,  who  was  run 
over  by  three  of  defendant's  cars,  being  operated  in  the  limits  of 
the  city  of  St.  Louis,  whereby  he  lost  his  right  arm.  He  obtained 
judgment  in  the  circuit  court  for  $1703,  which  was  af-  factb. 

firmed  by  the  St.  Louis  court  of  appeals,  and  the  case  is  before  us 
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on  appeal  from  that  judgment.  The  appeal,  being  from  a  judgment 
for  a  lose  sum  than  §2500,  gives  us  no  jurisdiction  of  the  case,  un- 
less it  appears  that  it  falls  within  one  of  the  classes  of  cases  specified 
in  section  12.  art.  6,  of  the  constitution,  when  an  appeal  may  be  taken 
from  the  St.  Louis  court  of  appeals  to  this  court  without  reference  to 
the  amount  in  dispute.  One  of  this  class  is  when  the  case  inv^olves 
a  construction  of  the  constitution  of  this  State  or  of  the  United 
States.  It  is  claimed  that  the  case  before  us  falls  within  tliat  class, 
in  this :  that  ordinance  10,305  of  the  city  of  St.  Louis,  which  was 
received  in  evidence  over  defendant's  objection,  and  upon  which 
plaintiff  relied  for  a  recovery,  is  violative  both  of  the  Federal  and 
State  constitutions.  The  only  question,  therefore,  to  be  considered 
on  this  appeal,  is  whether  the  city  had  power  to  pass  the  ordinance 
in  question,  and  whether  it  is  or  not  constitutional. 

So  mucli  of  it  as  is  necessary  to  a  fair  consideration  of  the  points 
raised  by  appellant  against  its  validity  is  as  follows: 

"An  ordinance  entitled  'An  ordinance  to  regulate  the  speed, 
within  the  limits  of  the  citv  of  St.  Louis,  of  cars  and  locomotives 
propelled  by  steam  power ;'  approved  January  22,  1877 : 

"  Section  1.  It  slnill  not  be  lawful,  within  the  limits  of  the  citv 
of  St.  Louis,  for  any  car,  cars,  or  locomotives,  propelled  by  steam- 
power,  to  run  at  a  rate  of  speed  exceeding  six  miles  per  hour  ;  but 
nothing  in  this  section  shall  be  so  construed  as  to  apply  to  any  car, 
cars,  or  locomotives  running  over  the  track  or  tracks  which  are 
maintained  along  the  river  bank  between  Arsenal  street  and  El- 
wood  street. 

"  Sec.  2.  It  shall  not  be  lawful,  within  the  limits  of  the  citv  of 
St.  Louis,  for  any  car,  care,  or  locomotives,  propelled  by  steam- 
power,  to  obstruct  any  street  crossing  by  standing  thereon  longer 
than  five  minutes,  and,,  when  moving,  the  bell  of  the  engine  shall 
be  constantly  sounded  within  said  limits ;  and  if  any  freight  car, 
care,  or  locomotives,  propelled  by  steam-power,  be  backing  within 
said  limits,  a  man  shall  be  stationed  on  the  top  of  the  car  at  the 
end  furthest  from  the  engine  to  give  danger  signals ;  and  no 
freight  train  shall  at  any  time  be  moved  within  the  city  limits 
without  it  be  well  manned  with  experienced  brakemen,  at  their 
posts,  who  shall  be  so  stationed  as  to  see  the  danger  signals,  and 
hear  the  signals  from  the  engine.  The  steam-whistle  of  danger 
shall  in  no  case  be  sounded  in  giving  the  usual  signal  for  junnmg 
trains." 

It  is  insisted  that  the  mayor  and  assembly  had  no  power  to  pass 
the  ordinance.  By  article  3,  §  26,  subd.  2,  5,  6,  of  the  charter, 
2  Rev.  St.  1585,  express  power  is  given  to  the  city  to  regulate  the 
AuTHORiTT  OF  usc  of  all  its  streets  ;  and  to  regulate  all  vehicles,  busi- 
oRoiN^NCB.  ness,  trades,  and  associations;  to  declare,  abate,  and 
prevent  nuisances  on  public  or  private  proprerty, — from  all  which 
the  power  to  pass  such  an  ordinance  as  the  one  in  question  may 
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w^ll  be  deduced  and  exercised.  But  aside  from  this,  in  the  ab- 
sence of  any  express  authority  by  reason  of  the  general  supervision 
over  the  police  which  the  city  has,  the  authority  to  pass  the  ordi- 
nar>ce  in  question  may  well  be  derived. 

Mr,  Dillon  (2  Dill.  Mun.  Corp.  §  713)  says:  ** Resulting  from 
the  power  over  the. streets,  and  to  protect  the  safety  of  the  citizens 
and  their  property,  municipal  corporations,  in  the  absence  of  legis- 
lative restriction,  may  control  the  propelling  of  cars  within  their 
limits,  may  prohibit  tlie  use  of  steam  power,  and  regulate  the  rate 
of  speed."  In  2  Redf .  Eys.  577,  678,  it  is  said :  "  It  has  been  held 
that  a  statute  giving  power  to  the  common  council  of  a  city  to  reg- 
ulate the  running  of  care  within  the  corporate  limits  authorizes  the 
adoption  of  an  ordinance  entirely  prohibiting  the  propelling  of  cars 
by  steam  through  any  part  of  the  city."  "  we  should  entertain  no 
doubt  of  the  right  of  a  city  or  large  town  to  adopt  such  an  ordi- 
nance without  any  special  legislative  sanction,  by  virtue  of  the  gen- 
eral supervision  which  they  have  over  the  police  of  their  respective 
jurisdiction."  The  doctrine  above  announced  is  sustained  by  the 
cases  of  Buffalo  &  N.  F.  R.  Co.  v.  City  of  Buffalo,  5  Hill,  "209; 
Whitson  V.  City  of  Franklin,  34  Ind.  393 ;  Cooley,  Const.  Lim. 
(5th  Ed.)  712;  Chicago,  B.  &  Q.  R.  Co.  v.  Haggerty,  67  IlL 
113. 

It  is  also  insisted  that  the  place  where  the  accident  occurred  was 
on  the  private  grounds  of  defendant,  and  that  to  make  the  ordi- 
nance in  question  apply  to  it  would  be  to  deprive  defendant  of  the 
use  of  its  property,  and  for  that  reason  it  is  unconstitutional  and 
void.  It  appears  that  defendant  had  two  parallel  tracks,  running 
north  and  south  over  a  block  of  ground  between  Ninth  and  Stein 
streets,  in  the  city;  that  a  switch-engine  was  engaged  in  switching; 
and  that  when  it  reached  the  switch  in  Vine  street,  which  had  been 
set  or  thrown  so  as  to  run  the  cars  on  the  western  track  of  the  two 
parallel  tracks,  the  cars  were  shunted  or  kicked  from  the  engine^ 
and  ran  down  on  said  western  track,  with  no  one  upon  them,  and 
over  plaintiff's  son.  In  the  vicinity  of  the  accident  a  stone-quarry 
was  being  worked  by  the  lessee  of  defendant.  The  block  of  ground 
over  which  the  tracks  were  laid  was  not  enclosed,  nor  was  there  any, 
thing  to  indicate  that  it  was  the  private  yard  of  defendant,  and  in 
the  disposition  of  the  point  now  under  consideration  we  adopt  what 
is  well  said  by  the  court  of  appeals:  "  That  when  a  railroad  com- 
pany lays  down  its  tracks  in  a  populous  city,  not  within  any  en- 
closure, but  on  ground  open  to  the  public,  the  mere  fact  that  the 
rails  are  not  laid  over  a  public  street  or  highway,  but  on  private 
property  of  the  Company,  ought  not  to  be  held  to  relieve  it  of  its 
obligation  to  observe  all  reasonable  municipal  regulations  as  to  the 
movement  of  its  trains  within  the  limits  of  the  corporation.'' 
The  ordinance  in  question  does  not  deprive  the  company  of  its 
property  without  due  process  of  law,  nor  does  it  deny  to  defendant 
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the  e^iial  protectioa  of  the  law,  and  we  are  unable  to  see  wherein 
it  is  violative  of  either  the  State  or  Federal  constitntion.  Railroad 
Co.  V.  Richmond,  96  U.  S.  621. 

Having  disposed  of  the  constitutional  question  adversely  to  the 
view  taken  by  defendant,  and  that  being  the  question  we  are  au- 
thorized to  consider  on  its  appeal,  the  judgment  is  afiirmed. 

All  concur. 


AnoBxrsT-OssTBBAL  ex  rd.  Manager  of  Troy  &  Greenfield  R. 

V. 

FrroHBUBG  R.  Co. 

(Adoanee  Caw^  Masiochtuetta,    May  5,  1886.) 

The  Statute  of  1881,  chapter,  230,  which  empowers  the  manager  of  the 
Troy  &  Greenfield  R.  to  make  and  enforce  all  needful  rules  for  its  operation 
and  that  of  the  yard  at  North  Adams,  invests  him  with  only  the  power  to 
make  such  as  are  consistent  with  the  contracts  in  existence  as  to  the  manage- 
ment and  operation  of  such  railroad  and  yard. 

Under  such  statute  the  manager  cannot  make  an  order  or  regulation  which 
impairs  the  obligation  of  a  contract  already  in  existence  between  such  road 
ana  the  Commonwealth. 

The  Commonwealth,  under  its  law-making  power,  cannot  annul,  alter,  or 
impair  the  obligation  of  a  contract  which,  as  the  owner  Qf  property,  it  has 
lawfully  made. 

The  manager  was  not  authorized,  by  said  statute  or  otherwise,  to  issue  an 
order  forbidding  the  switching  in  the  yard  at  North  Adams  unless  the  de- 
fendant would  comply  with  his  demand  that  it  i^ould  make  no  claim  on  ac- 
count thereof. 

In  equity.     Dismissed. 

This  is  a  complaint  brought  by  the  Attomey-Gteneral  on  the  re- 
lation of  the  Mana(;er  of  the  Troy  &  Greenfield  R.  and  Hoosac 
Tunnel  to  compel  tlie  defendant,  the  Fitchburg  R.  Co.,  to  observe 
the  order  of  such  manager  that  no  cars  for  stations  east  of  East 
■  Deerfield  shall  be  switched  in  the  North  Adams  yard.  This  order 
was  made  under  and  in  pursuance  of  the  Act  of  1881,  chap.  230. 

Defendant  admitted  the  making  of  the  order  and  the  refusal  of 
compliance  therewith,  and  averred  "  that  by  virtue  of  a  contract  in 
writing,  bearing  date  August  14,  1880,  the  Commonwealth  of  Mas- 
sachusetts, by  and  through  the  manager  of  the  Troy  &  Greenfield 
R.,  duly  authorized  thereto  by  the  Act  of  1880,  chap.  261,  ^ve  to 
the  respondent  the  full  right  and  authority  to  operate  said  Troy  & 
Green ueld  R.  and  Hoosac  Tunnel,  from    the  station  at  North 
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Adams  to  the  station  at  Greenfield,  for  a  period  of  seven  years 
from  September  30,  1880 ;"  and  "  that  the  yard  at  Nortli  Adams 
is  a  portion  of  said  Troy  &  Greenfield  S.  between  the  station  at 
Nortli  Adams  and  the  station  at  Greenfield,  and  was  rightfully 
operated  by  the  respondent  under  and  by  virtue  of  said  contract 
when  said  last  nan^ed  statute  was  passed ;  and  that  the  said  switch- 
ing is  a  portion  of  the  proper  operation  of  said  yard." 

Defendant  claimed  that  the  Statute  of  1881,  chap.  230,  in  so  far 
as  it  interfered  with  the  operation  of  the  road  by  defandant,  was 
unconstitutional  and  void,  and  that  the  rule  of  the  manager  made 
in  pursuance  thereof  was  also  void. 

Marvey  N.  Shepoflrd^  Asst.  Atty.-G«n.,  for  Commonwealth. 

Oeorge  A.  Torrey  for  respondent. 

Dbyens,  J. — The  Statute  of  1881,  chap.  230,  in  empowering  die 
.manager  of  the  Troy  &  Greenfield  B.  to  make  and  en-  statutb  utee. 
force  all  needful  rules  "  for  the  operation  thereof,  in-  """*>• 
eluding  the  operation  of  the  yard  at  North  Adams,"  may  well  be 
interpreted  as  investing  him  with  the  power  to  make^  them  con- 
sistently with  the  contracts  already  in  existence  as  to  the  manage- 
ment and  operation  of  railroad  and  yard,  so  far  as  the  parties  en- 
titled to  the  benefit  of  such  contracts  are  concerned.  There  are 
expressions  in  it  which  might  perhaps  suggest  a  di^erent  construc- 
tion, and  as  the  defendant  claims  that  the  regulation  or  order  passed 
by  the  manager,  which  has  been  approved  by  the  railroad  com-* 
missioners,  is  one  which  seeks  to  impair  the  obligation  of  a  con- 
tract already  in  existence  between  it  and  the  Commonwealth,  we 
proceed  to  consider  whether  such  is  its  effect. 

The  Commonwealth  occupies  a  double  relation  to  the  Troy  & 
Greenfield  R.  It  is  the  owner  of  property  which  it  may  deal  with 
as  private  persons  may  in  regard  to  their  property,  making  con- 
tracts and  being:  held  to  all  the  lawful  obli&:ation8  con- 
cemmg  such  property,  even  if  such  obligations  cannot  cowMomnuAn 
always  be  entorced  against  it  by  suit  or  legal  process.  '°  ^^ 
The  commonwealth  is  also  the  supreme  law-making  power  of  the 
State.  Under  the  Constitution  of  the  United  States  it  cannot,  as 
such,  annul,  alter,  or  impair  the  obligation  of  a  contract  which,  as 
the  owner  of  property,  it  has  lawfulfy  made.  But  it  has  not,  by 
making  any  contract  as  to  its  property,  parted  with  its  general 
power  of  making  all  proper  laws  for  the  government  of  its  citizens 
and  their  welfare  ana  saiety ;  and  even  if,  by  these,  the  operations 
of  contracts  may  be  incidentally  affected,  and  new  and  more  oner- 
ous duties  imposed  on  contracting  parties,  such  laws  are  not  neces- 
sarily unconstitutional. 

New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650 ; 
6.  c,  10  Am.  &  Eng.  Corp.  Cas.  639. 

By  virtue  of  the  Statute  of  1880,  chap.  261,  a  contract  was  en- 
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tered  into  between  the  then  manager  of  the  railroad,  who  was 
legally  authorized  so  to  do  under  direction  of  the  Governor  and 
Council,  and  the  Fitchburg  R.  Co.,  under  and  by  virtue  of  which 
Pacts.  the  respondent  has  ever  since  been  and  is  now  oper- 
ating, with  other  corporations,  the  portion  of  the  Troy  &  Green- 
field R.  which  is  between  the  stations  at  Nortli  Adams  and  Green- 
field or  East  Deerfield.  Of  this  road  the  vard  at  North  Adams  is 
*t 

a  part.  The  same  statute  provided  "  that  no  such  contract  shall 
be  made  which  shall  preclude  the  use  of  said  railroad  and  tunnel 
by  other  corporations  whose  roads  comiect  therewith ;"  and  other 
corporations  use  said  yard  and  operate  portions  of  said  Troy  & 
Greenfield  R.  under  similar  contracts. 

The  3d  section  of  the  same  statute  authorized  the  contracts  to 
be  made  ^'  with  connecting  railroads  for  the  purpose  of  constitut- 
ing through  lines." 

That  the  contract  made  with  the  defendant  as  to  the  use,  man- 
agement, etc.,  of  the  Troy  &  Greenfield  R.  was  intended  to  make, 
iRTBimoH  OP  under  the  authority  of  the  statute,  of  the  railroads  thus 
coHTBACT.  connected,  a  through  line  from  North  Adams  to  Bos- 
ton, is  established  by  an  examination  of  its  various  details.  If  this 
is  so,  it  was  contemplated  that  the  operation  and  use  of  the  Troy 
&  Greenfield  R.  would  rightfully  be  that  which  would  be  proper 
and  appropriate,  for  it  is  a  part  of  the  through  line. 

The  receipts  from  gross  earnings,  according  to  the  contract,  are 
to  be  divided  pro  rata  in  proportion  to  the  miles  which  freight  or 
DmaioH  OP  passengers  are  carried  on  each  road.  Thus,  if  a  passen- 
*^"-  ger  is  transported  the  whole  way  from  North  Adams 

to  Boston,  -A?^  is  to  be  received  by  the  Troy  &  Greenfield  R.,  and 
\^  by  the  Fitchburg  R.  It  is  the  proportion  that  the  number  of 
miles  which  the  freight  or  passenger  is  transported  on  the  Troy 
&  Greenfield  R.  east  of  North  Adams  beara  to  the  number  on  the 
two  roads  which  governs  this  division  of  ^ross  earnings. 

The  second  clause  of  the  contract  which  makes  this  provision 
also  provides  for  certain  deductions  from  gross  earnings  before  any 
division.  The  third  clause  imposes  upon  the  defendant  the  duty 
othbr  peoti  ^^  furnishing  all  motive  power,  cars;  all  supplies  inci- 
Bioirs  OP  CON-  dental  thereto,  all  servants,  and  employees.  The  fourth 
clause  allows  to  the  defendant,  as  compensation,  all  the 
actual  expenses  of  operating  the  Trov  &  Greenfield  R.,  including 
therein  all  the  expenses  properly  chargeable  to  such  operation; 
it  enumerates  a  large  number  of  charges  which  are,  in  the  first  in- 
stance, to  be  borne  by  the  defendant,  but  which  are  to  be  after- 
wards  divided  in  diflEerent  proportions,  some  of  which  are  arbitra- 
rily fixed  and  others  regulated  by  various  circumstances.  The  most 
important  of  these  expenditures  are  to  be  divided  in  proportion  to 
the  total  miles  run  on  each  road. 

The  mileage  therefore  run  upon  the  Troy  &  Greenfield  B.,  so 
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far  as  these  items  are  concerned,  is  very  important,  as  it  increases 
the  amount  which  the  defendant  is  entitled  to  charge  mileaok  amd 
against  the  Commonwealth  by  reason  of  their  being  switching. 
run  on  the  Troj^  &  Greenfield  R.  The  engine,  in  switching 
freight  cars,  arranges  them  in  the  trains  at  North  Adams  in  what 
is  called  station  order ;  that  is,  the  cars  to  be  left  at  each  station 
are  placed  together  in  the  train,  and  in  the  order  in  which  the 
stations  are  to  be  reached  upon  the  "journey. 

Cars  arrive  at  North  Adams  for  the  defendant,  by  various  roads ; 
and  if  properly  sorted  and  arranged  there,  expense,  danger,  and 
delay  of  switching  are  avoided  at  the  intermediate  stations. 

The  report  finds  that,  *'  considering  the  road  from  North  Adams 
to  Boston  as  a  single  road,  it  is  tlie  most  economical  and  advan- 
tageous way  of  running  the  same  for  the  respondent  to  fdiddiq  of  bx- 
switch  all  cars  coming  east  into  station  order  at  North  '^^'• 
Adams,  and  it  is  and  was  when  said  contract  was  made  the  usual, 
customary,  and  most  economical  method  of  railroads  to  switch  all 
cars  into  station  order  at  the  place  where  such  cars  are  received." 

The  defendant  has  heretofore  claimed  that  it  should  be  allowed 
for  the  mileage  run  by  this  switching  engine  on  the  Troy  &  Green- 
field K.  as  an  expenditure  by  it  upon  that  road,  &nd  it  was  allowed 
by  the  railroad  commissioners  in  the  last  settlement  between  the 
parties  for  the  operation  of  the  road. 

On  April  30,  1885,  the  manager  of  the  road,  in  view  of  the  fact 
that  the  commissioners  had  allowed  the  defendant  for  the  mileage 
run  at  North  Adams,  for  switching  cars  into  station  order  for 
stations  east  of  Greenfield  (which  is  the  terminus  of  the  Troy  & 
Greenfield  road),  inquired  of  the  defendant  whether  it  facts. 

would  consent  to  bear  this  expense ;  and  again,  on  March  16,  in- 
formed the  defendant  that  he  should  be  compelled  to  order  the 
work  of  switching  cars  stopped  at  North  Adams,  unless  the  State 
was  relieved  of  tne  expense.  On  June  30  the  manager  ordered, 
by  a.  letter  directed  to  the  defendant,  that  thereafter  "  cars  for 
stations  east  of  East  Deerfield  are  not  to  be  switched  into  station 
order  at  North  Adams."  This  order  having  been  approved  by  the 
railroad  commissioners,  and  the  defendant  neglecting  to  comply 
with  it,  the  Attorney-General,  under  section  4,  chap.  230,  Acts  of 
1881,  makes  complaint  to  this  court,  In  order  that  defendant  may 
be  compelled  to  comply  with  and  obey  it. 

It  is  urged  that  as  the  contract  does  not  give  the  defendant  the 
exclusive  right  to  operate  the  Troy  &  Greenfield  R.,  r,oht 
but  only  a  right  in  common:  with  other  companies,  these 
connecting  lines  cannot  be  treated  as  a  through  line  or'single  road, 
nor  can  it  be  said  that  the  Troy  &  Greenfield  B.  is  in  the  ordinary 
sense  operated  by  the  defendant. 

But  while  the  use  of  the  Troy  &  Greenfield  R.  must  be  modi- 
fied so  far  as  to  accommodate  the  rights  and  privileges  which 
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other  companies  have  therein,  such  modification  does  not  make 
the  connecting  line  the  less  a  through  line  or  the  less  one  which 
shoald  be  dealt  with,  so  far  as  the  relations  of  the  two  roads  are 
concerned,  as  if  it  were  a  single  and  anited  line.  The  switching^ 
which  is  done  at  the  end  of  the  Fitchbnrg  line  at  the  Boston 
Station,  for  the  purpose  of  properly  arranging  the  trains 
nmocra^L  into  Station  order,  adds  to  the  mileage  similai'ly,  so  far 
as  the  defendant  is  concerned,  and  it  is  obliged  to  bear 
this  expense.  If  that  which  is  done  at  Noi-th  Adams,  so  far  as 
the  stations  beyond  East  Deerfield  are  concerned,  is  for  the  benefit 
of  the  Fitchburg  road,  similarly  that  which  is  done  at  Boston,  so 
far  as  the  stations  beyond  the  same  point  are  concerned,  is  for  the 
benefit  of  the  Troy  &  Greenfield  K. 

The  defendant  has  the  right  to  do  the  switching  at  North 
Adams,  as  a  necessary  implication  f  I'om  the  contract  made  with  the 
Commonwealth,  it  being  found  that  it  is  the  most  economical  way, 
considering  it  as  a  through  line,  whether  such  switching  mileage  caa 
be  reckoned  under  the  contract,  in  estimating  the  number  of  milea 
run,  as  a  basis  of  the  charges  to  be  paid  by  the  Commonwealth,  or 
not. 

It  is  not  all  answer  to  th^  objection  that  the  order  alters  the 
contract,  to  say  that  even  if  the  number  of  miles  run  will  be  di- 
minished by  compliance  with  it,  the  obligation  will  remain  the 
same, — to  pay  for  so  many  miles  as  actually  are  run.  The  defend- 
ant has  the  right  to  run  that  number  of  switching  miles  consistent 
with  proper  and  economical  management,  both  on  its  own  road  and 
on  the  Troy  &  Greenfield  R.,  and  to  diminish  the  right  is  to  de- 
prive it  of  the  right  for  which  it  had  contracted. 

The  contention  of  the  manager  is  that  the  authority  of*  the  Act 
of  1881,  chap.  230,  "  is  neceissary  because,  since  other  companies 
use  said  vara  and  operate  said  railroad,  under  contracts  similar  to 
that  with  the  defendant,  the  power  to  regulate  the  conflicting 
claims  of  these  companies  must  be  lodged  somewhere  ;  and  the  re-* 
positary  is  the  manager,  an  officer  of  the  Commonwealth,  inde- 
pendent of  and  impartial  to  all  of  said  companies." 

If  the  statute  be  construed  as  intending  to  provide  only  for  the 
safety  and  convenience  of  the  various  parties  using  this  road  and 
yard,  and  to  govern  its  use  with  a  view  to  those  public  considenu 
tions  by  which  all  must  be  controlled  in  the  management  of  their  own 
property,  and  if  it  can  be  seen  that  this  regulation  was  passed  with 
that  object,  even  if  incidentally  it  affords  a  pecuniary  benefit  to  the 
coHOTRucnoH  Commonwealth  by  diminishing  the  immber  of  miles 
OK  8TATUT..  ^utt  ou  thc  Troy  &  Greenfield  road,  it  might  still  be 
maintained  as  a  proper  exercise  of  the  police  power  of  the  State. 
Every  holder  of  property,  however  absolute  and  unqualified  his 
title  may  be,  holds  it  under  the  implied  liability  that  his  use  shall 
not  be  injurious  to  the  enjoyment  of  others  having  an  equal  right 
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to  the  enjoyment  of  their  property,  nor  injurious  to  the  rights  of 
the  community ;  and  it  may  be  requisite  to  prescribe  regulations 
having  for  their  object  good  order  and  safety  to  persqns  and  prop- 
erty in  the  management  of  the  yard  and  road,  as  to  which  there 
are  difEerent  contacts,  and  in  which  there  are  various  interests. 
Commonwealth  v,  Alger,  7  Cush.  53. 

One  entitled  to  the  benefit  of  a  contract,  which  itself  is  property, 
would  be  no  more  entitled  to  complain  that  his  rights  under  it 
were  limited,  than  would  the  owner  of  an  estate,  because  he  was 
forbidden  to  make  such  use  of  it  as  would,  in  the  opinion  of  the 
Legislature,  be  dangerous  to  public  health  and  safety. 

If  the  object  of  tlie  statute,  therefore,  was  lo  authorize  the  mak- 
ing of  proper  regulations  for  the  use  and  management  of  the  road 
and  yard,  in  view  of  the  fact  that  various  parties  had  different  and 
perhaps  conflicting  interests  and  rights,  for.  the  purpose  of  provid- 
ing for  the  public  safety,  and  if  the  regulation  passed  by  the  man- 
ager had  this  for  its  object,  it  might  well  be  contended  to  be  a 
proper  exercise  of  the  police  power  of  the  State,  which  the  de- 
fendant must  have  contemplated  might  be  exerted  when  it  made 
its  contract.  If  the  statute  authorized  more  than  this,  it  could  not 
be  upheld.  While  the  legislative  power  over  matters  affecting 
the  public  interests  still  continues,  notwithstanding  any  contract 
that  may  lawfully  have  been  made  as  to  the  property  of  the  State, 
"  by  becoming  a  party  to  a  contract  with  its  citizens,  the  govern- 
ment divests  itself  of  its  sovereignty  with  respect  to  the  terms  and 
conditions  of  the  compact,  and  its  construction  and  interpretation, 
and  stands  in  the  same  position  as  a  private  individual."  Com- 
monwealth V,  New  Bedford  Bridge,  2  Gray,  350. 

Whatever  construction  be  given  the  statute,  it  is  clear  that  the 
regulation  was  not  passed  because  of  any  requirement,  real  or  sup- 
posed, of  public  necessity  or  safety,  and  in  order  to  control  the 
careful  administration  of  the  road  and  yard  in  this  aspect.  Its  pur- 
pose was  to  compel  the  corporation  to  abandon,  to  a  certain  extent, 
the  use  of  the  yard,  unless  it  would  abandon  the  claim  it  made, 
that  by  this  use  with  its  switching  engine  it  established  a  demand 
to  be  adjusted  in  its  account  with  the  Commonwealth. 

There  is  no  evidence  or  suggestion  that  this  use  interfered  with 
good  order  or  safety,  or  the  rightful  use  to  which  others  were  en- 
titled. That  such  was  the  purpose  of  the  order,  and  that  it  had  no 
other,  is  established  by  the  correspondence  which  preceded  it  and 
by  the  finding  of  the  report,  "  that  the  object  of  the  manager  in 
giving  said  order  was  to  save  expense  to  the  Commonwealth  and  to 
increase  the  revenue  derived  by  the  Commonwealth  from  said  con- 
tract." 

Upon  the  whole  case,  we  are  of  opinion  that  the  manager  was  not 
authorized,  either  by  virtue  of  the  statute  in  question  or  otherwise, 
to  is8U»  die  order  forbidding  the  switching  in  the  yard  at  North 
k^     26  A.  &  E.  R  Cas.— 85 
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Adams,  unless  the  defendant  should  comply  with  his  demand  that 
it  should  make  no  claim  on  account  thereof. 

However  creditable  the  desire  is  to  save  expense  to  the  Common- 
wealth, this  result  cannot  be  reached  by  annulling  directly  or  in- 
directly any  provisions  of  a  contract  into  which  it  has  entered,  in 
case  any  authority  be  given  to  do  this. 

Information  dismissed. 


Matob,  eto., 

V. 

Second  Avenue  R.  Co. 

(Advance  Case^  Nino  York.     June  22,  1886.) 

Defendant  covenanted  with  the  city  *'  to  pave  the  streets  in  and  about  the 
rails  of  its  track  in  a  permanent  manner,  and  to  keep  the  same  in  repair  to 
th  esatisfaction  of  the  street  commissioner."  J/ddf  that  the  covenant  extend- 
ed to  the  entire  space  between  the  tracks.  * 

Where  a  covenantee  has  made  repairs  which  the  covenantor  was  bound, 
but  has  neglected,  to  make,  and  has  proceeded  in  the  usual  way,  and  no  fraud 
is  shown,  nor  any  facts  to  impeach  the  reasonableness  of  the  account,  the 
sum  actually  expended  in  the  work  is,  prima  facUy  the  sum  which  he  is  en- 
titled to  recover. 

In  order  to  prove  the  number  of  days^  work  performed  upon  a  job,  the 
plaintiff  first  proved  by  the  gang  foreman  that  he  correctly  reported  each  day 
to  the  timekeeper  the  number  of  men  at  work  upon  the  job.  Plaintiff  then 
called  the  timekeeper,  who  was  also  the  head  foreman,  and  proved  by  him 
that  he  correctly  entered  the  time  reported  to  him  by  the  gang  foreman  in  a 
time-book,  which  he  produced.  The  book  was  then  offered  in  evidence  and 
received,  against  defendant's  objection,  that  it  was  incompetent  and  hearsay. 
Held^  that  the  book  was  properly  received. 

Appeal  from  the  judgment  of  the  general  term  in  the  first  de- 
partment afiirming  a  judgment  entered  upon  a  verdict  rendered 
under  the  direction  of  the  court. 

The  action  was  brought  to  recover  moneys  which  the  plaintiff 
claims  to  have  expended  in  repaving  between  the  double  tracks  of 
defendant  in  Second  avenue,  between  Houston  and  Forty-second 
streets. 

The  right  of  the  plaintiff  to  maintain  the  action  rests  upon  an 
agreement  by  which  the  defendant  agrees  "  to  pave  the  streets  in 
and  about  the  rails  in  a  permanent  manner,  and  keep  the  same  in 
repair  to  the  entire  satisfaction  of  said  street  commissioner.^' 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show  that 
the  amount  expended  in  the  work  was  the  reasonable  cost  of  the 
labor  and  new  Belgian  stone  used. 
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The  defendant  asked  to  go  to  the  jury  upon  the  qnestion  of  the 
reasonable  cost  of  the  labor  and  materials  used,  but  the  court  di- 
rected a  verdict  for  the  plaintiff,  holding  that,  in  the  absence  of 
fraud,  the  measure  of  damages  was  the  amount  actually  expended. 

Defendant  also  excepted  to  the  admission  in  evidence  of  a  mem- 
orandum of  the  amount  of  stone  used  and  of  labor  expended. 

Austin  O.  Fox  for  appellant. 

D,  J,  Dean  for  respondent. 

Andrews,  J. — The  construction  of  the  covenant  of  the  defend- 
ant, the  Second  Avenue  E.  Co.,  contained  in  the  instrument  of  De- 
cember 15,  1852,  to  pave  the  streets  "  in  and  about  the  rails"  in  a 
permanent  manner,  and  to  "keep  the  same  in  repair  to  FAcra. 

the  satisfaction  of  the  streej  commissioners,"  was  considered  in  the 
case  of  McMahon,  75  N.  T.  231,  and  it  was  held  that  the  covenant 
bound  the  company  to  pave  and  keep  in  repair  so  much  of  the  space 
between  the  tracks  as  was  disturbed  in  the  original  construction  of 
the  road.  Upon  this  construction  of  the  covenant,  the  defendant 
was  bound  to  keep  in  repair  the  whole  space  between  the  tracks  of 
its  road  on  Second  avenue,  between  Houston  and  Forty-second 
streets,  as  it  was  shown  that  while  the  laying  of  the  road  originally 
would  only  require  the  actual  displacement  of  the  pavement  for  a 
distance  of  about  eighteen  inches  on  the  side  of  each  rail,  neverthe- 
less it  would  so  disturb  the  belt  of  intermediate  pavement  as  to 
reouire  it  to  be  relaid. 

The  trial  judge,  therefore,  correctly  ruled  that  the  covenant  ex- 
tended to  the  entire  space  between  the  tracks.  It  is  insisted,  how- 
ever, that,  conceding  this  to  be  the  true  construction  of  the  cove- 
nant, the  court  erred  in  directing  a  verdict  for  the  sum  expended 
by  tlie  city,  and  for  the  value  of  the  new  materials  used,  as  proved 
by  the  account  kept  by  the  city. 

The  objection  is  twofold  :  First,  that  the  rule  of  damages  for  a 
breach  of  a  covenant  to  repair,  where  the  covenantor  has  neglected 
to  perform  his  covenant,  and  the  repairs  have  been  made  by  the 
covenantee,  is  the  reasonable  cost  of  the  repairs,  and  not  the  sum 
expended  by  the  covenantee  in  making  them,  and  that  the  question 
of  reasonable  expense  should,  under  the  evidence,  have  been  sub- 
mitted to  the  juiy ;  and  second,  that  improper  evidence  was  ad- 
mitted to  prove  the  amount  of  labor  and  materials  used  in  the 
work. 

In  reference  to  the  first  ground,  it  was  shown  on  the  part  of  the 
city,  without  contradiction,  that  the  street  was  out  of  repair,  and 
that  the  defendant,  having  neglected,  after  due  notice  to  put  it  in 
repair,  as  required  by  its  covenant,  the  city  proceeded  mbasum  or 
to  make  the  repairs  at  a  cost  for  labor  and  materials,  of  ^itS!f^^ 
$1971.72.  It  emploved  laborers  at  the  usual  wages  paid  ®'  ^***^ 
by  the  city,  and  purchased  materials  for  the  work.  It  does  not  aflirma-^ 
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tively  appear  that  the  labor  and  materials  employed  did  not  exceed 
the  necessary  amount.  Bat  the  work  appears  to  have  been  done  in 
the  usual  manner  and  by  the  agencies  usually  employed  by  the  city 
in  the  prosecution  of  street  repairs.  We  think  the  learned  counsel 
for  the  defendant  is  correct  in  the  proposition  that  the  measure  of 
damages  for  the  breach  of  the  defendant's  covenant  was  the  reason- 
able cost  of  the  work.  The  city  could  not  proceed  in  a  reckless  or 
extravagant  manner,  and  charge  thei  defendant  for  expenses  unnec- 
essarily or  unreasonably  incurred.  State  v.  Ingram,  5  Ired.  (N. 
C.)  441 ;  Rutland  v.  Dayton,  60  111.  58.  But  where  a  covenantee 
has  made  repairs  which  the  covenantor  was  bound,  but  has  neglect- 
ed, to  make,  and  has  proceeded  in  the  usual  way,  and  no  fraud  is 
shown,  nor  any  facts  to  impeach  the  reasonableness  of  the  account, 
the  sum  actually  expended  in  the  work  is,  we  ihinkj  j>rima facte 
the  sum  which  he  is  entitled  to  recover.  In  the  absence  of  proof, 
neither  fraud,  recklessness,  nor  extravagance  will  be  presumed,  and 
this  measure  of  recovery  presumptively  gives  the  covenantor  actual 
indemnity  only. 

But  it  is  insisted  that  the  facts  proved  on  the  part  of  the  defendant 
tended  to  show  that  the  cost  of  the  repairs  exceeded  a  reasonable 
sum,  and  that  the  question,  therefore,  sliould  have  been  submitted 
to  the  jury.  We  think  there  was  no  question  for  the  jury  upon 
this  point.  The  defendant  proved  by  its  trackmaster  that  the  cost 
to  the  company  by  paving  with  cobble-stone  was,  in  respect  to  the 
item  of  labor,  much  less  per  square.yard  than  the  sum  paid  by  the 
city  for  laying  the  pavement  in  question.  But  the  pavement  laid  was 
Belgian  pavement,  and  it  was  proved  on  the  part  of  the  city,  and 
the  proof  was  uncontradicted,  that  the  laying  of  Belgian  pavement 
involved  much  more  labor  and  expense  than  paving  with  cobble- 
stones. 

There  was  no  evidence  showing  that  the  charge  for  labor  in  the 
account  of  the  city  was  excessive,  or  that  more  laborers  or  materi- 
als were  provided  than  was  reasonably  required.  We.are  of  opinion, 
therefore,  that  the  direction  of  the  verdict  for  the  sum  actually 
expended  by  the  city  in  making  the  repairs  was  not  error. 

A  more  serious  question  is  raised  by  exceptions  to  the  admission 
in  evidence  of  a  time-book  kept  by  one  John  B.  Wilt,  and  of  a 
ADMISSION  n  written  memorandum  or  account  made  by  him,  offered 
wIlt's^timT  to  prove  the  number  of  days'  work  performed,  and  the 
■^*-  quantity  of  materials  used.     Wilt  was  a  foreman  in  the 

employ  of  the  department  of  public  works,  and  had  general  charge 
of  the  repairs  in  question.  Under  him  were  two  gang  foremen  or 
head  pavers,  Patrick  Madden  and  Charles  Coughlan,  each  having 
charge  of  a  separate  gang  of  about  ten  men  employed  on  the  work. 
Wilt  kept  a  time-book,  in  which  was  entered  theaiame  of  each  man 
employed.  He  visited  the  work  twice  a  day — in  the  morning  and 
afternoon — ^remaining  from  a  few  minutes  to  a  half  an  hour  each 
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time,  and  be  testified  that  while  there  he  checked  on  the  time- 
book  the  time  of  each  man,  as  reported  to  him  by  the  gang  fore- 
men. He  also  testified  that  he  marked  the  men's  names  as  he  saw 
them,  and  that  he  knew  their  faces.  The  gang  foremen  did  not 
see  the  entries  made  by  Wilt,  but  they  testified  that  they  correctly 
reported  to  him  each  day  the  names  of  the  men  who  worked,  and 
if  any  did  not  work  full  time,  they  reported  that  fact  also.  Upon 
this  proof  the  trial  jndM  admitted  the  time-book  in  evidence, 
against  the  objection  of  the  defendant. 

The  trial  judge  also  admitted  in  evidence,  under  like  objection, 
a  written  memorandum,  or  account  in  the  handwriting  of  Wilt,  of 
materials  used.  Wilt  testified  that  the  entries  in  the  account  were 
made  from  daily  information  presented  by  the  gang  foremen  on  the 
occasions  of  his  visiting  the  work,  and  that  he  correctly  entered 
the  amounts  as  reported.  It  does  not  appear  that  he  had  any  per- 
gonal knowledge  of  the  matters  to  which  the  entries  related.  The 
fang  foremen  were  called  as  witnesses  in  support  of  the-  account. 
Teither  of  them  saw  the  entries,  and  on  the  trial  neither  claimed 
to  have  any  piesent  recollection  of  the  specific  quantities  so  re- 
ported by  them.  Madden  testified  that  he  reported  the  correct 
amounts  to  Wilt,  and  it  is  inferable  from  his  evidence  that  when 
the  reports  were  made  he  had  personal  knowledge  of  the  facts 
reported.  Coughlan  also  testified  in  general  terms  that  he  reported 
the  items  correctly.  But  on  further  examination  it  appeared  that 
his  reports  to  Wilt,  of  the  stojie  delivered  at  the  work,  were  made 
upon  information  derived  by  him  from  the  carmen  who  drew  the 
€tone,  and  who  counted .  them  and  who  reported  the  count  to 
Coughlan,  who,  in  turn,  •  reported  to  Wilt.  Coughlan  saw  the 
carmen  dump  the  stone,  but  he  did  »not  verify  the  count,  but 
appears  to  have  assumed  its  correctness.  The  carmen  who  deliv- 
ered the  stone  were  not  called  as  witnesses. 

The  exception  to  the  admission  of  the  time-book  presents  a 
question  of  considerable  practical  importance.  The  ultimate  fact 
sought  to  be  proved  on  this  branch  of  the  case  was  the  number  of 
days'  labor  performed  in  making  the  repairs.  The  time-book  was 
not  admissible  as  a  memorandum  of  facts  known  to  Wilt  and 
verified  by  him.  His  observation  of  the  men  at  work  was  casual, 
and  it  cannot  be  inferred  that  he  had  personal  knowledge  of  the 
amount  of  labor  performed.  His  knowledge  from  personal  observa- 
tion was  manifestly  incomplete,  and  the  time-book  was  made  up 
mainly,  at  least,  from  the  reports  of  the  gang  foremen. 

The  time-book  was  clearly  not  admissible  upon  the  testimony 
either  of  the  gang  foremen  or  of  Wilt,  separately  considered.  The 
gang  foremen  knew  the  facts  they  reported  to  Wilt  to  be  tnie,  but 
they  did  not  see  the  entries  made  and  could  not  verify  their  cor- 
rectness. Wilt  did  not  make  the  entries  upon  his  own  knowledge 
of  the  facts,  but  from  the  reports  of  the  gang  foremen.   Standing 
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upon  liis  testimony  alone,  the  entries  were  mere  hearsay.  But 
combining  the  testimony  of  Wilt  and  the  gang  foremen,  there  was^ 
first,  original  evidence  that  laborers  were  employed,  and  that  their 
time  was  correctly  reported  by  pereons  who  had  peraona!  knowl- 
edge of  the  facts,  ana  that  their  reports  were  made  in  the  ordinary 
coui-se  of  business,  and  in  accordance  with  the  duty  of  the  pei-sons 
making  them,  and  in  point  of  time  were  contemporaneous  with  the 
transactions  to  which  the  reports  related ;  and,  second,  evidence  of 
the  person  who  received  the  reports,  that  he  correctly  entered  them, 
as  reported,  in  the  time-book,  in  the  usual  course  of  his  business  and 
duty.  It  is  objected  that  this  evidence  taken  together  is  incom- 
petent to  prove  the  ultimate  fact,  and  amounts  to  nothing  more 
than  hearsay.  If  the  witnesses  are  believed,  there  can  be  but 
little  moral  doubt  that  the  book  is  a  true  record  of  the  actual  fact. 
There  could  be  no  doubt  wliatever,  except  one  arising  from  infir- 
mity of  memory,  or  mistake,  or  fraud.  The  gang  foremen  may, 
by  mistake  or  fraud,  have  misreported  to  Wilt,  and  Wilt  may, 
either  intentionally  or  unintentionally,  have  made  entries  not  in 
accordance  with  the  reports  of  the  gang  foremen.  But  the  possi- 
bility of  mistake  or  fraud  on  the  part  of  witnesses  exists  in  all  cases 
and  in  respect  to  any  kind  of  oral  evidence. 

The  question  arises :  Must  a  material  ultimate  fact  be  proved  by 
the  evidence  of  a  witness  who  knew  the  fact  and  can  recall  it,  or 
who,  having  no  personal  recollection  of  the  fact  at  the  time  of  his 
examination  as  a  witness,  testifies  that  he  made,  or  saw  made,  an 
enti-y  of  the  fact  at  the  time,  or  recently  thereafter,  which,  on  be- 
ing produced,  he  can  verify  as  the  entry  he  made  or  saw,  and  that 
he  knew  the  entry  to  be  true  when  made ;  or  may  such  ultimate 
fact  be  proved  by  showing  by  a  witness  that  he  knew  the  facts  in 
relation  to  the  matter  which  is  the  subject  of  investigation,  and 
communicated  them  to  another  at  the  time,  but  had  forgotten  them, 
and  supplementing  this  testimony  by  that  of  the  person  receiving 
the  communication  to  the  effect  that  he  entered  at  the  time  the 
facts  communicated,  and  by  the  production  of  the  book  or  memo- 
randum in  which  the  entries  were  made  ?  The  admissibility  of 
memoranda  of  the  first  class  is  well  settled.  They  are  admitted  in 
connection  with,  and  as  auxiliary  to,  the  oral  evidence  of  the  witness, 
and  this  whether  the  witness,  on  seeing  the  entries,  recalls  the 
facts,  or  can  only  verify  those  entries  as  a  true  record  made  or  seen 
by  him,  at  or  soon  after  the  transaction  to  which  it  relates.  Hal- 
sey  V.  Sinsebaugh,  15  N.  Y.  ^6  ;  Gray  v.  Mead,  22  Id,  462. 

The  other  branch  of  the  inquiry  has  not  been  very  distinctly 
adjudicated  in  this  State,  although  the  admissibility  of  entries  made 
under  circumstances  like  those  in  this  case  was  apparently  a)> 
proved  in  Payne  t;..Hodge,  71  N.  T.  598.  We  are  of  opinion  that 
the  admissibility  of  memoranda  may  properly  be  extended  so  as  to 
embrace  the  case  before  us.     The  case  is  of  an  account  kept  in  the 
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ordinary  coarse  of  business,  of  laborere  employed  in  the  prosecu- 
tion of  work,  based  upon  daily  reports  of  foremen  who  had  charge 
of  the  men,  and  who,  in  accordance  with  their  duty,  reported  the 
time  to  another  subordinate  of  the  same  common  master,  but  of  a 
higher  grade,  who  in  time,  also  in  accordance  with  his  duty,  entered 
the  time  as  reported.  We  think  entries  so  made,  wi  h  the  evidence 
of  the  foremen  that  they  made  true  reports,  and  of  the  person  who 
made  the  entries  that  he  correctly  qntered  them,  are  adm  ssible.  It 
is  substantially  by  this  method  of  accounts  that  the  transactions  of 
business  in  numerous  cases  are  authenticated,  and  business  could 
not  be  carried  on  and  accounts  kept  in  many  cases  without  great 
inconvenience,  unless  this  method  of  keeping  and  proving  accounts 
is  sanctioned.  In  a  business  where  many  laborers  are  employed, 
the  accounts  must  in  most  cases  of  necessity  be  kept  by  a  person 
not  cognizant  of  the  facts,  and  from  reports  made  by  others.  The 
person  in  charge  of  the  laborers  knows  the  fact,  but  he  may  not 
nave  the  skill,  or  for  other  reasons  it  may  be  inconvenient  that  he 
should  keep  the  account.  It  may  be  assumed  that  a  system  of 
accQunts  based  upon  substantially  the  same  metliods  as  the  accounts 
in  this  case  is  in  accordance  with  the  usages  of  business.  In  ad- 
mitting an  account  verified  as  was  this  account  here,  there  is  little 
danger  of  mistake,  and  the  admission  of  such  an  account  as  legal 
evidence  is  often  necessary  to  prevent  a  failure  of  justice. 

We  are  of  opinion,  however,  that  it  is  a  proper  qualification  of 
the  rule  admitting  such  evidence,  that  the  account  must  have  been 
made  in  the  ordinary  course  of  business,  and  that  it  should  not  be 
extended  so  as  to  admit  a  mere  private  memorandum,  not  made  in 
pursuance  of  any  duty  owing  by  the  person  making  it,  or  when 
made  upon  information  derived  from  another  who  made  the  com- 
munication casually  and  voluntarily,  and  not  under  the  sanction  of 
duty  or  other  obligation.  The  case  before  us  is  within  the  quali- 
fication suggested. 

In  Peck  V.  Valentine,  94  N.  T.  569,  the  memorandum  there 
admitted  was  not  an  original  memorandum,  but  a  copy  of  a  private 
memorandum  made  by  an  employee  of  the  plaintiff  for  his  own 
purposes,  and  not  in  the  course  of  his  duty,  or  in  the  ordinary 
couree  of  business.  The  original  memorandum  was  delivered  by 
the  one  who  made  it  to  the  plaintiff  who  lost  it,  but  testified  that 
the  paper  produced  and  received  in  evidence  was  a  copy.  The 
person  who  made  the  original  memorandum  was  unable  to  verify 
the  copy.  The  court  held  that  the  copy  was  improperly  admitted 
in  eviaence.  The  decision  in  Peck  v.  Valentine  rests  upon  quite 
different  facts  from  those  in  this  case. 

In  respect  to  the  admission  of  the  account  of  material  we  think 
that  part  of  the  account,  based  upon  the  reports  of  Madden,  was 
admissible  on  the  same  ground  upon  which  we  have  justified  the 
admission  of  the  time-book.    Madden  in  substance  testified  that  he 
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knew  the  facts  and  properly  reported  them ;  and  Wilt  testified 
that  he  entered  them  as  reported. 

The  part  of  the  account  of  materials,  the  items  of  which  were 
furnished  by  Coughlan,  was  not  strictly  admissible.  Coughlan 
does  not  appear  to  have  had  personal  knowledge  of  the  quantity  of 
stone  delivered  on  his  part  of  the  work,  but  took  the  count  of  the 
carman,  and  his  reports  to  Wilt  were  based  upon  the  reports  of 
the  carman  to  him. 

The  carman  was  not  called,  and  .the  evidence  of  Wilt  and  Cough- 
lan was  mere  hearsay.  If  the  attention  of  the  court  had  been 
called  by  the  defendant  to  this  part  of  the  account,  and  objection 
had  been  specially  taken  to  the  items  entered  up  on  the  reports  of 
Coughlan,  the  objection  would,  we  think,  have  been  valid.  But 
the  objection  was  a  general  objection  to  the  whole  account.  It 
was  clearly  admissible  as  to  the  items  reported  by  Wilt,  and  we 
think  the  general  objection  and  exception  is  not  available  to  raise 
the  question  as  to  the  admissibility  of  the  items  entered  on  the 
report  of  Coughlan,  independently  of  the  others.  The  whole 
amount  of  materials  embraced  in  the  recovery  was  small,  and  we 
think  no  injustice  will  be  done  bv  affirming  the  judgment. 

The  judgment  is,  therefore,  affirmed. 

All  concur. 

Judgment  affirmed. 

Duty  of  Street  Railway  Company  to  pave  and  repair  Street. — A  street 
railroad  company  was  bound  by  its  charter  to  keep  the  space  between  its 
tracks  **  at  all  times  well  paved  and  in  good  order,"  and  nothing  in  the  char- 
ter was  to  *^  prevent  the  government  at  any  time  from  altering  the  grades  or 
otherwise  improving  all  avenues  or  streets  occupied"  by  the  road;  and  *'  in 
such  event  it  shall  be  the  duty  of  such  company  to  change  their  railroad  so 
as  to  conform  to  such  grade  or  pavement.  Seldj  that  where  the  District  of 
Columbia  (where  the  railroad  was)  laid  a  concrete  pavement  on  a  street  where 
the  company's  tracks  were,  the  company  was  bound,  upon  request,  to  do  the 
work  for  that  part  of  the  road  occupied  by  its  tracks.  District  of  Columbia 
«,  Washington  &  Georgetown  R.  Co.,  1  Mackey  (D.  C),  361. 

The  duty  of  a  street  railroad  company,  under  a  contract  with  the  city  to 
pave  the  streets  whereon  its  tracks  were  laid  **in  and  about  the  rails,"  and 
to  *'  keep  the  same  in  repair,"  hetd,  not  to  be  affected  by  the  fact  that  an  ad- 
joining lot-owner  had  a  license  from  the  city  to  dig  a  trench  across  part  of 
the  street  and  under  the  track  to  connect  his  lot  with  a  sewer,  and  the  com- 
pany to  be  directly  liable  to  a  truck-driver  for  injuries  occasioned  ^by  an  in- 
sufficient bridging  of  the  excavation.  Mcliahon  v.  Second  Avenue  R.  Co., 
75  N.  Y.  281. 

Where  a  street  railroad  company  had  contracted  with  a  licensee  company 
that  the  licensor  should  keep  the  pavement  **  within  the  tracks  and  three  feet 
each  side  thereof  "  in  repair,  heldf  that  the  licensee  company  was  not  bound 
to  keep  in  repair  a  switch  at  a  crosswalk.  Lowery  v.  Brooklyn  City,  etc., 
R.  Co.,  76  N.  T.  28.  See  Frankford,  etc.,  R.  Co.  «.  Philadelphia,  and  note, 
25  Am.  &  Eng.  R  R.  Cas.  262. 
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Nkitzet  v.  Baltimoeb  and  Potomao  R.  Co. 

AimEBsoN  V.  Same. 
{Ad/oano6  Ocae^  District  qf  Cohmbia,    June  1,  1886.) 

A  nuisance  growing  out  of  acta  not  authorized  by  law  must  be  presumed 
to  be  of  a  temporary  character,  because  there  is  a  legal  mode  of  removing  it. 
It  is  not  error,  therefore,  to  orefuse  an  instruction  based  upon  the  theory  of 
the  permanent  depreciation  of  plaintiff^s  property  by  such  a  nuisance. 

Where  the  evidence  shows  the  loss  to  the  plaintiff,  in  respect  of  certain 
damage  to  his  property,  to  have  been  trifling — about  $15 — this  court  will 
not  grant  a  new  trial,  because  that  element  of  injury  was  erroneously  ex- 
cluded from  the  consideration  of  the  jury. 

The  privileges  conferred  by  the  acts  of  Congress  authorizing  the  Baltimore 
&  Potomac  K.  Co.  to  lay  necessary  tracks  at  or  near  its  depots  or  stations  are 
privileges  conferred  by  competent  authority ;  and  any  inconvenience  which 
may  result  to  private  parties  by  their  careful  exercise  is  damnum  absque  inju- 
ria. 

But  the  companj"  is  not  authorized  to  convert  the  streets  and  avenues  of 
the  city  into  freight  yards  by  loading  and  unloading  their  cars  thereon  and 
leaving  them  there  when  not  in  use;  still,  ix  no  private  inconvenience  to  any- 
body results  therefrom,  it  is  simply  an  indictable  nuisance  and  not  a  private 
one. 

When,  however,  these  cars  have  been  used  for  the  conveyance  of  offensive 
matter  so  as  to  infect  the  whole  atmosphere  with  noxious  odors,  and  when  the 
freight  loaded  and  unloaded  there  consists  of  similar  material,  and  the  proc- 
ess of  bringing  the  cars  there  and  taking  them  away  for  the  purpose  of  load- 
ing and  unloading  causes  annoyance  by  jarring  the  neighboring  houses,  and 
the  smoke  from  the  engines  penetrates  the  dwellings, — all  this  then  becomes 
more  than  a  public  nuisance;  it  becomes  a  private  one. 

An  instruction  to  the  jury  that  the  defendant  has  a  right  to  use  the  public 
streets  *Ho  a  reasonable  extent"  for  the  purpose  of  loading  and  unloading  its 
cars,  and'that  the  plaintiff  cannot  recover  for  the  annoyance  to  him  or  his  fam- 
ily resulting  therefrom,  is  erroneous  if  the  use  of  the  streets  for  such  purpose 
be  unauthorized  by  law.  i 

The  plaintiff  cannot  recover  damages  for  such  annoyance  as  unavoidable 
results  from  the  lawful  use  of  the  defendant's  road. 

'Nor  for  loud  and  profane  swearing  in  the  neighborhood  where  defendant 
loaded  and  unloadea  its  cars,  when  it  is  not  shown  that  the  profanity  com- 
plained of  was  practised  by  persons  employed  by  the  defendant. 

Motions  for  new  trials  on  exceptions  taken  by  plaintiffs  and  de- 
fendant in  actions  to  recover  damages  for  priyate  nuisance  in  which 
plaintiffs  recovered  judgments.  *  Granted. 

The  case  is  stated  in  the  opinion. 

Z.  G.  JTine  and  JIaffner  <&  Maddoso  for  plaintiffs. 

Enoch  Totten  for  defendant. 

Cox,  J. — We  have  had  under  consideration  these  two  cases  against 
the  Baltimore  &  Potomac  E.  Co.  They  are  fair  specimens  of  a  large 
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number  of  cases  now  awaiting  trial,  all  of  which  grew  out  of  the 
same  alleged  grievances  and  involve  to  a  great  extent  the  same  qaes- 
tions  of  law. 

In  the  case  of  Neitzey,  the  complaint  is  that  the  company,  with- 
out authority  of  law,  laid  down  in  addition  to  its  main  track,  four 
Pacts.  Separate  tracks  or  sidings  along  the  bed  of  Maryland  av- 

enue in  this  city,  embracing  a  width  of  some  sixty  odd  feet,  and, 
not  content  with  passing  over  its  main  track,  converted  the  whole 
street  to  the  widtn  mentioned,  to  .the  purposes  of  a  freight  depot 
or  station,  by  placing  cars  on  those  tracks  and  allowing  them  to  re- 
main there  permanently ;  by  loading  and  unloading  its  cars,  a  great 
deal  of  the  freight  of  which  was  or  a  very  noxious  and  offensive 
character,  such  as  manure,  fertilizers,  etc. ;  that  it  allowed  cattle 
cara  to  stand  there,  and  care  that  had  been'  used  for  the  transporta- 
tion of  cattle,  manure,  etc. ;  all  of  which  resulted  in  great  incon* 
venience  being  experienced  by  the  plaintiff,  as  one  of  the  residents 
of  that  neighborhood;  and  he  claims  damages  for  that,  as  also  for 
the  permanent  depreciation  of  his  property. 

.  At  the  trial  of  the  case,  the  plaintiff  made  some  offers  of  testi- 
timony  and  asked  several  instructions,  all  in  4he  line  of  asserting 
the  right  to  recover  damages  for  the  alleged  permanent  deprecia- 
tion of  his  property.  All  those  instructions  were  overruled,  and 
the  offers  or  evidence  refused  by  the  court,  and  we  think  rightly ; 
because  a  nuisance  growing  out  of  acts  not  authorized  by  law  must 
be  presumed  to  be  of  a  temporary  and  transitory  character,  because 
there  is  a  legal  mode  of  removing  it.  After  that  the  court  went 
on  to  instinct  the  jury  as  follows : 

"If  the  jury  find  for  the  plaintiff,  then  the  proper  measure  of 
damages  to  be  allowed  is  sucu  sum  as  will  reasonably  compensate 
him  for  the  annoyance  and  discomforts,  if  any,  to  which  he  and 
his  family  may  have  been  subjected  by  being  deprived  thereby  of 
the  reasonable  use  and  occupation  of  the  premises,  dnrinff  the  pe- 
riod of  time  in  which  they  may  have  been  subjected  to  such  annoy- 
ances and  discomforts  as  are  described  in  the  plaintiff's  prayers." 

To  which  instruction  the  plaintiff,  by  his  attorney,  excepts,  and 
for  the  reason  that,  under  it,  the  element  of  injury  to  the  property 
was  not  allowed  to  be  taken  into  consideration  by  the  jury  in  their 
estimate  of  damages. 

If  this  means  temporary  damage  of  the  property,  such  as  caus- 
ing the  plastering  to  crack  and  fall  down,  as  we  suppose  it  meant, 
it  is  perhaps  an  error,  but  the  error  is  a  very  trifling  one,  because 
the  testimony  shows  that  the  damages  sustained  in  tins  way  could 
have  been  repaired  for  a  sum  not  exceeding  $15,  and  it  was  not  so 
serious  an  error  that  this  court  would  feel  the  necessity  of  direct- 
ins^  a  new  trial  on  this  account. 

iBut  after  that  the  court  instructed  the  jury  that  "the  defendant 
has  a  right  .to  use  the  public  street  to  a  reasonable  extent  for  the 
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purpose  of  loading  and  unloading  its  cars,  and  therefore  the  plain- 
tiflE  cannot  recover  upon  the  pleadings  and  proofs  in  this  case,  for 
any  annoyances  to  him  or  his  family  resulting  from  so  loading  or 
unloading  cars." 

This  was  excepted  to,  and  this  exception,  we  think,  must  be  sus> 
tained.  We  think  it  was  error  to  instruct  the  jury  that  the  defend- 
ant had  a  right,  under  any  circumstances,  to  unload  cai's  rjoht  to  un- 
on  the  public  streets ;  in  other  words,  to  convert  the  pub-  otrkft^^"*  ^ 
lie  streets  to  the  purposes  of  a  freight  yard.  As  this  ^^s^ohtyard. 
matter  was  settled  by  us  in  the  case  of  Knight  against  the  same 
company,  it  is  hardly  worth  while  to  review  the  ground  taken  in 
that  case.  It  may  be  proper  here,  however,  to  enunciate  some  gen- 
eral principles  to  guide  in  the  further  trial  of  this  large  number  of 
cases. 

In  the  first  place,  the  jury  ought  to  be  educated  to  discriminate 
clearly  between  a  rightful  and  a  wrongful  use  of  the  streets,  if  it 
can  be  done.  The  acts  of  Congress  originally  authorized  this  com- 
pany to  extend  its  lateral  road  into  the  District  of  Cplumbia,  and 
"  to  exercise  the  same  powera,  rights,  and  privileges,  and  to  be  sub- 
ject to  the  same  restrictions,  in  the  extension  and  construction  of 
the  said  lateral  railroad  into  and  within  the  said  District,  as  it  may 
exercise,  or  is  subject  to,  under  and  by  intent  of  its  said  charter  or 
act  of  incorporation  ;"  that  is,  its  charter  from  the  State  of  Mary- 
land. And  by  act  of  March  18,  1869,  it  was  authorized  to  extend 
the  road  upon  either  of  two  designated  routes,  to  the  intersection 
of  South  0  and  West  9th  streets,  the  site  of  its  permanent  statiou 
inside  of  the  city  of  Washington. 

Afterwards,  in  June  of  1870,  it  was  authorized  to  extend  its  lat- 
eral branch,  authorized  by  the  act  to  which  this  was  a  supplement,, 
"by  way  of  Maryland  avenue,  conforming  to  its  grade,  to  the  via- 
duct over  the  Potomac  River  at  the  city  of  Washington  known  as 
the  Long  Bridge,"  and  thence  into  Virginia. 

There  was  clear  legislative  authority  to  this  company  to  extend 
its  road  from  the  depot  in  question  to  the  Long  Bridge  and  over  it, 
so  as  to  connect  with  the  Virginia  roads.  It  was  authorized  to  ex- 
ercise the  same  privileges  coniFerred  upon  it  by  its  original  charter, 
and  among  those  privileges  was  one  that  the  road  should  not  be  any 
more  than  sixty-six  feet  wide,  "  except  at  or  near  its  depots  or  sta- 
tions, where  the  width  may  be  made  greater,  with  as  many  tracks 
as  the  president  and  directore  may  deem  necessary." 

We  suppose  that  it  has  that  same  privilege  in  this  District  of  hav- 
ing all  the  tracks  necessary  in  the  immediate  vicinity  of  the  station. 
The  object  of  these  various  tracks  is  supposed  to  be  principally  to 
break  up  the  trains  so  as  to  carry  them  into  the  station,  or  to  carry 
cars  out  over  these  different  tracks  to  makeup  trains. 
.  These  are  privileges  which  are  conferred  by  competent  authority, 
and  any  inconvenience  which  may  result  to  private  individuals  from 
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their  careful  exercise  is  dam^ium  absque  injuria^  and  not  a  subject 
of  action  at  all.  It  is  a  trite  old  rale  which  we  hare  had  occasion 
often  to  assert,  and*which  the  authorities  still  sustain. 

But  the  company  is  not  authorized,  under  these  acts,  to  convert 
the  public  highways,  the  streets  and  avenues,  of  the  city  into  freight 
yatds.  The  proper  place  for  cars,  when  not  in  use,  is  the  depot, 
station,  or  yard  of  the  company  ;  and  the  proper  place  to  load  or 
unload  freight  is  the  freight  station.  It  has  no  right,  therefore,  to 
incumber  tne  street  with  cars  and  to  leave  thpm  there  when  not  in 
use.     Tliat  is  an  unauthorized  occupation  of  a  public  highway. 

Still  that,  if  no  private  inconvenience  results  from  it,  is  simply 
an  indictable  nuisance,  and  not  a  private  nuisance,  and  the  same 
may  be  said  of  unloading  freiglit  m  a  street.  If  it  occasions  no 
private  inconvenience  to  anybody,  it  may  be  treated  as  a  part  of 
the  same  public  nuisance,  subjecting  the  ofEender  to  indictment. 

But  when  these  cars  have  been  used  for  the  conveyance  of  of- 
samk-what  fensive  matter  so  as  to  infect  the  wliole  atmosphere 
raivAT?  N^  with  noxious  odons,  and  wlien  the  freight  loadea  and 
unloaded  there  consists  of  similar  material,  and  the  proc- 
ess of  bringing  the  cars  there  and  taking  them  away 
for  the  purpose  of  loading  and  unloading  causes  annoyance  by  jar- 
ring the  neighboring  houses,  and  the  smoke  from  the  engines  pen 
etrates  the  dwellings,  all  this  then  becomes  more  than  a  public  nui- 
sance, it  becomes  a  private  nuisance  ;  so  that  the  declaration  in  this 
case  sets  forth  clearly  an  actionable  nuisance,  the  occupation  of  this 
street  in  a  way  which  was  ofEensive  and  injurious  to  the  private 
property  in  the  neighborhood  and  to  the  persons  occupying  it; 
and  the  proof  clearly  makes  a  case.  Therefore,  no  occupation  of 
the  streets  for  these  purposes  can  be  "  reasonable." 

The  instruction  below  was  that  the  defendant  had  a  right  to  use 
the  public  street  "  to  a  reasonable  extent,"  for  the  purpose  of  load- 
ing and  unloading  its  cars.  If  loading  and  unloading  cars  in  the 
streets  is  not  authorized  at  all  by  law,  it  cannot  be  reasonable,  al- 
though it  may  not  be  actionable  when  not  attended  with  injurious 
•consequences  to  individuals.  We  think  there  was  decided  error  in 
this  instruction  of  the  court  below. 

We  believe  both  parties  are  desirous  of  having  a  new  trial  in  this 
case,  and  we  are  disposed  to  accommodate  them. 

A  new  trial  is  accordingly  ordered. 

In  the  case  of  Anderson,  some  eighteen  exceptions  were  taken 
on  the  part  of  the  defendant.  We  see  very  little  to  find  fault  with 
in  the  rulings  of  the  court  in  this  particular  case,  and  we  think  that 
all  the  exceptions  of  the  defendant  will  have  to  be  overruled.  The 
fourteenth  exception  might  be  gooVi  if  the  instruction  requested 
had  been  qualified.  The  instruction  asked  wa6,  that  the  plaintiff 
was  not  entitled  to  recover  anything  on  account,  or  by  reason,  of 
the  smoke  or  cinders  expelled  from  or  noises  made  by  locomotive 
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engines  and  trains  of  the  defendant,  passing  and  repassing  over  the 
main  track  of  the  raiboad,  etc.  If  tnis  had  been  restricted  to  snob 
annoyance,  as  unavoidably  resulted  from  the  lawful  use  of  the  road, 
it  would  have  been  proper, 

There  is  an  objection,  however,  to  a  prayer  granted  at  the  instance 
of  the  plaintiff.  Tlie  court  told  the  jury  that  if  tliey  found  from 
the  evidence  that  the  plaintiff  was  the  owner  of  a  lot  of  what  uss  or 
fi^round,  desiirnatins:  it,  etc.,  and  ^'  tliat  the  defendant  nn^  ^ 
QHring  said  period,  or  any  part  of  it,  used  the  said  ave-  aobs. 
nue  between  said  streets  and  in  front  of  said  premises,  the  said 
dwelling-house  of  the  plaintiff,  for  the  purpose  of  there  loading, 
unloading,  and  delivering  freight,  and  for  moving  and  shifting  its 
cars,  so  loaded  or  unloaded,  back  and  forth  in  front  of  the  said 
premises  of  the  plaintiff  by  locomotive  engines  propelled  by  steam, 
and  that  said  loading  and  unloading  and  delivering  of  freight,  if 
any,  and  said  moving  and  shifting  of  cars,  if  any,  were  attended 
with  loud  and  disagreeable  noises  and  profane  swearing  which  could 
be  distinctly  heard  in  the  plaintiff's  said  dwelling,  and  that  soot  and 
cinders  were  fhrowri  from  said  engines  while  so  engaged  into  and 
upon  the  said  dwelling-house  of  the  plaintiff,  and  that  said  soot  and 
cinders  were  so  thrown  into  and  upon  said  dwelling-house  and  prem- 
ises in  such  quantities  and  so  frequently  as  to  be  an  an  annoyance 
and  inconvenience  to  the  plaintiff,  and  to  injure  and  soil  the  walls 
and  furniture  in  said  dwelling-house ;  and  further  find  that  any  of 
said  cars,  if  any,  so  loaded  and  unloaded  were  in  a  filthy  condition, 
or  any  of  said  freight,  if  any,  so  loaded  and  unloaded  was  of  an  un- 
savory character,  and  engendered  foul  and  unwholesome  odors  and 
stenches  which  were  carried  into  said  dwelling-house  in  such  quan- 
tities and  so  frequently  as  to  annoy  and  offend  the  plaintiff,  and 
that  said  noises  and  swearing  were  of  such  daily  and  nightly  occur- 
rence and  so  distinctly  heard  in  said  dwelling-house  as  to  annoy, 
haras8,'and  disturb  the  plaintiff  living  therein,  and  that  said  noises 
and  said  soot  and  cindei*s,  and  said  odors  and  stenches,  interfered 
with  the  enioyment  by  the  plaintiff  of  his  said  dwelling-house,  then 
the  plaintiff  is  entitled  to  recover  in  this  action." 

Tnat  is  to  say,  if  certain  facts  enumerated  occurred,  the  plaintiff 
has  a  right  to  recover ;  or,  in  other  words,  the  plaintiff  is  entitled 
to  recover  for  all  these  several  things. 

.  Now  it  is  claimed  that  the  company  should  not  be  charged  with 
the  profanity  occurring  in  that  neighborhood,  and  we  hardly  see 
how  it  can  be  properly  so  charged.  We  have  seen  a  case  in  the 
books  in  which  a  man  was  held  responsible  for  something  like  this : 
where  he  gave  an  entertainment  on  the  common  or  high  road  which 
attracted  many  disorderly,  noisy,  and  unruly  people ;  he  was  held 
responsible  for  the  nuisance  occasioned  by  them.  Eut  that  was  a 
case  where  the  very  business  in  which  he  was  engaged  invited  peo- 
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pie  of  that  class.     It  was  a  part  of  his  entertainment  and  a  nece^ 
fiary  incident  of  it  that  this  nuisance  should  be  created. 

This  instruction  does  not  show  that  the  profanity  complained  of 
was  practised  by  the  persons  employed  by  the  defendant  at  all.  In 
fact,  the  evidence  shows  that  it  was  due  probably  to  the  tramps  and 
outsiders  congregated  there  for  the  purpose  of  picking  up  loose 
scraps  and  pieces  of  coal  and  things  of  that  sort.  The  business 
transacted  by  thi^  company  did  not  certainly  invite  profanity  or 
the  crowd  on  that  street ;  it  was  not  at  all  incident  to  tlie  prosec-u- 
tion  of  the  business  that  they  should  assemble  there  and  bhisplieine; 
and  we  do  not  think  the  defendant  properly  chargeable  with  that 
part  of  the  grievances  complained  of. 

Nevertheless,  it  was  allowed  to  go  to  the  jury,  and  wag  an  ele- 
ment which  entered  into  the  amount  of  damages  they  allowed ;  and 
the  damages  seem  to  us  to  be  pretty  large.  This  seems  tons  to  be 
an  error  which  tended  to  affect  that  question.  It  is  almost  the 
only  error  that  we  see  in  the  proceedings,  except  in  the  last  instruc- 
tion, which  contained  the  same  error  which  has  been  alluded  to  in 
the  case  of  Neitzey  :  the  instruction  that  the  defendant  might  use 
the  street  to  a  reasonable  extent  for  the  purpose  of  loading  or  un- 
loading cans.  That  was  an  error,  however,  that  the  defendant 
only  excepted  to.  The  defendant  claimed  the  right  to  use  the 
stereet  for  all  purposes  without  any  restriction  at  all.  The  court 
restricted  it  to  the  reasonable  use  of  the  street  for  loading  and  un- 
loading, and  it  excepts  to  that. 

We  do  not  think  the  exception  well  taken.  But  the  instruction 
as  given  is  an  instruction  in  favor  of  the  defendant,  and  it  is  not 
excepted  to  on  the  part  of  the  plaintiff,  so  that  we  could  not  reverse 
tlie  case  simply  on  that  ground.  Nevertheless,  it  is  a  consideration 
not  without  weight,  that  an  opportunity  will  be  thereby  afforded 
of  trying  both  cases  upon  a  uniiorm  rule  and  avoiding,  in  future^ 
the  error  which  was  common  to  both. . 

A  new  trial  is  ordered. 

How  far  Legislative  Authorization  will  exempt  from  Liability  to  Suit  for 
creating  Nulsancoi — There  are  do  cases  in  the  books  where  a  private  nuisance 
has  been  held  legalized.  In  all  of  these  the  courts  have  uniformly  held  that 
the  immunity  was  from  indictment  for  the  public  inconvenience,  and  not 
from  liability  for  invasion  and  injury  to  private  property.  Stoughton  «. 
State,  5  Wis.  291 ;  Crittenden  «.  Wilson,  5  Cow.  165 ;  Tmsiman  v.  B.  D.  R. 
Co.,  2  Dutch.  140;  Ten  Eycko.  D.  &  H.  Can.  Co.,  8  Harr.  (N.  J.)  201;  East- 
man «.  Amoskeag  Co.,  44  N.  H.  148 ;  Lee  v,  Pembroke  Iron  Co.,  57  He.  481 ; 
Hooker  v.  N.  H.  &  N.  Co.,  14  Conn.  152;  Commonwealth  v.  Kidder,  107 
Mass.  188;  Snickson  «.  Johnson,  2  Harr.  (N.  J.)  151;  Brown  v,  Cayuga,  etc., 
R.  Co.,  12  N.  Y.  486. 

In  Baltimore  &  Potomac  R  Co.  v.  Fifth  Baptist  Church,  108  U.  8.  817,  it 
is  held  that  legislative  authorization  exempts  from  liability  to  suits  civil  and 
criminal  at  the  instance  of  the  State ;  but  it  does  not  affect  claims  of  private 
citizens  for  dama^  for  special  inconvenience  and  disconoLfort,  not  experi- 
enced by  the  public  at  large.    The  acts  tl)at  a  legislature  may  authorise^ 
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which,  without  such  authorization,  would  constitute  nuisances,  are  those 
which  affect  public  highways  or  public  streams,  or  matters  in  which  the  pub- 
lic have  an  interest,  and  over  which  the  public  have  control. 

In  Brown  v.  Cayuga,  etc.,  R.  Co.,  12  N.  Y.  486,  the  company  was  sued  for 
overflowing  plaintiff's  lands  by  means  of  a  cut  through  the  banks  of  a 
stream  whiclT  its  road  crossed.  The  road  pleaded  authority  by  its  charter 
to  cross  highways  and  streams,  and  that  the  cut  in  question  was  necessary  to 
the  construction  and  maintenance  of  the  road.  But  it  was  held  that  the  com- 
pany was  liable  for  the  damages  caused. 

**  It  would  be  a  great  stretch,"  said  the  court,  **  upon  the  language,  and  an 
unwarrantable  imputation  upon  the  wisdom  and  justice  of  the  legislature,  to 
hold  that  it  imports  an  authority  to  cross  the  streams  in  such  a  manner  as  to 
be  the  cause  of  injury  to  others'  adjoining  property. '^ 

In  the  case  of  Lexington  &  O.  R.  Co.  v,  Applegate,  8  Dana  (Ky.),  301,  the 
court  say :  '*  Neither  the  constituted  authorities  of  Louisville,  nor  the  Legisla- 
ture of  the  State,  could  ei^er  license  a  private  nuisance,  or  could  take  or  en- 
croach on  private  property,  without  the  owner's  consent,  or  the  payment  to 
bim  of  adequate  damages.'' 

In  Robinson  V.  New  York,  etc.,  R.  Co.,  27  Barb.  512,  it  was  held  that  the 
act  of  the  Legislature  authorizing  a  company  to  construct  a  railway  does 
not  give  to  the  corporation  any  authority  to  invade  private  rights,  without 
making  just  compensation.  It  merely  gives  a  franchise,  and  the  title  and 
rights  of  a  private  corporation.  It  cannot  confer  upon  the  corporation  any 
'exemption  for  wrongs  done  to  the  rights  of  private  property. 

In  the  case  of  Fletcher  v.  Auburn  &  S.  R.  Co.,  25  Wend.  462,  a  railroad 
company  in  the  eonstruction  of  their  road  across  a  public  highway,  raised  an 
embankment  by  which  the  owner  of  the  land  was  obstructed  in  passing  to 
and  from  the  road  and  his  property  otherwise  rendered  less  valuable.  The 
charter  of  the  company  authorized  the  entry  upon  and  use  of  such  highway. 
Beld,  that  an  action  would  lie  by  the  land-owner  against  the  company;  that 
the  license  related  only  to  the  road,  and  left  the  company  liable  to  conse- 
quential damages  sustained  by  individuals. 

See  also  London,  etc.,  R.  Co.  v,  Truman,  25  Am.  &  Eng.  B.  B.  Cas.  110; 
Angel  «.  Penna.  R.  Co.,  17  lb.  128. 


Penkbylyaioa  B.  do. 
Angel  et  ux, 

{Advance  Oase,  New  Jeraey^ 


A  railroad  company  using,  for  the  purposes  of  a  terminal  yard,  a  portion 
of  a  street  over  which  it  has  only  a  right  of  way  is  responsible  for  any  nui- 
sances, public  or  private,  thereby  created. 

An  act  of  the  legislature  cannot  confer  upon  individuals  or  private  corpo- 
rations acting  primarily  for  their  own  profit,  although  for  public  benefit  as 
well,  any  right  to  deprive  persons  of  the  ordinary  enjoyment  of  their  prop- 
erty, except  upon  condition  that  just  compensation  be  first  made  to  the 
owners. 

A  railroad  company  cannot  justify  the  maintenance  of  a  condition  of 
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things  which  directly  renders  a  dwelling-house  in  the  neighborhood  unfit  for 
a  place  of  residence,  upon  the  ground  that  the  nuisance  necessarily  results 
from  the  convenient  transaction  of  the  company's  lawful  business,  and  such 
a  nuisance  will  be  prohibited  by  injunction. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bied, 
whose  opinion  follows : 

This  bill  charges  that  the  defendant  uses  its  road,  in  the  city  of 
Camden,  in  such  a  manner  as  to  create  a  nuisance,  to  the  injury  of 
the  complainants.  This  nuisance,  it  is  alleged,  arises  from  the  use 
of  the  several  tracks,  in  distributing  cars  when  loaded  trains  come 
in,  and  in  making  up  loaded  trains  to  go  out  from  the  main  depot 
in  the  city.  The  noise  of  the  trains  in  stopping  and  stftiting,  in 
the  work  of  making  up  and  distributing  trains,  the  noise  of  the 
bells  as  they  are  rung,  the  noise  of  engine  whistles,  the  noise  of 
cows  and  calves  bellowing,  lambs  and  sheep  bleating,  and  pigs 
smelling,  and  the  smoke,  dust,  and  cinders  cast  from  the  engines,  it 
is  alleged,  constitute  a  nuisance  to  the  complainants,  who  live  in 
the  immediate  vicinity  and  on  the  line  of  tlie  street  through  which 
the  road  passes,  and  right  by  where  the  work  complained  of  is 
done. 

The  testimony  shows  that  the  defendant  has  three  main*  tracks 
through  Bridge  avenue,  in  the  city  of  Camden,  for  the  use  of  their 
engines  and  cars.  It  has  also  a  track  called  a  "  siding,"  used  for 
shifting  cars  from  one  main  track  to  another,  and  for  distributing 
their  cars,  and  for  making  up  trains.  This  "  siding  "  terminates 
at  the  residence  of  the  complainants.  At  the  point  of  termination 
is  a  switch.  When  freight  trains  arrive  they  frequently  are  stopped 
at  or  near  to  this  switch,  and" the  cars  containing  different  kinds 
^  of  merchandise  or  live-stock  are,  one  after  the  other,  in  parcels, 
distributed  to  different  places  at  the  main  station  on  the  banks  of 
the  Dele  ware  river.  This  distribution  is  made  by  repeated  forward 
and  backward  movements  of  the  engine  and  train,  the  .number  of 
times  repeated  depending  upon  the  length  of  the  train,  and  the 
variety  of  freight.  This  work  requires  also  the  ringing  of  the  en- 
gine bells,  the  blowing  of  the  engine  whistles,  the  emission  of 
more  or  less  steam,  and  the  discharge  of  large  quantities  of  smoke. 
The  same  process  is  applied  in  making  up  large  freight  trains  for 
departure.  Besides  tne  ordinary  freight,  large  numbera  of  cattle, 
sheep,  and  swine  are  brought  to  the  depot  at  Camden. 

This  operation  of  making  up  and  distributing  the  large  freight 
trains,  by  means  o*f  the  siding  and  switch  named,  brings  tlie  train, 
and  parts  of  trains  and  engines,  backward  and  forward  frequently 
in  front  of  the  dwelling-house  in  which  the  complainants  reside. 
In  addition  to  the  passing  and  re-passing,  these  trains  and  engines 
are  allowed  to  stand  at  or  near  the  same  locality  for  several  minutes. 
The  extent  to  which  all  this  affects  the  peace,  comfort,  and  enjoy- 
ment of  their  home  by  the  complainants  will  appear  in  the  state- 
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ments  of  witnesses,  which  I  shall  give  hereafter.  The  third  main 
track  has  been  laid  within  six  jeara.  The  business  of  the  defend- 
ant has  greatly  increased  during  that  period.  The  dwelling  of  the 
cemplainants  has  been  .erected  thirty-eight  years,  although  I  can- 
not perceive  that  time  is  an  essential  element  in  the  question,  since 
the  owner  of  a  city  or  village  lot  certainly  has  the  right  to  place 
dwellings  thereon,  and  to  occupy  them,  whether  the  lot  adjoins 
one  line  of  travel  or  another.  And  I  suppose  that  all  men  will  as- 
sent to  the  assertion  that  no  individual  or  corporation  has  the 
Hght  to  unreasonably  interfere  with  the  peace,  comfort,  and  enjoy- 
ment of  such  occupancy.  Nor  can  it  be  material  that  the  com- 
plainantB'  dwelling  is  fourteen  or  forty  or  more  feet  from  the  track 
or  tracks  or  siding.  Nuisances  are  not  determined  by  distance  or 
intervening  spaces  simply.  Noises  and  stenches  depend  on  many 
other  agencies  for  their  effect  upon  individual  happiness  and  enjoy- 
ment. Nor  can  I  consider  the  space  or  room  for  doing  all  this 
work  that  the  company  has  or  might  have  elsewhere. 

I  cannot  but  think  that  the  question  is  one  of  right.  Has  the 
right  which  every  citizen  possesses  to  the  comfortable  enjoyment 
oi  his  home  been  invaded  by  the  defendant  in  the  enjoyment  of 
the  franchise  which  the  people  have  given  to  it  ?  The  defendant  . 
has  the  same  right  to  the  enjoyment  of  its  franchise  that  an  indi- 
vidual has — no  more,  no  less.  The  same  principles  that  govern 
the  courts  when  soap-boilera,  tallow-chandlers,  or  the  owners  of 
slaughter-houses,  bricK-kilns,  tanneries,  and  the  like  are  complained 
of  must  govern  when  corporations  are  complained  of.  I  cannot 
conceive  of  the  right  of  one  person  or  class  committing  an  act 
which  worketh  hurt  and  injury  to  another  with  impunity  to  the 
transgressor,  whilst  in  the  case  of  another  person  or  class  such 
act  would  either  be  promptly  restrained  or  punished. 

Mv  own  judgment  is  that  the  smoke,  dii*t,  cinders,  noises,  and 
smells  referred  to  by  the  witnesses  work  inconvenience,  discom- 
fort, hurt,  and  damage  to  the  complainants.  They  are  not  permit- 
ted  to  have  anything  like  the  same  comfort  and  enjoyment  in 
their  home  that  they  otherwise  would.  The  value  of  their  prop- 
erty for  a  dwelling  is,  therefore,  greatly  depreciated. 

If  these  things  be  so,  then,  what  is  generally  denominated  a 
nuisance  exists  in  this  case.  If  one  of  the  complainants'  neighbors 
were  to  do  and  carry  on  any  business,  however  legitimate  in  itself, 
wnich  could  only  be  carriea  on  by  making  like  noises  and  smoke 
and  dirt,  he  certainly  would  be  enjoined.     Has  the  defendant  any 

freater  rights,  or  more  extended,  than  an  individual  ?  I  think  not. 
think  the  law  is  intended  to  operate  alike  upon  all  persons,  arti- 
ficial as  well  as  natural.  The  defendants'  franchise  does  not  ex- 
tend to  doing  damage  of  this  character  without  compensation  or 
restraint.     It  cannot  say  that  "  in  the  exercise  of  my  mnchise  my 

b^iness  has  grown  so  great  that  it  becomes  necessaiT  for  me  so  to  use 
aO  A.  ft  E.  R.  Cas.— 86 
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that  franchise  as  to  deprive  the  citizen  who  may  chance  to  own 
land  adjoining  of  the  full  and  complete  enjoyment  of  ttieir 
homes."  The  butcher  would  not  be  permitted  to  say  that  his  busi- 
iness  is  above  the  happiness  of  the  citizen  ;  nor  would  the  tanner 
or  soap-boiler.  I  cannot  understand  that  the  legislature  ever  iu- 
tendeo  to  authorize  the  defendant  to  commit  a  trespass  or  any 
other  injury  to  any  citizen.  There  is  nothing  in  the  charter  to  that 
effect,  read  it  as  you  may.  If  such  encroachments  upon  individual 
rights  have  not  been  included  in  the  grant,  then  the  same  excuse 
— necessity  from  great  prosperity — would  justify  such  use  of  a 
street  as  to  render  nouses  uninhabitable.  I  cannot  understand  that 
the  law  is  to  be  so  interpreted,  or  that  it  ever  had  been  so 
interpreted.  I  think  that  all  judges  have  held  that  corpora- 
tions cannot  commit  torts  with  immunity  any  more  than  indi- 
viduals can.  The  law  of  necessity  is  of  no  more  avail  in  the 
one  case  than  in  the  other.  The  health,  happiness,  and  com- 
fort of  the  individual  in  his  home  stand  against  all  assaults,  en- 
croachments, or  innovations  or  necessities  of  a  business  nature. 

And  yet  counsel  for  the  defendant  iiAists  that  the  acts  com- 
plained of  are  authorized  by  law,  and,  therefore,  cannot  be  a  nui- 
sance, citing  Hinchman  v,  Paterson  R.  Co.,  2  C.  E.  Gr.  75 ; 
Hogencamp  v,  Paterson  Horse  R.  Co.,  Id.  83.  I  do  not  undei-stand 
that  the  point  before  me  was  before  the  distinguished  chancellor 
who  decided  those  cases.  A  corporation  of  any  sort  can  no  more 
invoke  these  cases  as  a  shield  than  can  the  butcher,  soap-boiler,  or 
tallow-chandler.  The  business  of  each  of  these  and  all  the  like  is 
perfectly  legitimate,  and  stands  on  as  firm  a  rock  as  any  corpora- 
tion can ;  but  they  cannot  carry  it  on  to  the  detriment  of  otiiers. 
It  may  put  the  butcher  to  some  inconvenience  to  erect  his  slaugh- 
ter-pens outside  of  the  city  and  drive  his  beeves  there,  and  cart  his 
meat  back  into  the  city  for  sale ;  but  the  health,  the  comfort,  and 
enjoyment  of  the  citizens  require  it,  and  the  law  compels  him  to 
go  outside,  or  to  abandon  his  trade. 

Again,  counsel  insists  that  the  defendant  has  used  all  proper  care 
in  the  running  of  its  trains,  and,  having  shown  that,  it  is  exempt 
from  all  the  consequences,  citing  State  v.  Louisville  &  IS,  Albany 
&^  Michigan  R.  Co.,  10  Am.  and  Eng.  R.  R.  Cas.  286,  288 ;  2 
Dill  Mun.  Corp.  §  701.  This  insistment  implies  what  is  not  war- 
ranted ;  that  is,  that  the  company  is  justified  in  using  the  tracks 
on  Bridge  avenue  for  the  purposes  complained  of.  It  did  not  so 
use  these  tracks  until  very  recently.  So  much  of  the  work  of  the 
defendant  in  operating  the  road  as  is  now  complained  of,  until 
within  six  years,  had  always  been  done- elsewhere.  It  is  certainly 
much  more  reasonable  to  say  that  the  defendant  should  continue  to 
make  up  and  distribute  its  trains  elsewhere  than  to  inflict  the  dis- 
comfort and  injury  upon  the  complainants,  which  the  testimony 
shows  it  is  doing  daily. 
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^he  defendant  also  says  that  if  the  acts  complained  of  be  a 
nuisance,  they  are  general,  and  extend  to  all  the  citizens  of  the 
community,  and,  therefore,  that  equity  will  not  hear  the  complain- 
ants, since  they  have  shown  no  special  damage.  It  is  true  the  com- 
plainants are  not  the  only  ones  who  are  likely  to  be  affected 
by  the  noises,  smoke,  and  dust  complained  of;  but,  from  the 
testimony,  I  clearly  infer  that  they  extend  to  a  very  few  indeed, 
and  I  infer,  too,  that  they  cannot  be  said  to  reach  to  and  among 
the  whole  community.  Besides,  it  seems  plain  that  the  complain- 
ant suffers  the  special  damages  contemplated  by  the  cases  in  the 
books  and  by  the  text-writers.  I  do  not  underetand  that  the 
special  damage  must  in  every  case  be  confined  to  one  and  only  one 
individual. 

I  think  these  views  are  sustained  by  the  cases  of  Baltimore,  Po- 
tomac, etc.,  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317 ;  s.  c. 
11  Am.  &  Eug.  R.  R.  Cas.  15 ;  and  First  Baptist  Church  v.  Sche- 
nectady, etc.,  K.  Co.,  5  Barb.  79. 

I  conclude  that  the  complainants  are  entitled  to  the  aid  of  this 
court.  I  will  advise  that  an  injunction  do  issue  according  to  the 
prayer  of  the  bill. 

jr.  Z.  Voorhees  for  appellants. 

J.  W,  Wartman  and  J,  J.  GrandaU  for  respondents. 

Dixon,  J. — I'he  complainants  are  owners  and  occupants  of  a 
dwelling-house  on  the  southerly  side  of  Bridge  avenue,  between 
Second  and  Third  streets,  in  the  city  of  Camden.    The  facts. 

defendant's  tracks  run  through  the  central  part  of  Bridge  avenue 
in  front  of  complainant's  dwelling  across  Second  street  into  its 
terminal  yard,  which  extends  from  the  westerly  side  of  Second 
street  to  the  Delaware  river. 

The  bill  avers  that  the  defendant  uses  it  tracks  in  f rDnt  of  the 
complainants'  house  for  the  purpose  of  distributing  cars  and  mak- 
ing up  trains  in  its  freight  and  passenger  business,  and  that  it 
keeps  locomotives  and  cars  laden  with  live-stock  standing  there,  so 
that,  by  reason  of  the  stenches,  noises,  smoke,  steam,  and  dirt  thereby 
occasioned,  the  comfort  of  the  complainants'  home  is  seriously  im- 
paired, and  hence  thev  pray  an  injunction  to  restrain  the  defend- 
ant from  continuing  in  that  coui-se  of  conduct. 

The  answer  denies  that  the  defendant  uses  its  tracks  in  front  of 
complainants'  dwelling  for  the  purpose  of  distributing  cars  and 
making  up  trains,  and  as  a  siding  for  cars  loaded  with  live-stock  or 
otherwise,  and  generally  alleges  that  said  tracks  are  used  only  in 
such  modes  as  the  proper  transaction  of  its  business  necessitates. 

The  evidence  is  clear  that  the  tracks  mentioned  are  continually 
used  in  the  manner  set  out  in  the  bill.  The  defendant  train-mas- 
ter at  Camden,  testifying  for.  the  company,  states  that  the  com- 
pany uses  Bridge  avenue  above  Second  street  considerably  for  the 
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purpose  of  drilling,  and  that  he  could  not  transact  the  company's 
business  without  doing  so  ;  that  he  is  not  in  the  habit  of  permit- 
ting cars  loaded  with  cattle,  sheep,  and  swine,  to  remain  upon  the 
track  between  Second  and  Third  streets  longer  than  he  must,  before 

fetting  them  down  into  the  yard  after  they  come  into  the  street, 
'hese  occurrences  take  place  at  various  hours  of  the  day  and  night, 
and  up  to  eleven  o'clock  at  night ;  ordinarily,  he  says,  not  later 
than  ttiat  time.  The  proofs  presented  by  the  complainants,  and 
not  controverted  on  behalf  of  tne  defendant,  establish  that  the  use 
of  the  tracks  thus  admitted  results  in  the  nuisance  of  which  com- 
plaint is  made. 

The  fact  that  these  nuisances  are  continuous,  and  materially 
diminish  the  comfort  of  complainants  in  their  residence,  makes  the 
case  one  proper  for  an  equitable  remedy  by  injunction,  unless  the 
defendant  can  justify  his  conduct.  Ross  v.  Butler,  4  C.  E.  Green, 
294,  and  cases  there  cited. 

The  defendant's  justification  was  rested,  at  the  argument  upon 
the  ground  that  the  legislature  and  the  common  council  of  Cam- 
den had  authorized  the  defendant  to  use  Bridge  avenue  for  its 
business ;  that  its  business  requires  such  use  as  the  defendant  has 
hitherto  made,  and,  therefore,  the  use  cannot  be  in  a  legal  sense 
injurious. 

There  are  two  suflScient  answers  to  this  claim. 

The  first  is  that  neither  the  legislature  nor  the  common  council 
has  attempted  to  grant  so  extensive  a  privilege  as  is  here  set 
up.  The  charter  of  the  Camden  &  Amboy  R.  Co.,  passed 
February  4, 1830,  authorized  it  to  construct  and  operate  a  railroad, 
BxTRKT  OF  Au-  ^ith  all  ncccssary  appcudagcs,  within  limits  embracing 
SSSSSRiSS  the  locality  now  under  consideration.  In  1834  the 
Camden  common  council,  by  resolution,  authorised 
that  company  to  use  Bridge  avenue  for  the  purposes 
of  its  roadway.  In  1855  the  legislature — Pub.  Laws  of  1855,  p. 
118 ;  Rev.  p.  919,  §  65 — ^authorized  railroad  companies  whose  in- 
corporating acts  limited  the  quantity  of  land  which  they  might 
hold  at  their  stations,  to  purchase  and  hold  so  much  land  as  might 
be  strictly  necessary  for  most  conveniently  storing  and  working 
upon  their  engines,  cars,  fuel,  and  materials  to  be  used  on  their 
roads,  and  for  receiving  and  delivering  property  transported  on 
their  roads  to  the  best  advantage,  and  for  tracks,  wagon-roads, 
platforms,  and  all  other  strictly  station  and  railroad  purposes.  In 
1862  the  city  council,  by  "  an  ordinance  to  afford  facilities  to  the 
Camden  &  Amboy  R.  Co.  for  the  running  of  their  trains  through 
the  city  of  Camden,"  gave  its  consent  and  authority  to  the  company 
to  lay  side  tracks,  running  obliquely  from  a  point  on  the  railroad 
along  Bridge  avenue,  between  Second  and  Third  streets,  to  and  upon 
the  company's  depot  property  lying  west  of  Second  street.  From 
these  laws  and  regulations  arise  whatever  rights  the  defendant. 
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i^hich  ifi  the  lessee  of  the  Camden  &  Amboy  S.  Co.,  appears  to 
have  in  Bridge  avenue  in  front  of  complainants'  house.  In  onr 
judgment  thej  indicate  that  these  rights  are  such  as  pertain  to  the 
use  of  the  avenue  for  the  purpose  of  a  way,  not  for  the  purpose  of 
a  station-yard.  The  primary  privilege  given  is  that  oi  passage ; 
this  and  its  reasonable  incidents  cover  the  whole  scope  of  the  grant. 
The  right  of  storing  engines  and  care,  either  for  a  longer  or  a 
shorter  period,  the  right  oi  making  up  or  breaking  up  trains,  are  not 
embraced  in  a  such  concession.  These  are  strictly  station  and  termi- 
nal purposes,  and  by  providing  for  station-yards  the  legislature  has 
indicated  its  intention  that  business  of  that  nature  should  be  trans- 
acted there.  We  do  not  say  that  the  company  may  not,  under  any  cir- 
cumstances, do  upon  its  roadway  what  ought  commonly  to  be  done 
in  its  yards;  for  no  doubt  unforeseen  occurrences  may  sometimes 
render  such  acts  almost  indispensable,  and  then  other  less  urgent 
rights,  of  the  public  at  least,  must  give  way.  But  when,  in  the 
ordinary  course  of  its  business,  the  company  devotes  a  portion  of 
its  roadway  to  station  purposes,  it  goes  beyond  express  legislative 
sanction,  and  can  support  itself,  if  at  all,  only  as  a  private  individ- 
ual might.  This  is  what  the  defendant  did  in  Bridge  avenue. 
Having  a  right  of  passage  there,  it  used  its  tracks  as  though  they 
were  within  its  terminal  yard,  and  so  used  them  constantly  in  its 
every-day  concerns.  For  this  there  is  no  legislative  or  municipal 
authority. 

But,  secondly,  an  act  of  the  legislature  cannot  confer  upon  indi- 
viduals or  private  corporations,  acting  primarily  for  their* own 
profit,  although  for  public  benefit  as  well,  any  right  to  deprive 
persons  of  the  ordinary  enioyment  of  their  property,  lboisulturb 
except  upon  condition  that  lust  compensation  be  first  pebsom  of  kk- 
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made  to  the  owners.  This  principle  rests  upon  the  ex-  property  with- 
press  terms  of  the  Constitution.  In  declaring  that  pri-  tiom.  *^"™"** 
vate  property  shall  not  be  taken  without  recompense,  that  instru- 
ment secures  to  owners  not  only  the  possession  of  pi'operty,  but 
also  those  rights  which  render  possession  valuable.  Whether  you 
flood  the  farmer's  fields  so  that  they  cannot  be  cultivated,  or  pol- 
lute the  bleacher's  stream  so  that  his  fabrics  are  stained,  or  fill 
one's  dwelling  with  smells  and  noise  so  that  it  cannot  be  occupied 
in  comfort,  you  equally  take  away  the  owner's  property.  In 
neither  instance  has  the  owner  any  less  of  material  things  than  he 
had  before,  but  in  each  case  the  utility  of  his  property  has  been 
impaired  by  a  direct  invasion  of  the  bounds  of  his  private  domin- 
ion. This  is  taking  of  his  property  in  a  constitutional  sense;  of 
course,  mere  statutory  authority  will  not  avail  for  such  an  interfer- 
ence with  private  property.  This  doctrine  has  been  frequently 
enforced  in  our  courts.  In  Trenton  Water  Power  v»  £aS,  7  Vr. 
835,  Mr.  Justice  Depue  said :  "  The  destruction  of  private  prop- 
erty, either  total  or  partial,  or  the  diminution  of  it^  value  by  an  act 
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of  the  government  directly,  and  not  merely  incidentally  affecting 
it,  which  deprives  the  owner  of  the  ordinary  use  of  it,  is  taking 
within  tlie  meaning  of  the  constitutional  provision.  The  injuries 
to  which  immunity  from  responsibility  attaches  are  such  only  as 
arise  incidentally  from  acts  done  under  a  valid  act  of  the  legisla- 
ture, in  the  execution  of  a  public  trust  for  the  public  benefit,  by 
persons  acting  with  due  skill  and  caution,  or  the  work  be  done  for 
the  benefit  of  an  individual  or  corporation,  with  private  capital 
and  for  private  emolument,  the  principle  which  absolves  the  par- 
ties from  liability  to  action  at  the  suit  of  persons  injured  does  not 
apply,  even  though  the  public  be  incidentally  benefited  by  the  im- 
provement." He  cites  several  decisions  in  this  State  supporting 
the  doctrine.  In  Mc Andrews  v.  Collerd,  13  Vr.  189.  the  chancel- 
lor declared,  as  the  opinion  of  this  court,  that  the  proposition  that 
the  legislative  authority  to  a  private  corporation  or  an  individual 
to  do  a  work  for  its  or  his  own  profit,  includes  authority  to  use,  at 
whatever  hazard  to  the  persons  or  property  of  others,  dangerous 
materials,  provided  they  be  necessary  to  the  convenient  prosecu- 
tion of  the  work,  cannot  be  sustained ;  that  there  is  an  obvious  dis- 
tinction between  the  liability  of  a  private  corporation  to  public 
prosecution  for  a  legalized  nuisance,  and  its  liability  to  a  private 
action  for  damages  arising  from  such  nuisance ;  that  in  the  one 
case  the  legislative  authority  is  a  protection,  and  in  the  other  it  is 
not.  To  tlie  same  effect  is  the  language  of  the  supreme  court  of 
the  United  States  in  Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317 ;  s.  c,  11  Am.-&  Eng.  E.  R.  Cas.  15.  **  The 
acts  that  a  legislature  may  authorize,  which,  without  such  authori- 
zation, would  constitute  nuisances,  are  those  which  affect  public 
highways  or  public  streams,  or  matters  in  which  the  public  have  an 
interest  and  over  which  the  public  have  control.  The  legislative 
authority  exempts  only  from  liability  to  suits,  civil  or  criminal,  at 
the  instance  of  the  State  ;  it  does  not  affect  any  claim  of  a  private 
citizen  for  damages  for  any  special  inconvenience  and  discomfort 
not  experienced  by  the  public  at  large." 

It  must  not  be  gathered  from  these  propositions  that  all  those 
inconveniences,  which  are  the  necessary  concomitants  of  the 
location  of  railroads  in  populous  neighborhoods,  are  to  be  con- 
sidered civil  injuries.  That  railways  shall  be  constructed  and 
operated  is  required  by  the  unanimous  consent,  of  the  com- 
munity, and  the  annoyances  thence  unavoidably  arising  arc 
not  of  suflScinet  importance  to  be  regarded  as  invasions  of 
those  rights  of  property  which  society  recognizes  and  protects. 
These  nmst  be  classed  rather  among  those  limitations  which  the 
social  state  imposes  upon  the  enjoyment  of  private  property  for  the 
common  good.  But  if  in  any  case  these  annoyances  become  so 
great  as  to  destrov  or  substantially  impair  the  legitimate  use  of 
private  property,  the  person  injured  becomes  entitled  to  redress. 
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Even  the  common  good  must  then  yield  to  private  right  unless 
compensation  be  made. 

The  decree  and  injunction  below,  following  the  prayer  of  the 
bill,  are,  therefore,  in  the  main,  correct;  but  perhaps  they  may  be 
interpreted  as  going  further  than  they  should,  in  that  they  abso- 
lutely forbid,  under  any  circumstances,  the  use  of .  defendant's 
tracks  in  front  of  complainants'  premises  for  the  purpose  of  dis- 
tributing and  shifting  cars  and  making  up  trains  and  putting  and 
placing  thereon  cars  laden  with  cattle,  sheep,  and  hogs.  Such  a  use 
may,  sometimes,  in  extraordinary  emergencies,  be  unavoidable,  and, 
if  it  then  should  occasion  a  material  injury  to  complainants,  should 
be  paid  for  in  damages  rather  than  be  prohibited  by  injunction. 
The  injunction  should  be  against  the  use  of  those  tracks,  for  the 
purposes  indicated,  in  the  transaction  of  the  ordinary  business  of 
the  defendant,  leaving  it  at  liberty  to  show,  in  any  response  to  any 
attempt  to  punish  it  for  violation,  that  an  occasional  use  was  neces- 
sitated by  an  unforeseen  contingency. 

In  order  to  make  this  modification,  the  decree  below  should  be 
reversed,  but  without  costs-  to  the  appellant.  The  complainants 
should  recover  their  costs  in  the  court  oelow. 

Decree  unanimously  reversed. 

For  opinion  in  supreme  court  see  Angel  v.  Pennsylvania  R.  Co.,  17  Am.  & 
Eng.  R.  R.  Cas.  128.  See  also  case  of  Neitzy  «.  Baltimore  &  Potomac  B.  Co., 
andfnote,  atUe^  p.  668. 


St.  Paul  Union  Depot  Oo. 

V. 

St.  Paul,  Minneapolis  and  Manitoba  R.  Co.  et  al. 

(Advance  Ccue,  Minnesota.    June  28,  1886.) 

A  railroad  company  conveyed  to  a  depot  company  a  'site  for  a  union  pas- 
senger depot.  The  deed  of  conveyance  contained  a  provision  that  the  railroad 
company  should  have  the  perpetual  and  exclusive  use  and  control  of  the 
three  most  northerly  tracks  in  said  depot  for  its  own  business  and  the  busi- 
ness of  such  other  railroad  companies  as  it  was  then  or  should  at  any  time 
thereafter  be  under  obligation  Ur  furnish  or  provide  with  passenger  depot 
accommodations,  ffeld^  (1)  that  the  grantor  railroad  company  was  entitled  to 
the  use  of  these  three  tracks,  not  merely  for  the  business  of  those  companies 
to  whom  it  was  at  the  time  of  the  execution  of  the  deed  under  obligations 
to  furnish  depot  accommodations,  but  also  for  that  of  any  other  companies 
with  which  it  might  thereafter  contract  to  furnish  such  accommodations. 
(2)  That  this  reservation  covers  not  only  the  right  to  run  trains  in  and  out  of 
the  depot  upon  these  three  tracks,  but  also  the  right  to  general  depot  accom- 
modations. (8)  That  such  a  construction  was  neither  repugnant  to. the  grant 
nor  in  conflict  with  public  policy,  nor  prejudicial  to  the  interest  of  tlie  Union 
Depot  Oo. 
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Appeal  from  a  judgment  of  the  district  court,  Kamsey  county. 
John  M.  Gilman  and  Cole  <&  BramhaU  for  appellant. 
Greenleaf  Clark  for  respondents. 

Mitchell,  J. — The  question  in  this  case  is  the  extent  of  the 
rights  reserved  to  the  St.  Paul,  Minneapolis  &  Manitoba  R.  Co.  in 
the  deed  of  the  conveyance  from  it  to  the  St.  Paul  Union  Depot 
Facts.  Co.  of  Certain  premises  as  a  site  for  a  union  passenger 

depot  in  the  city  of  St.  Paul.  This  involves  the  construction  of 
the  following  reservation  contained  in  the  deed,  viz. :  "  But  with 
this  express  reservation  and  qualification :  that  the  said  party  of 
the  first  part,  its  successors  and  assigns,  shall  have  the  perpetual 
and  exclusive  use  and  control,  and  the  right  to  such  use  and  con- 
trol, of  the  three  most  northerly  tracks  in  the  union  passenger 
depot,  to  be  constructed  and  maintained  by  the  said  party  of  the 
second  part  on  said  grounds,  and  of  proper  and  suitable  platform 
room  between  the  same  and  adjacent  thereto,  for  its  and  their  own 
business,  and  the  business  of  sv^h  other  railroad  compa/ny  or  corn^ 
parties  as  the  said  party  of  the  first  part  is  now,  or  itself  its 
successors  or  assigns^  shaU  at  anyi  time  h&reafter  be,  under  obtiga- 
tion.  to  furnish  or  provide  with  passenger  depot  accommodations 
at  the  city  of  St.  JPauiP 

This  must  be  construed  with  reference  to  the  whole  deed,  and 
tlie  other  contemporaneous  contracts  which  were  really  a  part  of 
the  same  transaction,  and  in  the  light  of  the  surrounding  facts  and 
circumstances,  in  order  to  correctly  apply  the  language  to  the  sub- 
ject-matter, and  arrive  at  the  real  intention  of  the  parties.  We 
cannot  here  take  time  or  space  to  refer  in  detail  to  all  these  mat- 
ters, which  are  fully  disclosed  in  the  record.  We  can  do  little  more 
than  state  our  conclusions,  as  follows : 

1.  This  language  clearly  reserves  to  the  Manitoba  Co.  the  use  of 
these  three  tracks,  not  merely  for  the  business  of  those  companies 
RESKRVATiow  to  wliom  it  was,  at  the  time  of  the  execution  of  the 
muE™  deed,  under  obligations  to  furnish  depot  accommoda- 

tions, but  also  for  that  of  any  other  companies  with  which  it  might 
thereafter  contract  to  furnish  such  accommodations.  The  words, 
of  their  own  force,  include  this.  Furthermore,  at  the  date  of  the, 
deed,  the  Manitoba  Co.  was  under  no  obligation,  perfected  or  in- 
choate, to  furnish  depot  accommodations  at  St.  Paul  to  any  company 
Except  the  Northern  Pacific.  Hence  any  other  construction  would 
do  violence  to  the  words  "  or  companies,"  as  well  as  the  words  *'  is 
now,  or  itself,  its  successors  or  assigns,  shall  at  any  time  hereafter 
be." 

The  proviso  which  follows — viz.,  "  provided  that  during  such 
period  or  periods,  if  any,  as  the  party  of  the  first  part,  its  succes- 
sora  or  assies,  shall  not  be  under  obligation  to  furnish  or  provide 
passenger  depot  accommodations  at  said  St.  Paul  to  or  for  any 
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ether  railroad  company,  the  said  perpetual  and  exclusive  use  and 
control  and  right  thereto,  hereby  reserved,  shall  be  limited  to  the 
two  most  northerly  tracks  in  said  union  passenger  depot " — evi- 
•dently  contemplates  obligations  to  be  incnrred  to  companies  other 
than  the  Northern  Pacific ;  for  these  are  not  apt  woi-ds  to  express 
an  intent  that  when  the  obligation  to  that  company  ceased  the 
Manitoba  Co.  should  thereafter  be  confined  to  twx)  tracks. 

Again,  any  other  construction  is  inconsistent  with  the  provision 
for  a  connection  with  the  reserved  tracks,  which  employs,  with  re- 
spect to  the  business  for  which  accommodation  is  reserved,  in 
addition  to  that  already  quoted,  the  following  language :  "  A  proper 
and  convenient  railway  track  or  tracks  across  said  grounds,  extend- 
ing from  such  point  or  points  as  it  or  its  successors  or  assigns  shall 
select,  on  the  northern  boundary  of  said  property  hereby  conveyed, 
to  said  tracks  in  said  depot,  and  thereby  connecting  said  tracks  in 
said  depot  with  the  railroad  of  the  party  of  the  first  part,  cmd  the 
railroad  of  any  other  railroad  company^  which  it  now  is,  or  it,  or 
its  successors  or  assigns,  shall  at  any  time  hereafter  be,  under  obli- 
gations to  furnish  or  provide  with  passenger  depot  accommoda- 
tions." That  the  words  italicized  do  not  refer  to  the  Northern 
Pacific  Co.  is  apparent  from  the  fact  that  by  its  contract  with  the 
Manitoba  Co.  it  was  to  use  the  tracks  of  the  latter.  Further  con- 
firmation is  found  in  the  contract  between  the  Union  Depot  Co. 
and  the  Manitoba  Co.,  which  was  contemporaneous  with  the  deed, 
and  a  part  of  the  same  transaction.  In  tlie  preamble  it  states  tlie 
purpose  and  extent  of  the  reservation  in  the  following  unmistaka- 
ble language,  viz. :  "  For  its  and  their  own  business,  and  the  busi- 
ness of  such  other  railroad  company  or  companies  as,  at  the  time 
of  the  execution  of  said  deed^  it  waa^  or  has  since  become^  or  itadf 
%t8  8tccce88or8  or  assignSj  shall  at  any  time  Jiereafter  he^  under  ob- 
ligation to  furnish  or  provide  with  piissenger  accommations  at  the 
city  of  St.  Paul."  The  same  language  is  repeated  with  respect  to 
the  connection  with  the  reserved  tracks. 

In  fact,  both  the  deed  and  the  contemporaneous  contracts  are 
bristling  with  language  showing  that  the  mtention  was  to  extend 
the  use  of  these  reserved  tracks  to  any  companies  with  which  the 
Manitoba  Co.  might  thereafter  enter  into  new  obligations  to  furnish 
depot  accommodations ;  and,  when  the  situation  of  the  Manitoba 
Co.  at  that  time  is  considered,  this  is  just  what  niight  have  been 
naturally  anticipated.  These  premises  were  ample  for  the  accom- 
modations of  that  company, — as  well  for  its  own  business  as  for 
that  of  other  companies  which  might  desire  accommodations  at 
St.  Paul  tlirongh  it.  It  owned  one  of  the  main  lines  of  entrance 
for  railroads  into  St  Paul.  In  view  of  the  fact  that  such  lines  of 
entrance  were  not  numerous,  it  was  to  be  expected  that  other  com- 
panies would,  instead  of  building  lines  of  their  own  into  the  city, 
seek  entrance  over  the  line  of  the  Manitoba  Co.    In  order  to  en- 
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able  it  to  make  favorable  contracts  for  each  use  of  its  line,  it  was 
of  importance  that  it  sliould  be  able  to  furnish  other  companies 
with  terminal  facilities.  Under  such  circumstances,  it  being  under 
no  obligation  to  sell  its  passenger  depot  grounds  to  the  plaintiff,  it 
•would  not  be  likely  to  do  so,  except  on  such  terms,  and  with  such 
reservations,  as  would  fully  secure  the  interests  of  its  own  line. 

2.  This  reservation  covers,  not  only  the  right  to  run  trains  in 
and  out  of  the  depot  upon  these  three  tracks,  but  also  the  right  to 

general  depot  accommodations.     This  is  so  palpably 

covKBs    RIGHT  mauifcst  as  to  hardly  need  discussion.     The  use  of  the 

^  POT    AccoMMo-  reserve  tracks  is  conditioned  upon  the  payment  of  *'  such 

just,  reasonable,  and  equal  rates  of  rent,  dues,  and 
charges  as  shall  be  paid  by  other  railroad  companies  enjoining 
depot  accommodations  in  said  depotP  The  reservation  was  for 
the  business  of  the  Manitoba  Co.,  and  its  tenants,  and  is  no  greater 
or  different  for  the  one  than  the  other.  It  was  to  have  the  same 
rights  for  the  business  of  its  tenants  as  for  its  own,  and  was  to  pay 
the  same  rents,  dues,  and  charges  for  the  one  as  tlte  other. 

3.  The  right  to  the  use  of  these  reserved  tracks  by  the  Manitoba 
Co.  and  its  tenants  was  subject  only  to  the  payment  of  rents  and 
charges,  and  to  "  rules  and  regulations"  common  to  other  compa- 
nies using  the  depot.  These  "  rules  and  regulations"  have  no  refer- 
ence to  conditions  which  the  Union  Depot  Co.  may  prescribe  for 

admission  to  its  corporate  privileges.     They  have  refer 

Rules  and  rbo-  ,      ^  S    ^  •        *  ^  •         ^i        *'      i         t- 

ULAT10N8  REFER  cucc  merclv  to  regulations  ffovernmfi:  tlie  mode  of  con- 
ducting  the  business  of  the  depot  company ;  such  as 
the  manner  of  running  trains  on  these  tracks.  So  far  as  subjection 
to  such  rules  and  regulations  is  concerned,  there  is  no  distinction 
between  a  company  wliich  is  a  member  of  the  Union  Depot  Co. 
and  one  using  the  reserved  tracks  under  the  Manitoba  Co.  All  are 
alike  subject  to  these  common  rules  and  regulations  governing  the 
conduct  of  the  business  of  the  depot  company.  But  to  confine  the 
companies  which  the  Manitoba  Co.  might  admit  as  its  tenants  to 
the  use  of  these  reserved  tracks  to  companies  already  members  of 
the  Union  Depot  Co.  is  equally  at  variance  with  the  language  of 
the  deed,  with  the  evident  purpose  of  the  reservation  itself,  and 
with  the  practical  construction  which  the  parties  have  since  put 
on  their  own  contract. 

As  thus  construed,  this  reservation,  or  exception,  whichever 
it  be  called,  is  neither  repugnant  to  Ihe  grant,  nor  in  conflict 
with  public  policy,  nor  prejudicial  to  the  interests  of  the  Union 
Depot  Co.  The  public,  so  far  as  we  can  see,  will  be  as  well  sub- 
served as  if  the  construction  contended  for  by  appellant  should  be 
adopted.  The  revenues  of  the  depot  company  are  not  impaired, 
and  its  power  to  enforce  all  reasonable  rules  and  regulations  in  the 
conduct  of  its  business  are  unaffected. 

Judgment  affirmed. 
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Bond 

V. 

PoNTiAo,  Oxford  and  PoIit  Austin  R.  Co. 

(^Adoanee  Casey  Michigan.    October  7,  1886.) 

The  plaintiff  sued  a  railway  company  on  an  alleged  verbal  contract  with 
its  chief  engineer, whereby  the  plaintiff  was  fo  have  the  building  of  certain  de- 
pots. The  evidence  showing  that  the  whole  building  and  equipment  of  said 
railroad  had  been  put  into  the  baiidsof  an  investment  company,  and  thatthe- 
chief  engineer  of  tne  railway  had  no  authority  in  the  matter,  held^  that  the 
defendant  was  entitled  to  have  the  case  taken  from  the  jury  as  entirely  un- 
supported by  legal  proofs. 

Error  to  Lapeer. 

J.  B.  Moore  fpr  plaintiff. 

A.  G.  Baldwin  for  defendant  and  appellant. 

Campbell,  0.  J. — Plaintiff  sued,  and  recovered  against  defend- 
ant, on  an  alleged  verbal  contract  made  with  F.  B.  Howard,  as 
chief  engineer,  whereby,  plaintiff  was  to  have  the  building  of  14 
depot  buildings,  for  which  he  made  preparations,  but  which,  as  he 
claims,  he  was  not  allowed  to  complete.     Defendant  facw. 

denies  any  such  contract  relations.  It  was  claimed  by  defendant, 
and  shown  by  testimony  in  no  way  impugned  (although  the  jury, 
without  any  evidence,  found  otherwise),  that  the  whole  building 
and  equipment  of  the  railroad  had  been  put  under  contract  with 
the  New  York  York,  New  England  &  Western  Investment  Co., 
and  that  defendant  had  nothing. further  to  do  with  it,  and  none  of 
defendant's  officers  or  agents  had  any  authority  in  the  matter.  In 
order  to  make  out  his  case,  plaintiff,  by  his  own  testimony,  swore 
to  the  making  of  the  arrangement  with  Mr  Howard.  To  establish 
Mr.  Howard's  authority  he  introduced  testimony  of  various  things 
done  on  the  road,  from  which  he  claimed  authority  might  be  in- 
ferred against  defendant. 

The  contract  in  question  for  building  the  road  bound  the  defend- 
ant to  furnish  right  of  way  and  depot  ground,  and  the  investment 
company  was  to  do  all  the  rest,  except  a  track  near'Caseville,  to  be 
built  by  Francis  Crawford,  near  his  mill.  He  was  also  to  furnish 
an  amount  of  ties  which  the  investment  company  was  to  pay  for. 

It  it  not  disputed,  and  the  court  below  so  charged  the  jury,  that 
no  testimony  appeared  of  any  corporate  action  authorizing  Mr. 
Howard  to  act  tor  the  defendant  in  the  matter  in  controversy,  or 
ratifying  his  action.  The  contract  with  the  investment  company 
bound  defendant  to  appoint,  as  chief  engineer,  secretary,  and  treas- 
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arer,  persons  satisfactory  to  tho  investment  company.  The  case 
does  not  show  any  grant  of  power  from  defendant  to  any  such 
oflScers,  or  that  any  of  them  represented  defendant  in  the  work 
which  was  in  progress  by  any  such  authority.  No  payment  was 
made  to  plaintiff,  and  no  recognition  was  liad  by  defendant  of  the 
contract  in  question,  and  no  facilities  were  given  hira  for  carrying 
it  out.  The  action  is  for  not  permitting  its  completion,  and  bot 
for  performance.  The  case  was  placed  entirely  on  circumstantial 
evidence,  and  the  questions  relate  chiefly  to  its  force  and  validity. 

It  was  early  objected  to  that  plaintiff  and  his  witnesses  were  al- 
lowed to  refer  repeatedly  to  defendant  as  the  party  dealing  or  dealt 
with  when  the  question  of  authority  was  mooted,  and  it  was  essen- 
tial to  know  with  what  particular  pereon  the  dealing  was  had.  We 
think  the  objection  should  have  been  regarded,  and  that  the  court,  , 
by  allowing  witnesses  to  persist  in  such  references,  placed  the  jury 
in  a  position  where  they  were  not  only  liable  to  be  misled,  but 
were  also  likely  to  overlook  the  necessity  of  proof  of  authority. 

In  order  to  understand  the  bearing  ox  the  facts  admitted  against 
defendant,  it  is  necessary  to  consider  the  position  of  variousjpersons 
whose  actions  Y^ere  deemed  important  on  the  trial.  Mr.  Howard 
was  nominated  to  the  investment  company,  and  appoved  by  them, 
as  engineer  of  the  defendant  in  1881,  and  so  continued  until  some 
time  in  1883.  He  was  entirely  paid  by  and  received  orders  from 
the  investment  company  as  tlieir  own  engineer.  No  record  was 
shown  of  any  instructions  or  powei's  from  defendant.  George  Net- 
tleton  succeeded  him.  F.  H.  McCarroll  was  paymaster  of  the  invest- 
ment company  until  July,  1883,  and  secretary  of  the  defendant  after 
July,  1883.  Alfred  R.  Fiske  was  examiner  and  engineer  of  the 
investment  company,  through  whom  orders  were  generally  given, 
until  January,  1883.  He  was  never  an  agent  or  officer  of  defend- 
ant. George  W.  De  Bevoise  was  secretary  and  treasurer  6i  the  in- 
vestment company  and  had  general  charge  over  the  road  for  that 
company,  relieving  Mr.  Fiske  in  January,  1883.  He  represented 
no  one  else.  Charles  A.  Carpenter  was  president  of  defendant,  and 
Junius  Ten  Eyck,  Abram  Le  Roy,  J.  T.  Stanton,  and  others 
directors. 

The  record  was  voluminous,  and,  in  the  manner  from  which 
6ome  part  of  the  case  was  brought  in,  somewhat  confused.  Defend- 
ant claimed  that  the  jury  should  have  been  directed  that  no  cause 
of  action  was  made  out,  and  this  required  a  full  report.  Other 
questions  were  also  raised,  and  are  presented  by  the  assignments. 

As  already  suggested,  the  only  ground  relied  on  for  recovery  is 
the  implication  claimed  to  arise  of  authority  or  ratification  from 
acts  of  various  persons,  which  it  is  insisted  should  bind  defendant 
Those  facts  and  acts  are  substantially  these :  The  most  important, 
according  to  plaintiff's  argument,  was  the  employment  of  plaintiff 
in  1882,  upon  the  construction  of  two  bridges  along  the  line  of  the 
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railroad.  It  was  claimed  that  plaintiff  made  a  contract  with 
Howard  for  the  construction,  under  plans  which  Howard  furnished, 
rendering  monthly  bills  to  the  assistant  engineers,  Mr.  McCormick 
and  Mr.  Nettleton,  against  defendant,  and  paid  by  Mr.  McCarroll, 
as  plaintiff  claims,  as  defendant's  paymaster.  It  is  farther  claimed 
that  in  those  transactions  blanks  were  used  purporting  to  be  de- 
fendant's; that  after  the  bridges  were  finished,  plaintiff  was  in- 
formed by  Howard  that  he  was  desired  to  make  bids  on  depot 
buildings,  which  were  accepted  by  Howard ;  and  that  De  Bevoise 
also  informed  him  that  Howard  liad  been  directed  to  get  bids  and 
complete  a  contract.  Plaintiff  was  allowed  to  put  in  evidence,  and 
relied  upon  the  facts,  that  rights  of  way  and  aid  subscriptions  were 
procured  by  defendant's  officei-s,  and  that  ties  were  purchased  and 
delivered  by  one  of  them,  and  that  bills  of  various  kinds  were  paid 
by  Mr.  McCarroll  for  work  and  other  things  made  out  in  the  de- 
fendant's name.  These  various  matters,  upon  most  of  which  there 
was  contradictory  or  explanatory  testimony,  were  received  as  show- 
ing authority  in  Howard  to  bind  defendant  in  this  contract.  How- 
ard's own  testimony,  as  well  as  that  of  several  others,  was  directly 
contradictory  of  plaintiff's  in  its  material  features  4  but,  so  far  as 
admissible,  its  weight  would  be  for  the  jury. 

Upon  a  careful  examination  of  the  record,  we  think  the  defend- 
ant was  entitled  to  have  the  case  taken  from  the  jury  as  entirely 
unsupported  by  legal  proof.  There  is  not  in  anypart 
of  the  record  any  testimony  tending  to  show  that  Blow-  ko^a^owt? 
ard  had  any  authority  to  make  contracts  of  the  kind  tracts  for^db- 
involved  for  defendant.  The  contract,  as  sworn  to  by  "^^"* 
plaintiff,  is  a  peculiar  one,  which,  when  naade,  according  to  hiin, 
specified  neither  the  number  nor  the  locality  of  the  various  depot 
buildings,  nor  at  what  places  the  first  and  second-class  buildings, 
which  varied  consideraoly  in  price,  were  to  be  set  up.  The  memo- 
randum of  the  verbal  understanding,  on  which  plaintiff  places  his 
claim,  contains  no  timd  for  doing  the  work,  and  no  terms 
of  p^^yment  except  the  gross  sums  for  building.  It  appears  from 
plaintiff's  testimony  that,  pending  the  preparation  ana  considera- 
tion of  proposals  and  bids,  he  received  a  letter  from  Howard  indi- 
cating that  a  written  contract  was  contemplated,  and  that  he  also 
knew  that  De  Bevoise  was  Howard's  superior,  under  whose 
direction  Howard  was  to  act  in  regard  to  the  depots ;  and  that,  on 
the  eighteenth  of  May,  De  Bevoise,  who  had  never  recognized  the 
contract,  told  him  Howard  had  no  authority  to  make  it.  It  further 
appears  from  hie  testimony  that,  while  he  was  seeking  to  be  al- 
lowed  to  carry  out  the  project,  he  corresponded  with  De  Bevoise, 
and  knew  from  him  that  authority  to  proceed  must  come  from  the 
New  York  parties,  and  that  he  also  wrote  to  the  president  of  the 
investment  company  repeatedly^  insisting  on  the  liability  of  that 
company  for  Howard's  acts. 
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It  is  certain  that  no  presumption  can  arise  of  any  power  in  a  chief 
engineer,  even  where  a  railroad  company  is  acting  in  the  comple- 
tion of  its  own  road,  to  make  such  a  contract  as  the  one  relied  upon 
here.  The  definite  location  of  depots  is  one  of  the  most  imporr 
tant  duties  of  the  company,  and  belongs  to  the  board  of  directors, 
unless  clearly  delegated  elsewhere.  A  chief  engineer  cannot  be 
made  the  possessor,  by  delegation,  of  the  double  power  of  locating 
and  contracting  for  building  them,  if  he  can  be  at  all,  without  the 
authority  of  the  board,  on  which  the  railroad  law  imposes  the  duty 
of  conducting  the  corporate  business.  And  we  have  said  that  the 
action  of  such  a  board  cannot  be  derived  from  anything  but  tlieir 
concurrent  doings,  and  that  no  one  has  a  right  to  rely  on  the  state- 
ments of  an  agent  concerning  his  own  agency.  Trudo  v.  Ander- 
son, 10  Mich.  357 ;  Korneraann  v.  Monaghan,  24  Mich.  36 ;  Grover 
&  Baker  S.  M.  Co  v,  Polhemus,  34  Mich.  247 ;  Reynolds  v.  Con- 
tinental  Ins.  Co.,  36  Mich.  131 ;  Bowen.  v.  School- district  No.  9^ 
Id.  149  ;  Michigan  Panelling  Co.  v.  Parsell,  38  Mich.  475 ;  Rice  v. 
Peninsular  Club  of  Grand  Rapids,  52  Mich.  87;  Hotchin  v.  Kent, 
8  Mich.  626  ;  Wells  v.  Martin,  32  Mich.  478. 

There  is  no  testimony  covering  authority  traced  to  any  other 
source  but  De  Bevoise,  and  there  is  no  testimony  that  he  had,  or 
pretended  to  have,  any  authority  himself,  except  from  the  invest^ 
ment  company.  The  case  is  entirely  bare  of  any  proof  that  How- 
ard liad  authority  to  act  in  behalf  oi  defendant  in  making  such  a 
contract  as  th^  one  sued  on.  Ho  denies  both  contract  and  au- 
thority. 

The  case  is  just  as  devoid  of  any  proof  of  ratification  by  defend- 
ant. No  depots  were  built  by  plaintiff,  and  no  action  was  had  by 
No  RATiFicA-  aefendant's  board  of  directors,  or  by  any  one  lawfully 
TRACT.  representing  defendant,  recognizing  the  contract  as  in 

existence.  And  we  are  unable  to  see  how  plaintiff  could  avoid  the 
effect  of  his  own  dealings  and  transactions  with  T)e  Bevoise  and 
the  investment  company,  indicating  that  he  looked  to  authority  in 
Howard  as  derived  from  that  source. 

The  fact  that  defendant  was  engaged  in  procuring  aid  and  rights 
of  way  had  no  tendency  to  show  tliat  it*  was  building  its  own  road, 
or  that  any  particular  person  employed  in  that  wort  was  doing  so 
as  a  servant  of  defendant.  The  general  railroad  statutes  contem- 
plate, what  is  matter  of  almost  universal  experience,  that  such  work 
IS  usually  done  by  contractors,  and  special  remedies  are  provided 
for  on  that  assumption.  How.  St.  3423-3425.  It  is  the  duty  of 
every  one  to  inform  himself  with  what  parties  he  is  dealing,  and 
there  is  never  any  practical  difficulty  in  doing  it  in  such  cases.  If 
a  person  chooses  to  >act  without  a  written  contract,  or  without  ade- 
quate inquiry,  the  fault  cannot  be  thrown  upon  a  principal  who 
never  authorized  such  a  contract  to  be  made.  The  utmost  that 
could  be  claimed,  by  way  of  presumptive  authority,  could  derive  no 
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more  force  from  the  acts  of  individuals  than  from  personal  promises 
or  assurances,  had  such  been  shown.  There  was  no  legal  evidence 
in  this  case  that  showed  the  building  of  the  bridges,  or  any  other 
of  the  .acts  relied  on,  to  have  been .  corporate  acts  of  defendant. 
There  was  distinct  and  uncontradicted  evidence,  which  the  jury 
should  not  have  been  allowed  to  disregard,  that  they  were  not.  The 
acts  or  declarations  of  Mr.  Howard  or  Mr.  Bennett,  or  Mr.  McCar- 
roU,  or  any  of  the  other  parties  concerned,  could  not  prove  their 
own  agency  or  authority,  and  had  no  force,  for  any  purpose,  with- 
out recognition  or  ratifacation  by  competent  authority  to  bind  de- 
fendant. We  cannot  see  how  any  sucli  transactions,  if  authorized, 
had  a  bearing  to  prove  authority  in  the  contract  sued  on.  The 
fact  that  A,  B,  and  0  have  done  particular  work  has  no  tendency 
to  show  that  either  of  them  is  a  general  agent  or  superintendent. 
And  even  recognition,  made  expressly  by  one  or  any  number  of 

Eersons,  would  amount  to  .nothing,  unless  they  could  themselves 
ave  conferred  the  power  in  the  first  place. 

When  this- case  is  stripped  of  its  confusion,  and  examined  by  the 
proofs,-  it  appears  to  have  been  allowed  to  go  to  the  juryupon  a 
confused  mass  of  circumstances,  no  one  of  which  had  any  tendency 
whatever  to  show  either  authority  or  ratification.  There  is  nothing 
indicating,  as  to  this  particular  contract,  any  recognition  of  estop- 
pel by  any  one.  And,  as  already  suggested,  power  to  make  such  a 
contract  as  that  sued  on  could  not  be  inferred  from  authority,  fully 

E roved,  to  make  the  bridge  contracts  or  the  lesser  transactions,  even 
ad  they  been  shown  to  be  the  acts  of  defendant,  which  was  not 
done.  When  it  was  once  sliown  that  the  whole  road  was  under 
contract,  that  put  an  end  to  any  inferences  of  authority  from  de- 
fendant, to  any  but  the  investment  company,  to  do  any  part  of  the 
work,  as  well  as  to  any  references  from  the  acceptance  or  use  of 
any  part  of  the  construction.  The  appropriation  of  what  one  has 
a  riorht  to  suppose  was  properly  done,  creates  no  estoppel.  Hotchin 
V,  Kent,  8  Mich.  526;  Taymonth  Tp.  v.  Koehler,  35  Mich.  22; 
Morrison  v.  Berry,  42  Mich.  389  ;  Detroit  &  B.  C.  R.  Co.  v,  Busch, 
43  Mich.  571.  Neither  is  a  principal,  whether  private  or  corpor- 
ate, bound  by  the  action  or  silence  of  an  affent  or  officer  outside  of 
his  powers,  or  where  he  is  not  acting  officially.  Michigan  Panelling 
Co.  V.  Parsell,  38  Mich:  475  ;  Doyle  v.  Mizner,  40  Mich.  160.  And 
this  is  true  as  to  officers  and  directors  individually.  Peek  v.  Novelty 
Works,  29  Mich.  313  ;  Finley  Shoe  &  Leather  Co.  v.  Knrrz,  34 
Mich.  89 ;  Wells  v.  Martin,  32  Mich.  478  ;  Bowen  v.  School-dis- 
trict, etc.,  36  Mich.  149  ;  Kalamazoo  Novelty  Works  ^;.  McAlister, 
Id.  327;  Continental  Life  Ins.  Co.  tn  Willets,  24  Mich.  268 ;  New  * 
York  Iron  Mine  v.  Negaunee  Bank,  39  Mich.  644;  Highway 
Comm'rs  etc.,  v.  Van  Dnsan,  40  Mich.  429;  Kornemann  u  Mona- 
ghan,  24  Mich.  36 ;  Bottomley  v.  Port  Huron  &  N.  W.  R.  Co.,  44 
Mich.  542 ;  Lockwood  v.  Thunder  Bay  Boom  Co.,  42  Mich.  536. 
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A  good  deal  of  stress  was  laid  upon  the  use  by  Mr.  McCarroll  of 
blank  letterheads,  on  which  he  describes  his  office  as  paymaster  of. 
the  Pontiac,  Oxford  &  Port  Austin  R.  He  did  not,  however, 
describe  himself  as  paymaster  of  the  company,  and  he  was  in  fact 
the  paymaster  in  all  the  business  pertaining  to  the  constrnction  of 
the  road.  But,  while  this  description  might  create  some  confusion, 
it  is  sufficient  to  say  that  he  is  not  shown  either  to  have  rep;'esent- 
ed  the  company,  or  to  have  been  recognized  in  any  way  as  their 
agent.  And,  furthermore,  the  action  of  such  an  officer,  in  making 
payments,  could  not  enlarge  his  authority,  or  indicate  anything 
more  than  that  he  considered  himself  entitled  to  pay  what  lie  did 
pay.  In  Wells  u  Martin,*  32  Mich.  478,  it  was  held  a  paymaster 
could  not  bind  the  company  by  agreement  or  ratification.  If  he 
had  been  in  fact  a  company  agent,  his  powers  could  not  go  beyond 
his  agency.  He  denies,  in  fact,  any  power  to  act  for  defendant; 
and  that  testimony  stands  uncontradicted.  But  the  burden  was 
on  plaintiff.  See,  also.  Mink  v.  Morrison,  42  Mich.  567 ;  Cana- 
dian Bank  of  Commerce  v.  Coumbe,  47  Mich.  360 ;  Danaher  v. 
G^rlock,  33  Mich.  295  ;  Bowen  v.  School-district,  36  Mich.  149 ; 
and  cases  above. 

There  would  be  no  profit  in  considering  the  other  questions,  as 
most  of  them  are  more  or  less  dependent  on  similar  principles ;  and 
it  is  evident  that  if  any  one  is  reponsible,  it  is  not  defendant. 

Judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted^ 

Chakflin  and  Shsswood,  JJ.,  concurred. 


OONWAT 
V. 

Oaitadian  Pacdio  B.  Oa 

(12  Ontario  Appeal  BeporU^  708.) 

The  plaintiffs  occupied  about  an  acre  of  lot  29  adjoining  the  railway  of 
the  defendant  company.  Their  horses  pasturing  on  anotther  part  of  the  lot, 
which  the  plaintifb  did  not  occupy,  and  to  which  they  had  no  title,  passed 
on  to  the  track  and  were  killed  by  a  passing  train. 

Edd  (affirming  the  judgment  of  the  Q.  B.  D.},  that  the  plaintiffs  were  not 
entitled  to  call  upon  the  defendant  company  to  fence  across  the  part  of  the 
lot  from  which  the  horses  escaped ;  and,  therefore,  that  the  company  were 
not  liable  to  make  good  their  loss  to  the  plaintiffs. 

This  was  an  appeal  from  the  judgment  of  Cameron,  0.  J.,  be- 
fore whom  the  action  was  tried  f October  16, 1884),  at  the  Pem- 
broke Autumn  AjBsizes^  and  who  airected  the  plaiatifb'  action  to 
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be  dismissed  and  judgment  to  be  entered  for  tbe  defendants ;  and 
'also  from  the  judgment  of  the  Qaeen's  Bench  Division,  given  on 
the  9th.  of  Feomary,  1885,  discharging  an  order  nisi  to  set  aside 
the  judgment  for  the  defendants,  and  enter  judgment  for  the 
plaintiffs. 

The  facts  appear  in  the  report  of  the  action  in  the  court  below, 
7  O.  R.  673,  and  in  the  present  judgments. 

The  appeal  came  on  to  be  heard  before  this  court  on  the  20tb 
November,  1885. 

OaleTf  Q  C,  and  Gormcm  for  appellants. 

Sector  Cameroriy  Q.  C,  and  W.  H.   WJdte  for  respondents. 

Hagaety,  0.  J.  O. — The  section  substituted  by  the  Act  of  1888 
for  subsecs.  1,  2,  and  3  of  section  16  of  the  Act  of  1879,  can  hardly 
be  said  to  be  very  felicitously  worded. 

I  do  not  propose  to  discuss  any  point  not  directly  involved  in 
the  decision  of  this  case. 

"  In  the  case  of  a  railway  already  constructed  on  any  section  or 
lot  of  land,  any  part  of  which  is  occupied,  .  .  .  fences  shall  be 
erected  and  maintained  over  such  section  or  lot  of  land  on  either 
side  of  the  railway,"  etc. 

On  the  best  consideration  that  I  have  been  able  to  give  the  mat- 
ter, I  have  come  to  the  eonclusion  that  this  partial  occupancy  is 
referable  to  the  rest  of  the  lot  or  section  held  or  claimed  in  tne  same 
hand  or  title,  and  that  the  protection  intended  to  be  RAmROAD^  cmi- 

Siven  is  to  the  owner  or  claimant  of  the  lot,  although  quirbd  to 
e  may  actually  occupy  only  a  part  thereof.  If  the  SSS'hot^occu. 
plaintiff's  contention  be  sound,  and  the  railway  passed  tiff. 
along  the  north  end  of  a  200-acre  lot,  and  she  occupied  an  acre 
thereof  at  its  southeast  or  southwest  angle  a  mile  soutli  of  the  rail- 
way track,  and  she  neither  had,  nor  ever  claimed  to  have,  a  shadow 
of  right  or  claim  to  the  remaining  199  acres,  she  would  be  entitled 
to  recover. 

I  can  hardly  think  that  Parliament  intended  such  a  result  or  to 
impose  such  a  burden  on  the  company.  The  subsequent  words  of 
the  clause :  "  Or  before  such  construction,  within  six  months  after 
any  part  of  such  section  or  lot  of  land  has  been  taken  possession  of 
by  the  company  for  the  purpose  of  constructing  a  railway  thereon 
(and  in  the  last  case  after  the  company  has  been  so  required  in 
writing  by  the  occupant  thereof),"  etc.  These  words  seem  to  me 
to  point  to  "  the  occupant "  as  a  person  occupying  the  section  or 
lot  having,  or  at  least  claiming  to  own  or  to  be  in  possession  of  the 
whole,  for  which  he  gives  such  notice. 

If  the  facts  required  the  plaintiff  to  come  under  this  provision  as 
to  notice,  I  cannot  see  how  her  notice  could,  at  the  best,  avail  for 
any  land  except  the  small  parcel  in  her  actual  possession.     Could 
26  A.  &  E.  R  Caa.— 87 
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6he  by  notice  reqaire  them  to  fence  on  the  north  side  of  the  track, 
she  residing  on  toe  south  side  ! 

In  subsection  2  '^.  .  .  the  company  shall  be  liable. for  all 
damages  ...  to  the  cattle,  horses,  or  other  animals  of  the  occu- 
pant 6f  the  land,  in  respect  of  which  such  fences,  etc.,  have  not 
been  made,"  etc. 

I  think  these  words  again  point  to  the  owner  or  actual  occupant 
of  the  land  which  they  are  bound  to  fence,  not  to  the  casual  occu- 
pant of  a  small  portion  of  the  lot  or  parcel  required  to  be  fenced 
on  each  side  of  the  track. 

In  the  view  I  take  of  this  it  is  not  necessary  to  determine  whether 
this  substituted  section  confers  additional  protection  and  privileges 
on  mere  occupants  as  distinguished  from  actual  proprietors  or 
owners. 

Conceding  for  the  purposes  of.  this  suit  to  the  plaintifE  that  she 
is  an  occupant,  within  the  meaning  of  the  section,  of  this  acre  or 
half  acre,  I  think  we  are  bound  to  hold  that  she  cannot  claim 
against  the  company  that  they  must  fence  the  whole  of  lot  29,  to 
which  she  claims  no  right  or  interest. 

BuBTON,  J.  A. — The  General  Railway  Act  of  the  old  Province 
of  Canada,  which  has  been  virtually  re-enacted  by  the  Ontario 
Legislature,  contained  two  provisions  in  relation  to  fences. 

One  making  it  absolutely  obligatory  upon  the  company  to  fence 
their  track  on  both  sides,  and  the  other  having  reference  to  any 
Statutory  ob-  lauds  taken  for  the  purposes  of  the  railwav,  as  to  which 
KRKCTFKKCM.  thc  companics  were  under  no  obligation  to  fence  until 
reqiiested  to  do  so  after  the  expiration  of  six  months. 

The  one  provision  had  for  its  object,  mainly,  the  protection  of 
the  passengers  and  trains  passing  over  the  ti*ack ;  the  other  the 
protection  of  the  proprietor's  lands  from  trespasses  from  cattle 
straying  from  the  lands  of  the  railway. 

The  act  declared  in  general  terms  that  until  such  first-mentioned 
fences  were  erected  the  company  should  be  liable  for  all  damages 
which  might  be  done  by  their  trains  to  cattle,  horses,  or  other  ani- 
mals on  the  railway. 

Under  this  enactment  there  has  been  a  uniform  line  of  decisions 
that  the  railway  companies  were  liable  only  to  the  proprietors  of 
the  lands  adjoining  the  railway. 

In  the  Dominion  Acts  of  1868  and  1879  a  change  was  made, 
probably  from  the  circumstance  that  many  of  the  railways  under 
their  jurisdiction  would  pass  through  wild  lands. 

The  obligation  absolutely  to  erect  fences  whenever  the  company 
commenced  to  operate  the  road  was  done  away  with,  and  in  no 
case  was  the  company  required  to  fence  until  the  expiration  of  six 
months  after  taking  the  land,  and  not  even  then  until  required  to 
do  so  by  the  proprietors  of  the  adjoining  lands,  but  until  me  fences 
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Were  erected  the  company  were  declared  liable  for  all  damage 
done  to  cattle  by  their  trains. 

This  liability,  however,  wonld  extend  only  to  the  injuries  occa- 
sioned to  the  animals  of  such  adjoining  proprietors'  or  to  animals 
on  the  land  with  their  permission. 

But  in  1883  the  sections  in  question,  of  the  Act  of  1879,  were 
repealed  and  others  substituted  under  which  the  question  in  this 
case  arises,  and  it  is  certainly  not  surprising  that  the  language  em- 
ployed should  have  given  rise  to  a  great  diversity  of  opinion  as  to 
what  was  intended. 

The  new  sections  refer  to  three  cases : 

Ist.  Where  the  railway  has  been  constructed  before  the  passing 
of  the  Act  on  any  section  or  lot  of  land  which  is  occupied. 

2d.  Where  it  has  not  then  been,  but  shall  be  subsequently  con- 
structed, and. 

3d.  To  cases  having  no  necessary  reference  to  construction — 
where  land  is  taken  for  the  purpose  of  constructing  the  railway. 

As  to  the  first  of  these  (which  is  the  case  we  are  dealing  with), 
the  company  are  bound  to  erect  fences,  within  three  months  from 
the  passing  of  the  Act,  over  such  section  or  lot  of  ^  land  on  each 
side  of  the  railway. 

As  to  the  second,  within  three  months  after  construction. 

And  a&  to  the  third,  within  six  months  after  the  land  shall  have 
been  taken  possession  of,  and  after  the  company  have  been  required 
in  writing  by  the  occupant  to  do  so. 

The  section  omits  all  reference  to  proprietors  except  in  the  pro- 
viso, which  is  as  follows :  "  But  this  clause  shall  not  be  interpreted 
to  the  profit  of  any  proprietor  or  tenant  in  any  case  wherein  the 
proprietor  of  any  such  section  or  lot  shall  have  accepted  compensa- 
tion from  the  company  for  dispensing  with  the  erection  oi  such 
gates  or  bars." 

The  next  section  differs  from  the  repealed  sections,  inasmuch  as 
it  limits  the  recovery  to  injuries  to  cattle,  horses,  or  animals  of  the 
occupant  of  the  land. 

what,  then,  is  meant  by  this  enactment  i  Is  it  intended  merely 
to  relieve  the  company  from  the  obligation  to  fence  unless  the  pro- 
prietor is  in  occupation?  or  is  it  intended  to  eonfer  additional 
rights  upon  a  person  who  is  a  mere  occupant,  having  no  title  to 
the  land  ? 

And,  lastly,  if  that  be  the  proper  construction,  was  it  intended  to 
extend  the  right  of  such  occupant  beyond  that  which  cowrrRUCT^^ 
the  law,  under  the  decisions,  accorded  to  a  proprietor  ?  tTok  kxtskdsd 
That  is  to  say,  that  in  order  to  entitle  him  to  i*ecover  ptwo  i-ahd. 
he  had  to  be  the  proprietor  of  lands  adjoining  the  railway. 

I  confess  I  find  it  very  difficult  to  see  how  any  other  construc- 
tion can  be  placed  upon  the  words  than,  at  most,  to  extend  to  per- 
sons occupying  land  adjoining  the  railway  the  same  protection 
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which  a  proprietor  bo  situated  enjoyed  under  the  former  enactment; 
the  language  used  is  not  happy ;  but,  bearing  in  mind  the  decisions 
under  uxe  former  enactment,  that  the  protection  afforded  against 
injuries  extended  only  to  the  proprietors  of  lands  adjacent  to  the 
railway,  one  can  place  a  meaning  which  is  intelligible  enough  od 
the  words  "  any  part  of  which  is  occupied,"  where  the  pei*son  so  in 
occupation  of  part,  owns  the  whole,  his  possession  of  part  extends 
constnictively  to  the  whole  of  the  land  covered  by  his  deed,  and  it 
is  to  my  mind  a  strong  reason  for  believing  that  the  legislature  in* 
tended  to  confine  the  act  to  owners  or  persons  in  occupation  with 
title. 

It  seems  impossible  to  suppose  that  having  reference  to  the  pnv 
viso  I  have  cited,  where  the  proprietor  of  a  lot  has  accepted  com- 
pensation for  dispensing  with  the  erection  of  gates  and  bars,  & 
mere  occupant  could  insist  upon  having  them,  and  still  less  that  an 
occupant  of  an  acre  in  the  rear  of  the  east  half  of  a  section,  half  a 
mile  it  may  be  from  the  track,  could  insist  on  the  track  being 
fenced  along  the  whole  section,  although  the  west  half  might  be 
owned  by  a  non-resident  proprietor. 

As  the  law  stood  formerly,  if  A  owned  one  half  of  a  lot  abutting 
on  the  railway,  and  B  the  other  half,  the  company  were  bound  to 
fence  as  against  A  or  be  liable  to  him  for  damages  arising  from 
such  want  of  fences,  but  they  would  not  be  liable  to  A  because 
they  had  not  erected  fences  on  B*s  portion  of  the  lot.     Is  an  occu* 

Eant  of  A's  portion  without  title,  to  be  in  a  better  position  than  A 
imself  ? 

Without  expressing  anything  beyond  the  inclination  of  my 
opinion  as  to  the  construction  of  the  section  in  other  respects,  1 
feel  satisfied  that  a  person  having  no  position  but  that  of  an  occu- 
pant without  title  must  be  in  occupation  of  land  adjoining  the  rail- 
way before  he  can  hold  the  company  liable  for  want  of  fences,  and 
that  the  right  to  such  fencing  must  be  confined  to  that  portion  of 
the  lot  in  his  occupation  which  borders  on  the  i*ailway  track  ;  and 
that  as  the  plaintiffs  were  not,  at  the  time  of  the  killing  of  the 
horses,  even  the  occupants  of  the  land  from  which  the  horses 
strayed  upon  the  defendants*  railway  against  the  proprietors  or  oc- 
cupants of  which  they  were  alone  bound  to  fence,  the  action  can- 
not be  maintained,  and  the  appeal  should  be  dismissed. 

Patterson,  J.  A. — The  most  important  of  the  questions  for  de- 
PROTinov  OF  cision  are  those  concerning  the  construction  of  the 
STATUTE.  Dominion  Statute,  46  Vict.  ch.  24,  the  9th  section  of 

which  substitutes  a  new  section  16,  for  section  16  of  the  Consoli- 
dated Railway  Act,  1879. 

The  Act  of  1879,  sec.  16,  re-enacting  the  11th  section  of  the 
Railway  Act,  1868,  had  declared  that  ^within  six  months  after 
any  lands  have  been  taken  for  the  use  of  the  railway,  the  company 
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eball,  if  therennto  reqaired  by  the  proprietors  of  the  adjoining 
lands,  at  their  own  costs  and  charges,  ei*ect  and  maintain  on  each 
side  of  the  railway  fences  of  the  height  and  strength  of  an  ordi- 
nary division  fence,  with  sliding  gates,  commonly  called  hardle 
gates,  with  proper  fastening,  at  farm  crossings  of  the  road  for  the 
use  of  the  proprietors  of  the  lands  adjoining  the  railway,  and  also 
cattle  guaros  at  all  road  crossings,  suitable  and  sufficient  to  prevent 
cattle  and  animals  from  getting  on  the  l*ailway." 

This  enactment  variea  from  the  provisions  on  the  same  subject 
in  the  Consolidated  Statutes  of  Canada,  ch.  66,  sees.  13,  etc.,  in 
some  important  particulars. 

The  last-mentioned  Act  imposed  the  duty  absolutely  on  railway 
companies  to  fence  their  railways,  having  in  view,  as  may  not 
unreasonably  be  supposed,  the  safety  of  passengers  and  j^^jraa  imfosbd 
others  on  the  trains,  as  well  as  the  protection  of  the  ^^um'^S 
cattle  of  the  adjoining  proprietors.  There  was  a  clause  ^^^ 
(sec.  10)  which  required  the  company  within  six  months  after  tak- 
ing lands  for  the  use  of  the  railway,  not  necessarily  lands  on  which 
the  railway  was  to  be  constructed,  to  make,  if  requested  by  adjoin- 
ing proprietors,  a  sufficient  fence  to  keep  o£E  hogs,  sheep,  and 
cattle ;  but,  once  the  railway  was  constructed,  the  duty  to  fence 
along  each  side  of  it  was  absolute. 

Under  the  Acts  of  1868  and  1879  the  obligation  to  fence  so  as 
to  keep  cattle  from  getting  on  the  railway,  and  apparently  the  duty 
to  make  cattle  guards  at  road  crossings,  depended  on  the  request 
of  adjoining  proprietors  ;  and  the  duty  as  to  fencing  was  connned 
to  fencing  on  each  side  of  the  railway,  and  no  longer  extended  to 
fencing  between  other  lands,  such  as  station  grounas  or  borrowing 
pits,  and  the  adjoining  lands  of  private  owners. 

In  other  respects  those  statutes  substantially  adopted  the  lan- 
guage of  section  13  of  the  Consolidated  Statutes  of  Canada ;  where- 
fore the  decisions  of  our  courts  under  section  13,  respecting  the 
persons  entitled  to  claim  damages  for  injury  to  cattle  for  want  of 
sufficient  fences,  would  have  applied  to  section  16  as  it  stood  in 
1879.  Those  persons  were  held  to  be  the  proprietors  of  the  land 
adjoining  the  railway  from  which  the  cattle  escaped  on  to  the  rail- 
way by  reason  of  the  absence  or  defective  state  of  the  rail- 
way fence,  and  others  whose  cattle  were  on  the  lands  with  the 
license  of  the  proprietor,  or  not  as  wrong-doers  or  trespassers 
against  him. 

The  new  section  16  made  important  changes.  It  enacted  that 
'^  within  three  months  after  the  passing  of  this  Act,  in  the  case  of  a 
railway  already  constructed  on  ^ny  section  or  lot  of  land,  any  part 
of  which  is  occupied,  or  within  three  months  after  such  con- 
struction hereafter,  or  before  such  construction,  within  six  months 
after  any  part  of  such  section  or  lot  of  land  has  been  taken  posses- 
sion of  by  the  company  for  the  purpose  of  constructing  a  railway 


S82  CONWAY  V.   CANADIAN  PACIFIC   B.  CO. 

thereon  (and  in  the  last  case,  after  the  company  has  been  so  re- 
quired in  writing  by  the  occupant  thereof),  fences  shall  be  erected 
and  maintained  over  such  section  or  lot  of  land,  on  each  side  of 
the  railway,  of  the  height  and  strength  of  an  ordinary  division 
fence,  with  openings  or  ^tes  or  bars,  or  sliding  or  hurdle  gates 
with  proper  fastenings  therein  at  farm  crossings  of  the  railway, 
and  also  cattle  guards  at  all  highway  crossings,  suitable  and  suf- 
ficient to  prevent  cattle  and  animals  from  getting  on  the  railway  ; 
but  this  clause  shall  not  be  interpreted  to  the  profit  of  any  proprie- 
tor of  tenant  in  any  case  wliere  the  proprietor  of  any  such  section 
or  lot  shall  have  accepted  cotnpelisation  from  the  company  for  dis- 
pensing with  the  erection  of  such  gates  or  bars." 

And  the  second  sub-section  or  division  declared  that  ^Mf,  after 
the  expiry  of  such  delay,  such  fences,  .'^ates,  and  cattle  guards  are 
not  duly  made,  and  until  they  are  so  made,  and  afterwards,  if  they 
are  not  duly  maintained,  the  company  shall  be  liable  for  all  dam- 
ages which  shall  be  done  on  the  railway  by  their  trains  or  engines 
to  the  cattle,  horses,  or  other  animals  of  the  occupant  of  the  land 
in  respect  of  which  such  fences,  gates,  or  guards  have  not  been 
made  or  maintained,  as  the  case  may  be,  in  conformity  herewith.'^ 

The  obligation  to  fence  is  thus  made  to  depend  upon  the  fact 
„  of  some  part  of  the  section  or  lot  with  respect  to  which 

tvHAT  I. Aim  ^  ' 

coMPANT  w  it  is  asserted  being  occupied,  and  the  great  question  is 
B?^  MiSo™oJ  what  that  word  occupied  means — what  is  the  land  which 

OCCUPATION.  .»  •       1  J    i        i»  1  J!  A- 

the  company  is  bound  to  fence  by  reason  of  occupation, 
and  who  are  the  occupants  who  may  claim  compensation  if  their 
cattle  stray  from  unfenced  land  and  get  killed  by  the  company's 
trains  ? 

The  section  cannot  be  said  to  stand  out  from  the  mass  of  our 
statue  law  as  a  specimen  of  distinct  and  unambiguous  legislation. ' 

When  it  declares  that  if  a  railway  is  constructed  on  any  section 
or  lot  of  land  any  part  of  which  is  occupied,  fences  shall  be  erected 
and  maintained  over  such  section  or  lot  of  land  on  each  side  of  the 
railway,  does  it  mean  that  the  occupation  of  any  portion,  say  an 
acre  or  two,  at  the  distance  of  a  mile  from  the  railway,  shall  create 
the  duty  to  fence  along  the  whole  line  where  it  crosses  the  section 
or  lot,  on  pain  of  having  to  pay  for  damage  to  the  cattle  of  the 
occupant  of  the  remote  acre  who  has  no  right  to  the  land  which 
adjoins  the  railway  land?  Or,  to  put  what  may  seem  a  less  ex- 
treme case;  suppose  two  persons,  one  owning  and  occupying  the 
east  half  of  a  section  and  the  other  owning  the  west  halt,  but  not 
occupying  it.  Can  the  occupant  of  the  east  half  compel  the  com- 
pany to  fence  the  west  half?  and  can  he  do  so  even  though  the 
owner  of  the  west  half  expressly  agrees  with  the  company  that  his 
half  need  not  be  fenced  ?  •  * 

The  language  of  the  section  seems  at  first  sight  to  leave  room 
for  contending  that  in  cases  like  these  the  duty  arises  to  fence  all 
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acroes  the  section  or  lot,  with  consequent  liability  in  case  the  cattle 
of  the  occupant  of  one  part  pass  from  the  other  part  on  to  the  track 
and  are  injured. 

It  is  clear,  however,  that  to  adhere  critically  to  the  literal  read- 
ing of  the  clanse  would  not  be  an  infallible  mode  of  ascertaining 
the  intention  of  the  legislature. 

Amongst  other  instances  of  want  of  careful  attention  to  the 
structure  of  the  section,  it  will  be  noticed  that  cattle  guards,  which 
are  required  at  road  crossings  only,  are  spoken  of  near  the  end  of 
the  second  part,  along  with  fences  and  gates,  as  made  in  respect  of 
occupied  lands :  according  to  the  literal  reading  of  the  first  part 
the  company  may  have  to  fence  on  each  side  of  the  railway  before 
the  railway  is  constructed:  there  is  no  obligation  to  fence  between 
the  railway  and  an  adjoining  lot  when  the  railway  happens  to  run 
along  the  boundary  of  the  lot,  but  takes  no  part  of  the  lot ;  and 
there  is  no  provision  for  fencing  in  a  case  where  the  railway  was 
built  before  the  passing  of  the  act,  across  a  section  or  lot  that  re- 
mained unoccupied  until  more  than  three  months  after  the  passing 
of  the  act. 

It  is  evident  that  we  must  take  the  section  as  a  whole,  and  con- 
.stme  it  in  view  of  the  object  and  policy  of  the  statute  act  to  be  cow- 
without  too  rigid  adherence  to  forms  of  expression.         wholb. 

The  necessity  for  fences  along  the  railway  and  the  object  of  the 
statute  in  requiring  them  are,  oi  course,  to  keep  cattle  from  getting 
on  the  track  from  the  adjoining  land.  Under  all  former  statutes 
the  company  was  bound  to  fence  the  whole  line,  though  under  the 
Dominion  legislation  tliat  obligation  did  not  attach  without  the 
request  of  the  adjoining  proprietor.  It  apparently  came  to  be  con- 
sidered that  when  lands  were  unoccupied  an  unnecessary  burden 
was  thus  cast  upon  the  company ;  and  one  can  easily  perceive  how 
onerous  that  burden  might  be  in  the  case  of  a  railway  traversing, 
as  the  defendants'  railway  does,  a  vast  tract  of  unsettled  country, 
if  the  owners  of  wild  lands,  for  example,  a  colonization  company, 
should  require  the  fencing  to  be  done,  etc.  For  this  reason,  as  one 
may  reasonably  conjecture,  the  obligation  to  fence  was,  under  the 
new  form  of  the  Act,  made  only  coextensive  with  the  actual  set- 
tlement of  the  lands  by  occupation. 

The  occupation  contemplated  must,  as  I  take  it,  be  the  occupa- 
tion of  land  adjoining  the  railway.  The  fence  was  to  oocupatiow 
be  between  the  railwav  land  and  the  land  of  the  occu-  JS5  ▲moihwo 
pant.  The  policy  of  the  law  found  expression  in  words  ^^n*^^'- 
in  the  Act  of  1879  which  spoke  of  the  request  by  the  proprie- 
tors of  the  adjoining  lands.  That  policy  was  changed  by  detach- 
ing the  right  from  mere  ownership  without  occupation,  but  there 
is  no  evidence  of  a  change  so  great  and  so  uncalled-for  as  to  extend 
the  right  to  either  owner  or  occupant  of  lands  that  did  not  adjoin 
the  railway. 
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Mj  opinion,  therefore,  is  that  tlie  occupant  dealt  witb  by  section 
16  is  the  occupant  of  the  lands  adjoining  the  railway ;  and  that 
when  the  case  is  spoken  of  ^'a  railway  constrncted  on  any  section 
or  lot  of  land,  any  part  of  which  is  occupied,"  we  are  to  understand 
the  reference  4x>  be  to  the  occupation  of  the  part  adjoining  the  rail- 
way. I  do  not  now  discuss  the  character  of  the  necessary  occupation. 
I  assume  that  a  person  who  has  a  right  to  take  possession  of  a  sec- 
tion or  lot  or  other  defined  tract  of  land,  and  who  actually  settles  on 
any  part  of  it  for  the  purpose  of  using  the  whole  as  occasion  may 
require,  as  a  farmer  does  when  lie  buys  an  uncleared  farm  and  goes 
into  possession,  must,  for  the  purpose  of  this  enactment,  be  regarded 
as  occupying  it  all,  although  at  the  moment  he  may  have  occasion, 
or  may  be  able,  to  actually  use  only  a  portion  of  it.  The  man  who, 
under  the  act  of  1879,  had  the  rights  of  an  adjoining  proprietor 
will,  as  I  assume,  have,  with  respect  to  the  whole  of  his  section  or 
lot,  all  the  rights  now  given  to  an  occupant,  in  case,  in  the  familiar 
words  of  another  statute  (R.  S.  O.  ch.  108,  sec.  5,  subsec.  4),  ^'  he 
shall  have  taken  actual  poasession  by  residing  upon  or  cultivating 
some  portion  thereof." 

I  say  nothing  at  present  of  what  may  be  the  rights  of  a  person 
who  may  actually  occupy  up  to  the  line  of  the  railway,  bat  who 
has  no  title  of  any  kind  to  the  land. 

Then  taking  the  lands  in  respect  of  which  fences  are  to  be  made 
to  be  only  occupied  lands  adjoining  the  railway,  let  us  see  if  the 
fair  or  necessary  construction  of  the  section  gives  the  right  to  such 
an  occupant  of  a  part  of  a  lot  to  require,  in  respect  of  that  part,  the 
fencing  of  the  railway  line  across  those  other  parts  of  the  lot  which 
he  neither  owns  nor  occupies. 

No  intelligible  reason  lor  such  a  law  can  be  given.  If  by  inge- 
nuity any  purpose  can  be  8iis:ficested  f or  the  extension  of 
FAST  OF  LOT  thc  rlfifhts  of  an  occupant  bevond  the  limits  of  his  title 
BNTXRB  LOT  TO  or  possessiou,  there  is  no  reason  for  making  them  con- 
^^'  terminous  with  the  section  or  lot  of  which  he  happens 
to  hold  a  portion,  but  to  the  rest  of  which  he  is  as  much  a  stranger 
as  he  is  to  the  next  lot.  The  surveyor's  lines  are  arbitrary  limits 
which  do  not  concern  him. 

The  argument  for  the  extension  rests  on  the  phrase  ^^  fences  shall 
be  erected  and  maintained  over  such  section  or  lot  of  land  on  each 
side  of  the  railway." 

That  argument,  in  the  absence  of  any  intelligible  principle  to 
support  it,  can  only  be  maintained  by  insisting  on  a  rigidly  literal 
reading  af  the  words  ^^over  such  section,"  etc.,  which  a  little  atten- 
tion to  the  immediate  context  will  show  to  be  out  of  place. 

The  section  provides  for  three  positions :  first,  where  the  railway 
was  constructed  before  the  passing  of  the  act ;  second,  where  it  is 
constinicted  after  the  passing  of  t£e  act ;  third,  where  it  has  not 
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been  constrncted,  but  land  has  been  taken  for  the  pnrpofie  of  con- 
structing the  railway  thereon. 

The  hrBt  is  that  which  exists  in  the  present  case ;  but  inasmuch 
as  the  phrase  containing  the  words  "  over  such  section,"  etc.,  ap- 
plies to  all  three,  we  must  construe  those  words  in  the  light  of  all 
that  goes  before  them. 

In  the  first  two  positions  the  literal  reading  is,  that  when  the 
railway  is  constructed  on  any  section  or  lot,  part  of  which  is  occu- 
pied, it  is  to  be  fenced  over  the  section  or  lot.  The  question  is,  do 
these  last  words  mean  more  than  that  it  is  to  be  fenced  along  the 
occupied  part?  The  words  "over  the  section  or  lot,"  though  ap- 
propriate enough  to  fencing  from  one  extremity  of  the  lot  to  the 
other,  are  not  the*  most  apt  words  to  express  that  meaning.  It 
would  have  been  better  expressed  by  "  across  the  section,"  or  "  over 
the  whole  extent  of  the  section,"  or  better  still  by  saying  in  so  many 
words  that  the  wliole  was  to  be  fenced  although  only  a  pai't  was  oc- 
cupied ;  and  one  cannot  avoid  feeling  that,  it  so  anomalous  a  pro- 
vision was  intended,  it  would  have  been  so  expressed  as  to  leave  no 
room  for  dispute. 

But  when  we  read  the  term's  in  which  the  third  position  is  stated, 
it  is  manifest  that  the  laniniao:e  is  not  chosen  with  careful  re- 
•gard'  to  the  distinction  between  a  whole  section  or  lot  as  defined  in 
the  original  survey  and  the  occupied  part.  The  words  are  "  within 
six  months  after  any  part  of  such  section  or  lot  of  land  has  been 
taken  possession  of  by  the  company  for  the  purpose  of  construct- 
ing a  railway  thereon  (and  in  tne  last  case  after  the  company  has 
been  so  required  in  writing  by  the  occupant  thereof)  fences  shall 
be  erected  and  maintained  over  such  section,"  etc.  Now,  what  is 
meant  by  occupant  thereof  ?  Certainly  not  the  occupant  of  the  part 
taken  possession  of  by  the  company,  for  the  company  is  the  only 
occupant  of  that  part.  Literally  it  means  the  occupant  of  the  sec- 
tion or  lot,  and  excludes  the  occupant  of  any  part  less  than  the 
whole ;  and  the  result  of  this  critically  literal  reading  would  be 
that  the  company  taking  part  of  a  section  or  lot  would  escape  the 
obligation  to  fence  opposite  or  over  the  lands  of  an  adjoining  oc- 
cupant, unless  he  happened  to  occupy  the  whole  section  or  lot. 

A  construction  leading  to  that  result  would  never  be  thought  of 
unless  the  language  of  the  statute  compelled  it,  and  the  literal 
readingwould  be  without  hesitation  modified  by  the  evident  inten- 
tion, ^ut  we  have  in  this  the  counterpart  of  the  enactment  more 
immediately  before  us,  and,  applying  tne  same  rule  of  interpreta- 
tion, I  do  not  think  we  should  nesitate  to  hold  that  the  obligation  to 
fence  extends  only  to  or  over  the  occupied  land. 

This  is  pretty  strongly  enforced  by  considering  the  consequence 
of  a  different  conclusion.  If  occupation  of  a  part  gave  the  right 
to  demand  that  the  whole  should  be  fenced,  we  have  the  extrava- 
gant consequence,  already  glanced  at,  that  the  occupant  of  part 
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oonld  insist  on  the  company  fencing  the  land  of  another  person, 
though  the  owner  did  not  wish  it  fenced,  or  even  released  the  com- 
pany from  the  obligation  to  fence  it. 

These  conclusions  ai*e  sufficient  for  the  disposal  ot  this  action. 
The  plaintiff  was,  at  the  time  of  the  accident,  in  actual  occupation 
of  part  of  lot  29.  The  horaes  escaped  from  the  lot  on  to  the  track, 
but  not  from  the  part*  of  the  lot  which  the  plaintiff  occupied,  or 
which,  as  against  the  plaintiff,  the  company  was  bound  to  fence. 

It  becomes  uimecessary  to  decide  whether  mere  occupation  with- 
out title  casts  the  obligation  to  fence  upon  the  railway  company; 
yet  it  might  not  be  improper  to  express  our  opinion  of  that  sub- 
ject, particularly  as  there  was  a  difference  of  opinion  upon  it  in  the 
court  below,  were  it  not  that  it  is  more  directly  raised  in  another 
case  in  which  we  have  now  to  give  judgment.  Davis  v.  Canadian 
Pacific  R.  Go.^post,  724.  ~ 

The  appeal  should  be  dismissed. 

OsLEB,  J.  A. — The  plaintiff  alleges  that  she  was  the  occupant  of 
land  in  respect  of  which  fences  had  not  been  made  in  conformity 
Who  d  occd-  with  the  act.  It  is  only  in  that  character  that  she  is  en- 
^^^-  titled  to  recover,  and  the  question  is.  Who  is  an  occu- 

pant, or  what  land  is  required  to  be  fenced  within  the  meaning  of 
the  substituted  sec.  16  of  the  act  of  1883?  For  the  plaintiff  it  is 
contended  that  the  benefit  of  the  clause  may  be  invoked  byamere 
Intruder  or  trespasser  whose possessio  pedis  or  actual  occupancy  of 
even  an  acre  in  any  part  of  an  original  section  or  lot  on  which  the 
railway  is  constructed,  casts  upon  the  company  the  obligation  to 
fence  on  each  side  of  the  railway  over  the  whole  of  the  section  or 
lot  on  which  she  has  thus  squatted.  The  defendants  on  the  other 
hand  argue  that  the  object  of  the  amendment  was  rather  to  protect 
the  proprietor-in-occupancy,  if  I  may  use  the  expression,  as  distin- 
tinguished  from  the  non-resident  proprietor,  by  making  actual  oc- 
cupancy by  or  for  the  proprietor  the  test  of  the  company's  liability 
to  fence,  instead  of  leaving  it  to  arise,  as  under  the  Act  of  1879,  up- 
on the  request  of  the  proprietors  of  the  adjoining  lands,  whether 
in  actual  occupancy  or  not. 

The  section  is  obscurely  worded,  but  I  think  the  latter  is  the  true 
construction. 

In  the  absence  of  any  statutory  provision  to  the  contrary,  a  rail- 
way company  is  under  no  obligation  to  fence  its  track.  As  a  gen- 
eral rule,  however,  railway  acts  contain  enactments 
more  or  less  stringent,  requiring  them  to  do  so ;  but 
tc^fmicbtSlS  unless  the  duty  created  by  the  acts  is  general,  and  the 
obligation  imposed  unlimited  and  unqualified,  it  is  only 
the  owners  of  adjoining  lands,  and  those  in  privity  with  them,  who 
can  take  advantage  of  it,  and  the  company  are  not  bound  to  make 
good  damage  to  cattle  which  were  trespassing  upon  laud  which^ 
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when  they  escaped  upon  the  track,  ought,  as  between  the  land- 
owner and  the  company,  to  have  been  fenced.  Rickett's  Case,  12 
C.  B.  160 ;  Fawcett  v.  York  &  Midland  R.  Co.,  16  Q.  B.  610 ; 
Douglass  V.  Grand  Trunk  R.  Co.,  5  A.  R.  585. 

How  far,  then,  and  in  favor  of  whom,  has  the  enactment  in  auc- 
tion altered  the  defendants'  common-law  liability,  and  that  which 
was  cast  upon  them  by  the  repealed  section  ?  Sy  the  latter  they 
were  bound  to  fence  only  if  required  to  do  so  by  tne  proprietors  of 
the  adjoiniujg  lands.  The  new  section  does  not  impose  upon  them 
the  duty  oi  fencing  their  track  generally,  or  any  part  of  it  as 
against  all  the  world,  but  only  on  the  particular  lot  or  section  any 
part  of  which  is  occupied. 

I  think  we  must  hold  that  the  partial  occupation  refers  to  a  claim 
or  under  a  title  to  the  whole  lot  or  section,  or  to  some  distinct  sub* 
division  thereof.  If  the  cattle  of  an  occupant  of  part  of  „ 

1    .  ..  t  •!      -  •  ^  1  •    •    •         Partial    occd- 

one  lot  or  section,  while  trespassing:  upon  an  adioininfi:  patiox  iufbrs 

1      .  ,  .  '  . ,  ^  xl  •!  •*      J  *^     TO  WHAT? 

lot  or  section,  escape  thence  upon  the  railway  and  are 
killed,  it  must  be  conceded  tnat  the  owner  would  liave  no  claim 
against  the  company.  Plainly,  the  clause  contains  no  indication  of 
an  intention  to  protect  the  cattle  of  everybody  in  general.  And 
what  reason  can  be  suggested  for  supposing  that  Paniament  meant 
to  apply  a  different  rule  if  the  owner  of  the  animals  be  even  pro- 
prietor-iu-occupancy  of — much  less  if  he  be  a  mere  trespasser  upon 
— a  part  of  a  lot  through  which  the  railway  passes,  but  is  neitlier 
proprietor  nor  occupant  of,  nor  claims  any  interest  in,  another  part 
of  the  same  lot  from  which  they  escape  on  to  the  railway  ? 

If  the  construction  which  the  plaintiff  contends  for  is  sound,  the 
owner  or  occupant  of  a  single  acre  at  one  end  of  a  lot  not  ad- 
joining the  railway  would  be  entitled  to  recover,  though  the  whole 
of  the  rest  of  the  lot  belonged  to  and  was  in  the  occupation 
of  another  person,  provided  only  his  cattle  escaped  upon  the  rail- 
way through  some  defect  in  the  fence  between  the  railway  and  the 
land  of  that  person,  though  he  would  be  remediless  if  they  got 
there  through  the  next  adjoining  or  any  other  lot,  whether  occupied 
or  not.  This  consideration  makes  me  hesitate  to  agree  to  the  argu- 
ment of  my  brother  O'Connor  in  the  court  below,  as  to  the  sup- 
posed policy  of  the  legislature  being  the  protection  of  settlere, 
whether  intruders,  trespassera,  or  others,  for  the  cattle  would  have 
been  trespassing  in  eitner  case  I  have  supposed,  and  why  should 
the  owner  not  have  been  protected  in  both  ?  I  think  he  would  be 
protected  in  neither,  because  in  neither  would  he  be  the  occupant 
of  land  which  as  to  him  the  company  were  bound  to  fence. 

•  I  think  the  object  of  the  act  was  to  relieve  the  landowner  (to  use 
a  general  term)  from  the  duty  of  requiring  the  company  to  fence, 
and  the  company  from  the  duty  of  IcAcing  where  the  landowner 
was  not  also  an  occupant. 

As  the  company,  when  bound  to  fence  at  all,  are  bound  to  fence 
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<<  over  the  eection  or  lot"  on  each  side  of  the  railway,  the  partial 
occupation  which  throws  that  daty  upon  them  must,  1  consiaer,  be 
that  of  the  owner,  proprietor,  or  tenant  of  the  whole,  or  of  some 
one  in  privity  with  him. 

I  do  not  mean  to  decide  that  the  words  ^^  section  or  lot ''  refer 
only  to  sections  and  lots  lafd  down  in  the  original  survey. 

They  may  properly  be  held  to  include  any  subdivision  thereof 
which  adjoins  the  railway. 

And  it  is  unnecessary  in  this  case  to  decide  whether  the  plaintiff 
was  an  owner,  proprietor,  or  tenant  of  the  few  acres  of  which  she 
was  in  actual  occupation,  as  her  horses  escaped  upon  the  railway 
from  another  part  of  the  lot  which  was  neither  occupied  nor  claimed 
by  her,  and  which,  therefore,  for  the  reasons  I  have  mentioned, 
the  defendants  were  under  no  obligation  to  fence. 

Appeal  dismissed,  with  costs. 

Injury  to  Animals  going  on  Track  at  Unfene«d  Point  not  on  Ownor's 
Premises. — See  Bloomington,  etc.,  B.  Co.  e.  Frazen,  15  Am.  &  Bug.  R  R. 
Cas.  630. 


DoKOVAN  et  oL 
Hannibal  and  St.  Joseph  R.  Oa 

{JidiwxnM  CoMty  Minouri,    June  7,  1886.) 

Under  the  Missouii  statute  (revision  1879,  §  806),  it  is  made  the  duty  of  a 
Taih'oad  company  to  fence  its  road,  and  it  is  made  liable  to  the  owner  of  cattle 
for  double  the  amount  of  all  damages  done  to  them,  occasioned  by  reason  of 
its  failure  to  fence  the  road.  The  neglect  to  fence  its  road,  according  to  this 
act,  is  of  itself  negligence,  and  the  corporation  is  liable  in  double  damages. 

The  owner  of  land  adjoining  a  railway  track  which  has  not  been  fenced  is 
not  guilty  of  contributory  negligence  in  pasturing  his  cattle  on  such  land. 

Contributory  negligence  is  a  matter  of  defence,  which  must  be  specially 
pleaded,  or  no  evidence  relating  thereto  is  admissible. 


Appeal  from  Buchanan  circuit  court. 

Action  to  recover  donble  damages  for  injnries  done  to  plaintiffs' 
live-stock  by  defendant's  cars,  the  track  not  being  fenced.  Verdict 
and  judgment  for  plaintiffs,  and  appeal  therefrom  by  defendant 

Doniphan  dk  Reed  for  respondents,  John  Donovan  and  others. 

Strong  <&  Mosman  for  appelant,  Hannibal  &  St.  J.  R.  Co. 

Blaoe,  J. — This  is  a  suit  for  double  damages  under  section  809, 
Kev.  St.,  for  injuries  to  cattle.    The  facts  disclosed  on  the  trial 
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are  as  follows :  Defendant's  road  runs  through  a  farm  owned  by 
the  plaintiff  Donovan.    He  inclosed  50  acres  by  build-  facts. 

ing  a  fence  on  three  sides,  the  railroad  constituting  the  fourth  side. 
Before  erecting  the  fence  he  notified  defendant  of  his  intention^ 
and  requested  its  proper  agents  to  fe^ce  the  road,  stating  at  the 
same  time  that  the  land  was  lower  than  the  track,  and  if  it  should 
rain  hij3  cattle  would  go  upon  the  road.  He  made  a  like  request 
after  the  fence  had  been  completed,  saying  then  that  the  grass  was 
going  to  waste.  He  at  the  same  time  onered  to  build  the  fence 
for  defendant,  at  its  cost,  but  this  proposition  was  rejected,  the 
agent  saying  that  they  were  better  prepared  to  build  fences  than 
plaintiff.  The  agent  then,  as  he  had  before,  promised  to  make  the 
lence.  From  two  to  four  weeks  later  Donovan  and  McKinley,  the 
other  plaintiff,  turned  some  40  head  of  their  cattle  on  the  pasture. 
A  son  of  one  of  the  plaintiffs  paid  some  attention  to  the  cattle  for 
a  time,  keeping  them  off  the  road.  On  the  night  of  the  third  day 
that  the  cattle  were  in  the  pasture  it  rained,  and  they  then  went  on 
the  road,  and  six  or  eight  were  damaged  by  the  defendant's  cars 
running  upon  them. 

The  man^  constitutional  questions  as  to  the  validity  of  section 
809  raised  m  the  trial  court,  and  preserved  in  the  record,  have 
been  so  often  ruled  against  the  appellant  that  further  notice  need 
not  be  taken  of  them. 

The  defendant  offered  no  evidence,  but  asked  the  following  in- 
struction, which  was  refused  :  "  The  jury  are  instructed  that  if  the 
evidence  shows  that  if  the  plaintiff  turned  his  said  stock  into  his  lot, 
where  they  were  iniured,  knowing  that  locomotives  and  trains  of  cara 
were  running  at  all  hours  of  the  day  and  night  on  the  defendant's 
railroad  tracK,  and  knew  that  said  track  crossed  his  said  lot,  and 
that  no  fence  of  any  kind  was  on  eitlier  side  of  the  railroad  track, 
and  that  such  locomotives  could  not  be  operated  on  said  track 
without  running  near  said  animals,  and  that  said  animals  were  in 
danger  of  receiving  injury  from  such  engines  and  cars,  then  he  was 
guilty  of  such  negligence  as  will  bar  a.  recovery  in  this  action." 
The  defendant  answered  alone  by  way  of  a  general  denial.  Con- 
tributory nerfigence  is  a  matter  of  defence,  and  must  be  pleaded 
to  be  available  as  a  defence.  No  such  issue  of  fact  was  presented 
in  this  case,  and  for  these  rea^ns  the  instruction  was  properly 
refused. 

Had  such  a  defence  been  stated  in  the  answer,  still  the  instruc- 
tion should  have  been  refused,  for  it  fails  to  submit  any  question  of 
negligence  on  the  part  of  the  plaintiffs  to  the  jurors.  It  assumes 
that  tlie  facts  therein  hypothetically  stated,  in  and  of  lahdownke 
themselves,  constitute  neglififence.  The  facts  recited  rboliobiicb  a 
do  not  necessarily  lead  to  such  a  conclusion.  Again,  xjlhd-coiitbxb- 
the  plaintiff  had  the  undoubted  right  to  inclose  his  mSL  "*^"' 
pasture,  and,  when  inclosed,  to  mSke  use  of  it  for  a  pasture* 
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Those  cases  cited  where  animals  were  at  large  contrary  to  some 
law,  and  strayed  upon  the  raih*oad,  and  were  killed  or  damaged, 
can  have  no  possiole  application  to  this  case.  By  statute  it  is 
made  the  duty  of  the  defendant  to  fence  its  road,  and  it  is  made 
liable  to  the  owner  of  cattle  for  double  the  amount  of  all  dam- 
ages done  to  tliem  occasioned  by  reason  of  the  failure  to  fence  the 
road.  The  landowner  may,  it  is  true,  build  the  fence,  and  then 
recover  the  value  from  the  railroad  company,  but  there  is  no  duty 
resting  upon  him  to  build  the  fence.  The  duty  is  upon  the  com- 
pany, and  it  cannot  shift  the  duty  upon  the  land  proprietor. 
Neither  is  the  landowner  deprived  ox  the  use  of  his  lands  because 
of  the  neglect  of  the  company  to  constmct  fences  as  the  law  says 
it  shall.     As  is  said  in  1  Thonip.  Neg.  637 :  "  There  is  no  negli- 

fence  in  his  pasturing  his  cattle  upon  his  own  premises,  although 
e  is  aware  of  the  defective  condition  of  the  fence  which  it  is  tBe 
duty  of  the  company  to  maintain  between  it  and  the  railroad  track. 
He  cannot  be  deprived  of  the  ordinary  and  proper  use  of  his 
property  by  the  failure  of  the  railroad  company  to  perform  its 
duty."  The  same  is  equally  true  where  there  is  a  total  failure  to 
fence.  In  every  case  where  the  railroad  passes  through  inclosed 
fields,  and  it  is  not  fenced,  there  is  more  or  less  danger  to  cattle 
and  other  animals.  This  danger  is  known  to  every  man  of  com- 
mon observation.  If  these  facts  will  defeat  the  owner  in  a  suit 
under  the  statute,  then  the  statute  ceases  to  be  of  any  avail  to  one 
who  is  diligent  enough  to  fence  up  his  lands.  The  statute  is  de- 
signed to  furnish  a  remedy  to  the  owner  of  the  stock  as  well  as  to 
protect  the  lives  of  pei*sons  travelling  on  the  railroad.  It  subserves 
a  double  purpose.  Parish  v.  Railroad  Co.,  63  Mo.  286.  The 
principle  contended  for  here  by  the  appellant  nullifies  the  statute 
as  to  persons  who  see  fit  to  inclose  their  lands.  It  cannot  be  the 
law.  Perhaps  there  are  authorities  in  some  of  the  States  which 
would  lead  to  a  different  conclusion,  but  we  decline  to  follow  them. 
Our  conclusion  is  that  there  was  no  evidence  in  the  case  to  jus- 
tify the  court,  in  any  event,  in  giving  any  instruction  upon  con- 
tributory negligence,  though  the  pleadings  had  been  framed  to  that 
end.  The  judgment  is  affirmed. 
All  concur. 

Evidence  in  Action  for  causing  Death  of  Cow  held  Demurrable. — ^In  an 
actioa  for  double  damages  brought  against  a  railroad  company  for  cauang 
the  death  of  plaintiffs  cow,  where  proof  showed  merely  that  the  cow  was 
found  dead  near  the  railroad  track,  bruised  and  so  marked  as  to  indicate  that 
she  had  been  struck  with  great  force  by  some  instrument,  and  also  that  hair 
was  on  and  about  the  railroad  ties,  indicating  that  the  injury  was  inflicted  on 
the  track,  demurrer  to  the  evidence  should  be  sustained.  Qilbert  e.  Missouri 
Pacific  B.  Co.  (Mo.,  E.  C.»  Ct.  of  Appeals,  June,  1886),  4  Western  Beptr. 
901. 


FREIGHT  STATION — FAILUBS  TO  SBEOT.  691 


West  Ohbsteb  and  Philadelphia  B.  Oo» 

V. 

Bboomall. 

{AdooTieB  Ocae,  Pmnsyhania,    March  ly  1886.) 

A  conveyed  to  a  railroad  company  a  piece  of  land,  the  consideration  ex- 
pressed in  the  deed  being  |1 ;  there  was,  also,  a  verbal  agreement  that  the 
railroad  company  would  erect  a  freight  station  upon  the  land  and  give  A  an 
annual  pass  for  himself  and  wife  over  the  road.  The  company  took  pos- 
session of  and  occupied  the  land,  but  failed  to  erect  the  station;  whereupon, 
A  brought  an  action  of  asmmpsU  against  the  company.  Eeld^  the  measure  of 
damages  was  the  injury  A  had  sustained  by  reason  of  the  non-erection  of  the 
freight  station. 

Ebbob  to  the  court  of  common  pleas  of  Delaware  county. 

Broomall,  who  owned  certain  real  estate  of  Media,  believing 
that  it  would  enhance  the  value  of  it  to  have  the  tracks  of  the 
West  Chester  &  Philadelphia  R.  Co.  extended  in  the  direction 
of  it,  by  deed  conveyed  to  the  company  a  small  piece  of  his  land, 
the  deed  calling  for  a  consideration  of  $1.  The  company  entered 
into  possession  ;  later  Broomall  brought  assumpsit  against  the  com- 
pany, alleging  that  it  had  failed  to  fulfil  its  promise,  in  that  it  had 
at  the  time  of  the  executing  of  the  conveyance  to  it,  by  itsoflScers, 
orally  agreed,  among  other  things,  to  erect  a  freight  station  upon 
tlie  land.     The  verdict  was  for  the  plaintiff. 

John  J.  Pinkerton  for  plaintiff  in  error. 

V,  O.  Robinson  and  Tr .  B.  BroomaU  for  defendant  in  error. 

Gbeen,  J. — The  contract  upon  which  the  present  action  was 
brought  was  a  verbal  contract,  by  which  the  plaintiff,  according 
to  his  allegation,  agreed  to  ^ive  a  piece  of  land  to  the 
defendant  in  consideration  that  the  defendant   would  A5"SmSpT"TO 
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erect  a  freight  station  upon  the  ground  and  give  him  a 
pass  for  one  year  for  himself  and  his  wife.  A  deed  for  the  prem- 
ises was  made  to  the  defendant,  reciting  a  nominal  consideration 
of  $1,  and  the  pass  was  delivered  to  the  plaintiff,  but  the  freight 
station  was  not  built,  and  this  action  was  brought  to  recover  dam- 
ages for  breach  of  the  contract.  We  agree  with  the  learned  court 
below  in  the  view  taken  of  this  contract,  holding  that  it  was  not 
an  attempt  to  set  aside  or  reform  a  deed  bv  parol  evidence.  It  is 
very  plain  that  the  deed  must  be  regardea  as  a  part  execution  of 
the  contract  and  in  no  sense  subject  to  alteration  by  the  verbal  tes- 
timony.   It  was  in  reality  a  gift  of  the  land,  and  nothing  but  no- 
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minal  consideration  is  expressed  on  its  face.  This  instead  of  being 
in  hostility  with  the  parol  contract,  is  in  pursuance  of  and  in  con- 
conformity  with  its  terms.  There  is  no  pretence  that  the  land  was 
really  sold  for  an  actual  consideration  of  $1.  The  real  consideration, 
according  to  the  plaintiff's  allegation  and  testimony,  was  an  agree- 
ment by  the  defendant,  also  in  parol,  to  erect  a  freight  station 
upon  the  land  and  give  the  plaintiff  a  pass  over  the  road  for  one 
year  for  himself  and  his  wife.  The  question  whether  such  a  ver- 
Dal  contract  was  made  between  the  plaintiff  and  defendant  was 
fairly  submitted  to  the  jury  by  the  court  upon  ample  testimony, 
and  the  jury  has  found  that  fact  in  favor  of  the  plaintiff.  This 
being  so,  the  entire  discussion  of  the  admission  of  parol  evidence 
to  contradict  a  written  instrument  is  eliminated  from  the  case  and 
becomes  inapplicable. 

There  was  out  one  other  question  in  the  case,  and  that  relates  to 
the  measure  of  damages  to  which  the  plaintiff  was  entitled  for  the 
mbasuu  or  breach  or  the  contract.  The  court,  in  response  to  a 
DAMA0B8.  point  submitted  by  the  plaintiff,  said,  aflSrming  it,  that 

the  measure  of  damages  would  be  the  value  of  the  land.  It  is  trne 
in  the  general  charge  the  jury  were  directed  to  consider  the  advan- 
tages and  the  disadvantages  resulting  to  the  plaintiff  from  the 
erection  of  the  freight  house,  but  substantially  they  were  instructed 
to  give  tiie  value  of  the  land.  The  company  is  dissatisfied  with 
this  and  assigns  it  for  error.  We  think  this  assignment  must  be 
sustained,  though  whether  any  advantage  will  result  to  the  com- 
pany therefrom  is  not  so  clear.  The  consideration  moving  to  the 
})laintiff  being  in  part  the  erection  of  a  freight  station  upon  the 
and  conveyed,  the  natural  question  arises,  what  damage  has  he 
sustained  by  not  receiving  that  consideration  ?  It  may  be  that  the 
value  of  tlie  land  is  greater  than  the  loss  sustained  by  the  plaintiff 
by  reason  of  the  non-erection  of  the  station,  aivd  if  that  is  so,  his 
damages  will  be  no  greater  than  the  value  of  this  liss.  But,  on 
the  other  hand,  it  may  be  that  the  loss  is  greater  than  the  mere 
value  of  the  land  taken,  and  in  that  case  also  the  damages  to  be 
recovered  must  be  the  value  of  the  loss.  Whatever  injury  has 
been  inflicted  upon  the  plaintiff  by  not  giving  him  the  considera- 
tion for  which  ne  bargained  is  the  measure  of  his  damage,  wheth- 
er it  be  much  or  little.  If  the  erection  of  the  freight  station 
would  impair  the  value  of  his  adjacent  land  to  the  amount  of  the 
value  of  the  land  conveyed,  his  damages  for  its  non-erection 
would  be  merely  nominal.  If,  on  the  other  hand,  the  erection  of 
the  station  would  enhance  the  value  of  his  adjacent  land,  the  in- 
jury sustained  by  its  non-erection  would  be  justly  measured  by  the 
extent  of  such  enhancement  if  it  can  be  fairly  ascertained  by  testi- 
mony. In  any  point  of  view,  as  we  regard  the  matter,  the  parties 
having  stipulated,  according  to  the  finding  of  the  jury,  that  the 
chief  consideration  for  the  conveyance  of  the  land  should  be  the 
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erection  of  the  freight  station,  the  injuir  sustained  by  the  plaintifi 
by  reason  of  its  non-erection  must  be  the  measure  of  his  damage. 
The  fourth  and  seventh  assignments  are  sustained  and  the  others 
are  dismissed. 

Judgment  reversed  and  new  venire  awarded. 

Breach  of  Contract  to  build  Depot  or  Statloni — A  contract  for  a  conBider- 
ation  to  be  paid  to  a  railroad  company  for  the  establishment  of  a  depot  or  sta- 
tion at  a  specified  place  is  valid  as  embracing  a  mutual  consideration.  Des 
Moines  Valley  R  Co. «.  Qraff  et  aly  27  Iowa;  Cedar  Bapids  and  St.  Paul 
R  Co.  V.  Spafford,  41  la.  292;  First  National  Bank  v.  Hendrie,  49  la.  402; 
Berrymjan  «.  Cin.  Southern  R.  Co.,  14  Bush  755.  See  Wilson  «.  Northamp- 
ton &  B.  J.  R.  Co.,  Law  Rep.  9,  Ch.  App.  279. 

When  the  owner  of  land  sells  a  railroad  a  lot  on  which  to  erect  a  depot,  he 
may,  in  an  action  for  not  erecting  the  depot,  show  by  parol  eyidence  that 
its  erection  was  the  consideration  of  the  sale.  Watterson  v,  Allegheny  R. 
Co.,  74  Penn.  St.  208,  8  Am.  R.  Rep.  30. 

In  an  action  upon  such  contract  the  measure  of  damages  is  the  additional 
Talue  that  woula  have  accrued  to  plaintiff's  land  had  the  depot  been  erected, 
but  not  prospective  profits  of  business.  Hubbard  «.  Kansas  City,  etc.,  R 
Co.,  68  Mo.  68.  And  see  Griswold  v.  St.  Louis,  etc.,  R.  Co.,  8  Mo.  App. 
582;  s.  c,  1  Am.  &  Eng.  R  R.  Cas.  626. 

Such  contract  is  invalid  when  another  location  is  thereby  excluded.  Wil- 
liamson «.  C,  R  L  &  P.  R  Co.,  58  la.  126. 

Such  a  covenant  runs  with  the  land.  Dorsey  e.  St:  Louis,  Alton  &  Terre 
Haute  R  Co.,  58  HI.  65,  10  Am.  R  Rep.  425;  Aikin  v.  Albany,  V.  &  C.  R 
Co.,  26  Barb.  289;  Georgia  Southern R  Ca  «.  Reeves,  64  Ga.  492.. . 


LiSTON 
V. 

• 

Oentral  Iowa  R.  Oo. 

(Adtanee  Oase^  Iowa,     October  14,  1886.) 

Owinff  to  the  ncjo^lect  of  a  railroad  company  to  fence  a  part  of  its  track,  a 
horse  of  the  plaintiff  strayed  upon  the  track  and  was  injured.  The  horse 
was  what  is  called  a  '^prazy'*  horse,  t.^.,  did  not  possess  sufficient  natural  in- 
telligence to  preserve  itself  from  injury.  Eeld,  that  this  fact  had  nothing  to 
do  with  determining  the  liability  of  the  company ;  that  it  is  required  to  fence 
its  track  for  the  protection  of  *'  crazy"  horses  as  well  as  for  the  protection 
of  animals  possessing  good  *' horse  sense." 

In  an  action  against  a  railroad  company  for  damages  for  the  killing  of  a 
horse  by  defendant's  train,  at  a  point  where  defendant  had  a  right  to  build 
a  fence,  but  had  failed  to  do  so,  the  fact  that  the  train  did  not  strike  the 
horse,  and  that  the  horse  was  injured  by  running  in  front  of  the  train  into  a 
bridge,  does  not  relieve  the  railroad  company  of  liability. 

Where  evidence  offered  by  defendant  was  rejected  by  the  court,  and,  after 
all  the  evidence  was  in,  a  written  admission  was  filed  by  the  plaintiff,  con- 
ceding the  facts  which  defendant  offered  to  prove  by  such  evidence,  and  a 
correct  instruction  was  given  by  the  court  to  the  jury  applicable  to  such  factSi 
the  error  in  rejecting  the  evidence  was  cured. 

26  A.  &  E.  R  Cas.— 88 
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Interrogmtories  intended  to  elicit  special  findings  by  the  jury  were  prepared 
by  the  court,  and  the  jury's  attention  was  directed  to  them  by  an  instnio* 
tion,  but,  throueh  oversight,  the  jury  did  not  receive  the  interrojpitories, 
and  no  special  findings  were  made.  Held  thtkt,  as  the  interrogatories  were 
intended  to  elicit  answers  upon  immaterial  matters,  the  omission  to  give  the 
questions  to  the  jury  was  not  prejudicial  error. 

Upon  the  trial  of  an  action  against  a  railroad  company  to  recover  double 
the  value  of  a  horse  killed  by  a  train,  the  value  not  having  been  paid  after 
notice  and  proof  of  the  injury  by  affidavit,  the  statement  in  the  return  of  the 
constable  who  served  the  affidavit  upon  the  agent,  of  the.railroad  company, 
that  such  service  was  made  by  giving  a  copy  of  the  affidavit  to  the  agent, 
may  be  corrected  by  the  constable's  evidence  showing  that  he  servea  the 
original  affidavit. 

Appeal  from  Jasper  circuit  court. 

Action  to  recover  double  the  value  of  a  horse  killed  by  a  train 
on  defendant's  railroad,  at  a  point  where  defendant  had  failed  to 
build  a  fence,  though  it  had  the  right  so  to  do.  Thei*e  was  a  judg- 
ment upon  a  verdict  for  plaintiff.     Defendant  appeals. 

Joseph  H.  Blair ^  Anthony  C.  Daly^  and  D.  Ryan  for  appellant 

WinsUyw  <&  Varnum  for  appellee. 

Bbck,  J. — 1.  The  questions  discussed  by  counsel  will  be  con- 
sidered in  the  order  of  their  presentation  in  the  arguments  for  de- 
fendant. Code,  §  1289,  imposes  upon  railroads  liability  for  stock 
injured  upon  their  roads,  when  unienced,  at  points  where  the  right 
to  fence  exists,  when  the  injury  results  by  rpason  of  the  want  of  a 
fence,  and  is  not  occasioned  by  the  wilful  act  of  the  owner.  In 
case  the  payment  is  not  made  after  notice  and  proof  of  the  injury 
by  affidavit,  double  damages  may  be  recovered.  Plaintiffs  action 
is  brought  under  this  statute. 

Counsel  for  defendant  insist  that  plaintiff  cannot  recover  for  the 
reason  that,  as  they  claim,  the  horse  of  plaintiff  was  not  killed 
by  reason  of  the  absence  of  a  fence  at  the  place  of  accident.  They 
•■ciuzT»*BOR8B  ground  this  proposition  upon  the  facts  which  they  in- 
:  sist  are  established  by  the  proof,  namely,  that  the  horse 
was  "  crazy ;"  that  there  was  nothing  to  prevent  him 
from  leaving  the  track;  that  he  remained  on  the  track  by  reason  of 
want  of  intelligence,  running  before  the  engine  until  he  ran  into  a 
bridge,  which  caused  the  injury ;  and  that  the  cars  did  not  strike 
him.  We  are  not  prepared  to  hold  that  the  law  is  not  enacted  as 
well  for  the  protection  of  "  crazy*'  animals,  horses  wanting  "  horse 
sense,"  if  there  be  such  animals,  as  well  as  for  animals  of  higher 
intelligence,  possessing  undisturbed  the  animal  instinct  to  avoid 
danger.  If  there  be  "  crazy"  horses,  we  know  of  no  rule  of  law 
which  declares  them  to  be  without  value,  and  subject  to  destruction 
without  liability  therefor ;  and  it  would  seem  that  humanity,  as 
well  as  the  rules  regulating  the  rights  of  property,  should  provide 
for  their  protection.  We  conclude  that  a  railroad  company  is  re- 
quired to  fence  its  track  for  the  protection  of  ^^  crazy"  horses  as 
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well  as  for  the  protection  of  animals  possessing  good  ''horse 
sense." 

If  it  be  assumed  that  the  horse  was  wanting  in  natural  intelli- 
gence, it  does  not  follow  that  the  injury  did  not  result  from  ^'  the 
want  of  a  fence."  A  "  crazj"  horse  would  be  kept  off  of  the  track 
by  a  fence  as  well  as  an  intelligent  one.  Injuries  to  either,  where 
there  is  no  fence,  would  result  from  the  want  of  a  fence. 

2.  The  fact  that  the  train  did  not  strike  the  horse  does  not  re- 
lieve defendant  of  liability.  See  Kraus  v.  Burlington,  C.  R.  &N. 
R.  Co.,  55  Iowa,  838 ;  Young  v.  St.  Louis,  K.  0.  &  N.  R.  Co.,  44 
Iowa,  172. 

3.  The  court  rejected  evidence  offered  by  defendant  tending  to 
show  the  condition  of  the  track,  and  that  there  were  no  obstrnc- 
tions  between  the  place  where  the  horse  was  when  first  seen  by  the 
engineer  and  the  bridge  into  which  he  ran  which  pre-  2^^^,,^^,, 
vented  his  escape.  The  error  of  this  rulina:,  if  it  be  ckrnSo"  cSm- 
erroneous,  was  cured  by  a  written  admission,  filed  after 

the  close  of  the  evidence,  fully  conceding  the  facts  which  defend- 
ant offered  to  prove,  and  by  a  correct  instruction  of  the  court  ap- 
plicable to  such  facts.  The  admission  is  fully  as  broad  as  the  offer 
of  proof  made  by  defendant.  No  prejudice  resulted  to  defendant 
by  the  fact  that  the  admission  was  made  at  a  late  stage  of  the  case. 
Indeed,  we  think  the  facts  were  more  strongly  and  clearly  im- 
pressed upon  the  minds  of  the  jury  than  they  would  have  been  had 
the. proof  been  admitted  and  the  admission  withheld. 

4.  Certain  interrogatories,  intended  to  elicit  special  findings  by 
the  jury,  were  prepared  by  the  court,  and  it  was  the  purpose  to 
submit  them  to  the  jury,  and  their  attention  was  directed  to  them 
by  an  instruction ;  but,  through  some  oversight,  the  jury  did  not 
receive  them,  and  of  course  no  special  findings  were  made.  Of 
this  defendant  now  complains.  *The  interrogatories  direct  answers 
showing  the  height  of  the  bridge,  the  distance  the  horse  was  from 
the  engine  when  first  seen  by  the  engineer,  the  distance  it  was 
when  it  ran  into  the  bridge,  the  distance  the  engine  was  from  the 
bridge  when  it  stopped,  and  other  facts  tending  to  show  that  there 
was  nothing  to  prevent  the  horse  escaping  from  the  track.  In  our 
opinion,  the  judgment  should  have  been  the  same,  however  the  jury 
may  have  answered  these  questions ;  and  had  the  court  refused  to 
submit  the  questions  to  the  jury,  it  would  not  have  been  error,  for 
the  reason  that  they  were  intended  to  elicit  answers  upon  imma- 
terial matters.  The  omission  to  give  the  questions  to  the  jury  was 
not  prejudicial  error. 

5.  Counsel  for  defendant  insist  that  plaintiff  cannot  recover 
double  damages  f(H*  the  reason  that  a  copy  of  the  affidavit  proving 
the  injury  was  served  on  defendant's  agent  instead  of  the  original. 
His  position  is  based  upon  the  return  of  the  constable  making  the 
service^  in  which  it  is  stated  that  a  copy  was  given  to  the  agent 
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But  the  constable  testifies  as  a  witness  that  he  served  the  original. 
It  was  competent  for  him  to  correct  in  his  evidence  the  statement 
of  his  retnm. 

6.  The  circnit  court's  ralings  upon  instmotions  given  and  refused 
are  in  harmony  with  the  foregoing  views.  Counsel  insist  that  the 
court  erred  in  refusing  an  instruction,  the  first  asked  bj  defend- 
ant, to  the  effect  that,  to  entitle  plaintiff  to  recover,  he  must  allege 
and  prove  that  the  horse  was  running  at  large  at  the  time  of  the 
accident.  Without  admitting  the  correctness  of  plaintiff's  position, 
it  may  be  stated,  in  reply  thereto,  that  there  was  ample  proof  that 
the  horse  was  running  at  laree,  and  the  petition,  in  alleging,  as  it 
does,  that  the  horse  '^  escaped ''  upon  the  railroad  track,  is,  in  effect, 
an  allegation  that  he  was  running  at  large.  An  escaped  horse  is 
surely  running  at  lar^e. 

7.  Counsel  insist  tnat  the  damages  are  excessive,  claiming  the 
testimony  shows  that  horse  was  without  value.  But  upon  this 
point  there  was  a  conflict  of  evidence,  and  we  cannot,  therefore, 
interfere. 

The  foregoing  discussion  disposes  of  all  the  questions  in  the 
case.    The  judgment  of  the  circuit  court  must  be  affirmed. 

Duty  of  Railroad  Company  tofencs  against  Unruly  Animals. — ninths  prin- 
oipaWease  it  is  held  that  the  fact  that  a  horse  is  not  possessed  of  lufficieiit  in- 
telligence to  avoid  danger,  will  not  relieve  the  company  from  liability  if 
such  an  animal  gets  on  the  track  and  is  injured  through  the  failure  of  the 
company  to  fence  its  track.  There  are  other  cases  whicn  hold  that  a  railroad 
company  is  not  bound  to  guard  gainst  unruly  horses  or  other  beasts,  and  if 
fences  and  cattle-guards  are  sufficient  to  reasonably  serve  the  purpose  of 
turning  back  such  animals  as  fences  and  cattle-guards  are  generally  designed 
to  restrain,  it  is  not  liable  for  not  maintaining  a  better  one.  See  Smead  •. 
LakeBhoie,  etc,  R.  Go.,  and  note,  28  Am.  &Siig.  R.  R. Gas.  941. 


LOMMELABB 
V. 

St.  Paul,  Minneapolis  and  Manitoba  R.  Oow 

(Advanee  Oase^  MtnnMota.    Jidy  12,  1686.) 

The  value  of  a  growing  crop  at  the  time  of  injiuy  cannot  be  ascertained 
by  matters  occurring  subsequently  which  at  the  time  are  unknown  and  in- 
capable of  being  ascertained. 

An  action  was  brought  to  recover  damages  for  injuries  to  plaintiff's  ^w* 
ing  crops  by  the  flowing  of  his  land  alleged  to  have  been  caused  by  ditches 
dug  by  the  railroad  company  to  drain  its  roadbed.  HMj  that  the  value  of 
the  crop  at  the  time  ot  the  injury  should  be  the  measure  of  damages. 
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Appeal  from  an  order  of  the  district  court,  Clay  county. 

O,  Mosnesa  for  respondent. 

R.  B.  Oaluaha^  J.  Kling  and  F.  D.  La/rrabee  for  appellant 

Vanderbueoh,  J. — This  action  is  brought  to  recover  damages  for 
injuri'es  to  plaintifPs  growing  crops  by  the  flowing  of  his  land 
alleged  to  have  been  caused  by  ditches  dug  by  defendant  to  drain 
its  roadbed.  In  such  cases  the  general  rule  appears  to  be  that  the 
damages  are  to  be  estimated  as  of  the  time  of  the  injury,  and  the 
measure  of  damages  is  compensation  for  the  value  of  the  crops  in 
the  condition  they  are  in  at  that  time.  3  Suth.  Dam.  381,  382 ; 
Richardson  u  Northrup,  66  Barb.  89 ;  Folsom  -y.  Apple  River, 
etc.,  Co.,  41  Wis.  609.  In  applying  this  rule  a  considerable  lati- 
tude of  inquiry  is  permissible  from  the  nature  of  the  case.  The 
estimate  must  be  oased  largely  upon  the  condition,  ikjubt  to  chops 
stage  of  growth,  and  promise  of  the  grain,  and  the  Shd-meSSubS 
capacity  of  the  land  to  produce  crops ;  and,  in  addition  o'»^«^oeb. 
to  the  opinions  of  witnesses  qualified  to  speak  in  reference  to  the 
extent  of  the  injury  and  of  the  vjvlue  of  the  growing  crop  in  its 
then  condition,  we  tliink  it  would  be  proper  to  receive  evidence  of 
the  average  product  or  yield  of  like  crops  upon  the  same  and  other 
lands  in  the  neighborhood,  under  like  circumstances  and  conditions, 
and  also  the  average  market  yalue  of  such  grain,  within  reasonable 
limitations  as  to  time  and  the  expense  of  harvesting  and  mar- 
keting, to  be  submitted  to  the  jury  under  propel  instructions  by 
the  court.  .  If  the  estimates  are  extravagant,  the  evidence  may  be 
sifted  upon  cross-examination  and  controverted  by  witnesses.  Fol- 
som "0,  Apple  River  Co.,  aupra;  Whitbeck  v.  Railway  Co.,  36  Barb. 
647;  Grand  Rapids  Boom.  Co.  v.  Jarvis,  30  Mich.  327 ;  Allison  v. 
Chandler,  11  Mich.  542  ;  Williams  u  Currie,  1  Man.,  G.  &  S.  841. 
The  court  therefore  properly  admitted  evidence  tending  to  prove 
the  average  amount  of  wheat  and  oats  per  acre  usually  raised  on 
these  or  similar  lands  in  the  vicinity  during  the  years  in  question. 
This  disposes  of  the  app)ellant's  first  and  second  assignments  of 
eiTor. 

The  third  is  that  plaintiff  was  permitted  to  inquire  as  to  the 
market  value  of  wheat  and  oats  in  the  fall  and  winter  of  1881. 
We  think  the  testimony  was  admissible.  Damages  were  claimed 
for  1881  and  1882.  Evidence,  in  such  cases,  may  properly  be  re- 
ceived of  the  general  or  average  market  price  at  the  place,  and 
during  the  usual  season,  of  marketing  the  same  crop,  if,  at  the 
time  of  trial,  it  can  be  shown.  All  estimates  must  mclude  and 
make  allowance  for  the  risk  to  the  growing  crop,  but  may  also  in- 
clude the  reasonable  probability  of  its  comini^  to  maturity,  and  its 
value  when  so  matured,  and  that  it  will  be  of  the  average  value  of 
such  crops ;  and,  where  the  evidence  develops  with  reasonable  cer- 
tainty the  average  price  of  the  matured  grain  for  that  year  during  the 
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marketing  season,  it  becomes  an  element  which  the  jary  may  con- 
sider in  their  estimate  of  the  damages  to  the  then  growmg  crop  in 
arriving  at  a  conclusion  as  to  the  amount  of  compensation  which 
the  plaintiff  may  be  entitled  to  for  crops  injured  or  destroyed. 
Armstrong  v.  Smith,  44  Barb.  125.  This  would  seem  to  follow 
from  the  rule  adopted  in  Goebel  v.  Hough,  26  Minn.  253,  and 
Boom  Co.  V.  Prince,  24  N.  W.  Rep.  345,  346. 

The  fourth  and  last  assignment  of  error  appears  to  have  been 
abandoned  by  the  appellant  on  the  argument,  and  the  point  in- 
volved is  not  therefore  considered.     Judgment  affirmed. 

MrrcHELL,  J.,  {dissenting), — I  concur  in  the  result,  but  not  in 
what  is  said  in  disposing  of  appellant's  third  assignment  of  error. 
The  ruling  complaixied  of,  if  error,  was  err.or  without  prejudice, 
because  the  question  propounded  to  the  witness  was  not  answered. 
But  I  do  not  think  that,  for  the  purpose  of  ascertaining  the  value 
of  the  growing  crop  at  the  time  of  the  injury,  it  is  competent  to 
prove  matters  occurring'subsequently,  but  which  were  at  the  time 
unknown  and  incapable  of  being  ascertained.  In  other  words,  I 
do  not  think  that,  for  the  purpose  of  enhancing  his  damages,  the 
plaintiff  could  show  that,  as  matters  subsequently  developed,  if 
this  growing  crop  had  not  been  destroyed,  it  would  have  produced 
a  large  yield,  or  Drought  a  large  price,  any  more  than  defendant, 
for  the  purpose  of  reducing  the  damages,  could  show  that  if  it  had 
not  destroyed  the  crop  it  would  have  been  subsequently  destroyed 
by  a  hail-storm  or  other  casualty,  or  that  the  grain  would  have 
brought  a  very  Tow  price  the  following  fall  and  winter.  I  think 
the  measure  of  the  damages,  which  is  the  value  of  the  crop  at  the 
time  of  the  injury,  should  be  determined  by  evidence  of  facts  ex- 
isting at  the  time,  and  the  judgment  of  men,  based  on  experience, 
applied  to  those  facts,  the  same  as  if  the  trial  had  occurred  the 
^me  day  the  crop  was  destroyed. 

Dickinson,  J. — I  .concur  in  the  foregoing  dissent.  The  crop 
was  destroyed  while  it  was  yet  immature.  The  question  to  be  de- 
termined was  the  market  or  marketable  value  of  the  property  at 
that  time.  The  opinion  seems  to  me  to  confound  or  to  disregard 
the  essential  distinction  between  the  proof  of  facts  going  to  show 
the  market  value  at  that  time,  and  while  the  crop  was  subject  to 
the  contingencies  which  must  attend  its  further  growth  and  har- 
vesting, as  well  as  those  which  might  affect  future  prices,  and  the 
proof  of  the  subsequent  value  of  grain  in  market,  after  those  con- 
tingencies which  before  had  necessarily  depreciated  the  value  had 
passed. 

Measure  of  Damages  for  the  Overflow  of  Landi — Where  land  is  wrong- 
fully overflowed  so  as  to  deprive  the  owner  of  its  use,  the  true  measure  of 
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damages  is  its  fair  rental  value.  The  supposed  value  of  what  might  have 
been  raised  on  the  same  had  it  been  cultivated,  less  the  cost  of  cultivation 
and  marketing,  is  too  remote  and  speculative.  City  of  Chicago  v.  Huener- 
bien,  85  III.  594.  The  measure  of  damages  for  any  illegal  overflow  of  lands 
is  the  actual  damages  coming  to  the  land  by  such  illegal  overflow.  Phinizy 
9.  City  Council  of  Augusta,  47  Ga.  260. 

Where  a  party  is  authorized,  by  an  act  of  the  legislature,  to  erect  and 
maintain  a  dam  in  a  public  river,  and  provision  is  made  by  the  act  for  the 
assessment  of  damages  in  case  the  lands  of  others  are  injured  by  the  flowing 
of  the  water  of  the  river  occasioned  by  such  dam,  the  rule  of  damages  is 
not  the  value  of  the  land,  but  the  annual  value  thereof  from  the  time  that 
the  injury  commenced  until  the  assessment  of  the  damages.  Baldwin  t.  Cal- 
kins, 10  Wend.  (N.  Y.)  175;  Bevier  v,  Dillingham.  18  Wis.  529. 

In  an  action  under  the  mill-dam  law  of  Wisconsin  (Wis.  R.  S.  1858,  chap. 
56)  the  plaintiff  may  recover  compensation  for  all  injuries  to  his  land, 
whether  caused  directly  by  overflowing  it  or  indirectly  by  rendering  it  less 
productive  and  useful,  but  not  for  damages  in  consequence  of  noxious  and 
offensive  vapors  which  affect  the  health  of  the  plaintiff  or  of  his  family,  but 
do  not  affect  the  land  itself.  Rooker  v.  Perkins,  14  Wis.  79;  Brower  & 
Brower  v,  Merrill,  3  Chand.  (Wis.)  46. 

In  Folsom  «.  Apple  River  Log  Driving  Co.,  41  Wis.  602,  the  plaintiff^s 
crops  were  injured  by  the  flowing  of  his  lands.  It  was  held  that  the  meas- 
ure of  his  damages  was  the  value  (while  standing  upon  the  ground)  of  so 
much  of  the  crop  as  was  wholly  destroyed,  and  the  depreciation  in  value  of 
the  remainder  resulting  from  the  flowage. 

In  Spilman  v.  Roanoke  Nav.  Co.,  21  Pick.  287,  it  was  held  that  the  dam- 
ages to  the  plaintiff*s  land  caused  by  the  flooding  of  water  upon  it,  from  the 
dilapidated  condition  of  defendant's  canal,  were  to  be  estimated  by  compar- 
ing the  productiveness  of  the  land  when  flooded  with  its  productiveness 
when  not  so  flooded.  See  also  Lincoln  v.  Taunton  Copper  Manufacturing  Co., 
9  Allen,  181. 

Where  a  railway  company,  in  constructing  a  second  track  on  its  right 
of  way  across  land,  obstructs  a  prior  drainage  so  as  to  dam  up  and  flow  the 
water  back  on  the  plaintiff's  land,  the  depreciation  in  the  value  of  the  land, 
caused  solely  by  the  structure,  may  be  considered  as  the  measure  of  damages 
as  to.  the  real  estate  injured  thereby.  But  in  considering  such  depreciation, 
it  is  necessary  to  take  into  account  the  question  whether  the  injury  can  be 
obviated  in  whole  or  in  part  by  expending  money  to  remove  the  obstruction. 
If  the  injury  is  permanent  and  cannot  be  removed,  the  measure  of  damages 
is  the  depreciation  of  the  property  injured.  C.  R.  I.  &  P.  R.  Co.  v.  Carey, 
90  111.  514. 

In  a  suit  for  unlawful  overflowing  plaintiff^s  grass  lands,  and  thereby  de- 
stroying crops,  a  judgment  was  given  for  damages  already  sustained,  and 
also  damages  for  loss  of  crops  for  the  next  two  cropping  seasons.  Heidf  that 
the  damages  for  the  loss  of  future  crops  was  entirely  too  prospective  and 
conjectural,  and  that  the  judgment  should  be  modified  by  striking  it  out. 
Clark  v.  Nev.  Land  <&  Mining  Co.,  6  Nev.  203. 

Where  one  party  builds  a  mill-dam  under  the  Mill-dam  act  of  Georgia 
so  as  to  overflow  the  land  of  another,  the  measure  of  the  damages  of  the 
party  owning  the  land  is  the  difference  in  value  of  the  land  without  the 
mill-dam  and  the  value  of  the  land  with  the  mill-dam.  Harding  v.  Funck, 
8  Kansas,  815.  See,  also,  Anderson  v.  Cincinnati  Southern  R.  Co.,  and  note; 
14  Am.  <&  £ng.  R.  R.  Cas.  280;  Hammond  v.  Port  Royal,  etc.,  R.  Co.,  11  Id. 
852;  Quinn  v.  Chicago,  etc.,  R.  Co.,  17  Id.  63;  Hull  v.  Chicago,  etc,  R.  Co., 
20  Id.  841 ;  note  to  Valley  R.  Co.  v.  Franz,  25  Id.  279>280. 
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OmOAGO,  BXTBLINGTON  AND  QuiNOY  B.   Oo. 

(Advance  Oom,  Iowa,    October  7,  1886.) 

In  the  ori^nal  construction  of  a  railway,  a  slough  was  spanned  by  a  trestle 
which  permitted  the  passage  through  the  right  of  way  of  all  the  water  which 
came  upon  it.  Subsequently  a  solid  embankment  was  built,  which  took  the 
place  of  the  trestle  and  carried  off  the  water  into  a  neighboring  river.  The 
effect  of  the  embankment  was  to  render  arable  certain  lands  south  of  the 
track  which  before  were  flowed.  AfterVrards,  owing  to  the  increase  in  the 
amount  of  water  by  which  the  lands  of  adjoining  proprietors  were  flowed, 
and  the  abutment  of  a  bridge  being  in  danger  of  becoming  undermined,  the 
company  proposed  to  reopen  the  culvert  through  the  embankment  and  allow 
the  water  to  flow  the  land  the  other  side  of  the  track  as  before.  Plaintiff 
then  brought  suit  to  restrain  such  action.  Hdd^  that  the  company  had  a 
right  to  do  so ;  that  its  acts  did  not  constitute  an  estoppel  against  it  in  favor 
of  the  proprietor  of  the  land  south  of  the  track ;  and,  consequently,  it  would 
not  be  restrained  at  the  suit  of  said  proprietor. 

Appeal  from  Montgomery  district  court. 

Plaintiff  bronglit  this  action  in  equity  to  restrain  the  defendant 
from  constructine  a  culvert  or  water-way  through  an  embankment 
on  which  the  track  of  its  railroad  is  laid.  He  alleges  that  the  open- 
ing of  said  culvert  or  water-way  through  the  embankment  would 
have  the  effect  to  throw  upon  liis  premises,  which  are  adjacent  to 
the  railroad,  a  large  amount  of  surface  water,  which  is  drained  onto 
defendant's  right  of  way  from  the  land  lying  on  the  opposite  side 
of  the  railroad  from  his  farm ;  also  to  submerge  and  render  im- 
passable a  public  highway,  which'  is  the  thorougnfare  by  which  he 
reaches  his  market  town.  The  district  court  entered  judgment 
granting  the  relief  demanded,  and  defendant  appealed. 

Smitk  McPherson  and  C  E.  Rwharda  for  appellant. 

W.  S.  Straun  and  Frcmk  M.  Davis  for  appellee. 

Heed,  J.— Defendant's  railway  was  constructed  in  1869.  At 
the  point  in  question  it  crosses  a  slough  or  swale  through  which 
the  surface  water  from  several  hundred  acres  of  land  lyin^on  the 
paotb.  north  side  of  the  track  found  its  way  to  the  rlishna- 

botna  river.  In  the  original  construction  of  the  railway  this  slousrli 
was  spanned  by  a  trestle  which  permitted  the  passage  through  de- 
.  fendant's  right  of  way  of  all  the  water  which  came  upon  it  from 
the  north  through  the  slough.  The  track  was  maintained  in  this 
condition  until  1879,  when  defendant  filled  the  space  covered  by 
the  trestle,  making  a  continuous  ehibankment  which  prevented  the 
passage  of  the  water.     It  also  constructed  a  ditch  on  the  north  side 
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of  its  track,  through  which  it  son^ht  to  condnct  the  water  to  the 
river.  This  ditch  was  not  of  sufficient  capacity,  however,  to  carry 
all  of  the  water  which  came  through  the  slough,  and  it  caused  a 
portion  of  the  lands  lying  on  the  north  side  of  tne  track  to  be  over- 
flowed. It  was  also  found  that  the  abutment  of  defendant's  bridge 
over  the  river  was  in  danger  of  being  undermined  by  the  water 
whicli  flowed  through  the  ditch.  The  owner  of  tlie  land  which  was 
overflowed  by  the  water  from  the  ditch  brought  suit  against  de- 
fendant to  recover  the  damages  caused  thereby,  and,  in  compromise 
of  that  suit,  defendant  agreed  that  it  would  either  enlarge  tlie  ditch 
or  reopen  the  passage-way  for  the  water  through  the  embankment. 
It  elected  to  take  the  latter  course,  and  was  proceeding  to  open  a 
water  way  through  the  embankment  when  this  suit  was  instituted. 

Between  the^  time  .of  the  constniction  of  the  railroad  and  the 
closing  of  the  water-way,  in  1879,  there  had  been  a  material  in- 
crease in  the  amount  of  water  which  flowed  through  the  slough, 
caused  by  ditches  which  had  been  constructed  by  the  owners  of 
some  of  the  land  whicIi  drained  into  the  slough  for  the  reclamation 
or  improvement  of  their  lands.  And  during  the  time  the  water- 
way was  closed  there  had  also  been  an  increase  in  the  amount  of 
water  in  the  slough,  resulting  from  like  causes.  Plaintiff's  land  is 
south  of  the  track.  It  does  not  abut  on  defendant's  right  of  way, 
but,  if  the  water-way  through  the  embankment  should  be  opened, 
the  water  which  will  flow  through  it  after  passing  over  the  inter- 
vening land  will  enter  upon  his  premises,  and  ovei-flow  and  render 
unfit  tor  cultivation  a  portion  of  his  land.  It  will  also  overflow, 
and.  at  times  render  impassable,  a  highway  which  affords  plaintiff 
the  most  convenient  way  of  access  to  the  town  at  which  he  trades. 

The  question  which  arises  upon  the  facts  is  whether  defendant  is 
bound  to  maintain  the  embankment  in  such  condition  WHSTHn  rail- 
as  to  protect  plaintiff's  premises  and  said  highway  from  S^^oukd  ^^ 
the  water  which  comes  upon  its  right  of  way  through  iximnrS' 
said  slough.  It  has  not  been  claimed  that  defendant  ''^"'^ 
originally  owed  plaintiff  any  duty  in  that  respect.  Before  its  rail- 
road was  constructed  the  water  naturally  flowed  through  the  slough, 
and  found  its  way  onto  plaintiff's  premises,  and  at  times  portions 
of  his  land  and  the  highway  were  overflowed  by  it.  Very  clearly 
plaintiff  had  no  right  originally  to  demand  that  the  embankment 
should  be  so  constructed  and  maintained  as  to  form  a  protection  to 
his  premises  against  the  water.  The  position  urged  by  counsel, 
however,  is  that  when  defendant  assumed  to  take  charge  of  the 
water,  and  undertook  to  conduct  it  to  the  river  through  another 
channel,  it  relinquished  all  right  to  have  it  conducted  away  from, 
its  premises  by  the  natural  channel,  and  as  the  reopening  of  the 
water-way  through  the  embankment  would  work  an  injury  to  the 
lower  estate,  it  is  now  estopped  from  opening  it. 

But  it  is  very  clear,  we  think,  that  plaintiff  is  not  entitled  to  re- 
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cover  on  the  ground  that  defendant  is  estopped  by  its  previous  acts 
from  opening  the  water-way.  What  was  done  by  defendant  had 
the  appearance,  it  is  true,  of  being  a  permanent  work.  But  it  is 
an  essential  element  of  an  estoppel  in  pais  that  the  one  pleading  it, 
or  those  under  whom  he  claims,  should  have  relied  on  the  act  or 
representation  alleged,  and  been  induced  by  it  to  alter  his  position 
with  reference  to  the  subject  to  which  it  related.  2  Pare.  Cont. 
703 ;  Lucas  v.  Hart,  5  Iowa,  415. 

It  is  not  claimed,  however,  that  plaintiflE  did  anything  in  i*eliance 
on  the  permanency  of  the  work  done  by  defendant.  The  closing 
of  the  water-way  had  the  eflEect  to  render  arable  the  portions  of  his 
land  which  before  that  were  subject  to  overflow,  and  he  cultivated 
them.  He  simply  availed  himself  of  such  benefits  as  resulted  from 
the  act  done  by  defendant,  but  he  did  nothing  himself  which  con- 
tributed to  the  result.  If  the  water-way  should  be  opened,  he 
would  be  placed  in  precisely  the  same  position  he  would  have  oc- 
cupied if  it  had  never  been  closed.  This  essential  element  of  an 
estoppel  is  clearly  wanting  in  the  case.  When  defendant  con- 
structed its  embankment  it  tiad  the  undoubted  right  to  leave  a  way 
for  the  passage  of  the  water  through  it.  By  so  doing  it  neither 
increased  the  amount  of  water  nor  otherwise  changed  the  flow  upon 
the  lower  estate.  It  simply  permitted  it  to  flow  tnrough  its  prem- 
ises by  its  natural  course. 

As  the  water  was  never  surface  water,  it  had  the  right  to  make 

f revision  for  the  protection  of  its  premises  from  injury  from  it. 
ts  act  in  closing  the  passage-way  through  the  embankment,  and 
constructing  the  ditch,  was  not  an  invasion  of  any  of  plaintiffs 
rights.  Neither  did  it  create  any  new  duty  or  obligation  from  it 
to  him.  There  is  no  legal  principle  upon  which  it  can  be  said  that 
defendant  is  bound  to  protect  plaintiffs  premises  for  all  time  from 
the  surface  water  whicn  would  flow  upon  them,  because  for  a  time 
it  maintained  a  work  which  had  that  effect.  The  work  was  done 
originally  for  the  amelioration  of  defendant's,  estate,  and  in  that 
respect  it  was  lawful ;  but  the  relative  rights  and  obligations  of  the 
parties  remained  the  same  after  as  before  it  was  done. 

The  fact  that  a  greater  quantity  of  water  will  flow  through  the 
water- way  than  did  before  it  was  closed  does  not  affect  the  rights 
or  obligations  of  these  parties.  That  effect  will  follow,  not  from 
anything  which  defendant  has  done  or  proposes  to  do,  but  will  bo 
the  result  of  what  has  been  done  by  other  parties.  We  need  not 
inquire  whether  those  acts  are  unlawful  or  not,  for,  if  it  should  be 
conceded  that  they  are  unlawful,  defendant  is  under  no  obligation 
to  protect  plaintiff  from  the  consequences  which  will  result  from 
them.  If  the  act  of  the  adjacent  landownere  in  draining  their 
land  into  the  slough  was  wrongful,  defendant  has  the  right  doubt- 
less to  take  such  action  as  would  protect  its  own  premises  from  in- 
jury by  the  increased  amount  of  water  thrown  upon  them.    But  it 
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is  not  nnder  obligation  to  protect  plaintiff's  premises  from  injury 
by  that  cause. 

The  judgment  of  the  district  court  will  be  reversed. 

Beck,  J.  (dissenting). — I  find  it  unnecessary  to  inquire  whether 
the  water  diverted  by  defendant  was  surface  water  or  a  stream. 
That  defendant  did  divert  the  water,  whatever  be  its  i^j^ybtover- 
character,  is  admitted.  It  took  control  of  the  water,  flow-dkitend. 
and  directed  its  course  away  from  the  land  of  plaintiff,  to  remote  em. 
Its  motive  for  so  doing,  doubtless,  rested  upon  bene- 
fits, or  supposed  benefits,  which  it  would  receive  therefrom. 
Among  these  benefits  was,  doubtless,  one  regarded  of  importance, 
namely,  the  dispensing  with  the  bridge  or  trestle-work  of  perish- 
able materials,  and  the  substitution  therefor  of  the  more  substan- 
tial and  safer  embankment  of  earth,  which  in  the  end  would  be 
cheaper.  The  act  of  building  the  embankment  in  place  of  the 
bridge  was  inconsistent  with  the  act  of  again  opening  it.  It  was, 
in  effect,  a  declaration  that  the  bridge  was  dispensed  with,  and  an 
invitation  for  plaintiff  and  all  other  persons  to  so  act  and  to  so  use 
and  control  their  lands,  which  would  be  affected  by  the  change, 
as  their  interests  demanded.  As  plaintiff's  land  was  relieved  of 
water  fiowing  through  the  bridge,  it  will  be  presumed  to  be  bene- 
ficial to  him,  for  the  reason  that  all  lands,  whether  cultivated  or 
used  for  meadow  or  pasture,  of  either  tame  or  wild  grass,  are  in- 
jured by  the  overflow  of  water  in  excess  of  the  natural  rainfall. 
The  law  will  presume  injury  from  such  overflow.  Section  1,  Phil. 
Ev.  (Cow.  &  H.  &  Edw.  notes)  546,  marg.  p.  656. 

But  there  is  direct  evidence  in  the  record  showing  injury  which 
would  be  sustained  by  plaintiff  from  the  water.  The  plaintiff  testi- 
fies, and  the  evidence  is  corroborated  by  other  witnesses,  that  his 
lands  which  would  be  affected  b^  defendant's  act  in  opening  thd 
embankment  would  be  worth  twice  as  much  with  defendant's  em- 
bankment closed  as  it  would  be  with  it  open. 

It  appears  that  plaintiff  acquiesced  in  the  change  in  the  embank- 
ment caused  by  filling  up  the  space  occupied  by  the  bridge,  and,  as  it 
was  to  his  advantage,  it  will  be  presumed  that  he  sanctioned  and  ac- 
cepted the  beneficial  act  of  defendant  in  filling  up  the  opening 
originally  left  in  the  embankment, — 1  Phil.  Ev.  (Cow.  &  H.  & 
Edw.  notes)  505,  marg.  p.  609, — and  it  will  be  presumed  that 
plaintiff  used  his  land  affected  by  the  water,  and  improved  it  with 
reference  to  the  change  in  the  embankment,  for  the  reason  that  it 
appears  from  the  record  that  he  is  in  the  occupation  and  use  of  the 
land,  and  has  been  since  the  change.  No  farmer  could  cultivate 
or  use  land  similarly  situated  witnout  improving  it,  for  its  use 
alone,  whether  for  cultivation  or  for  pasture,  would  improve  it; 
cultivation  and  use  being  a  source  of  great  improvement  of  wet 
lands,  or  lands  in  swales  of  the  character  of  plaintiff's  land. 
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It  clearly  appears  that  to  restore  the  bridge  will  resnlt  in  plain- 
tiff's injury.  Defendant  is  now  estopped  to  take  from  plaintiff  the 
benefits  and  rights  it  bestowed  upon  him  by  diverting  the  water. 
The  facts,  as  we  have  jast  stated  them,  precisely  fill  the  conditions 
of  an  estoppel,  as  they  are  tersely  and  correctly  stated  by  defend- 
ant's coanseL  The  law  will  not  permit  defendant,  for  its  own  con- 
venience or  profit,  to  change  the  coarse  of  the  water  of  a  stream 
or  sarface  water  after  having  established  its  coarse,  and  held  out 
inducements  to  adjoining  owners  to  believe  snch  a  coarse  perma- 
nent, and  to  act  accordingly.  Such  owners  would  be  subject  to  loss, 
inconvenience,  and  annoyance  if  defendant  could,  at  will,  divert  the 
flow  or  surface  of  water  once  established  by  it 

Doubtless  the  motive  of  defendant  in  restoring  the  bridge  and 
abandoning  the  ditch  was  to  save  expense  required  to  sink  it  deeper, 
and  in  securing  the  embankment  from  washing,  and  in  protecting 
the  abutments  of  the  bridge  at  the  river.  It  is  not  to  be  doubted 
that  all  of  this  could  have  been  done,  but  at  an  expense  greater 
than  would  have  been  incurred  by  removal  of  the  embankment 
and  the  reconstruction  of  the  bridge.  But  these  matters  shoold 
have  been  considered  and  weighed  before  defendant,  by  the  filling 
up  the  embankment,  conferred  rights  npon  plaintiff.  These  rights 
defendant  cannot  now  defeat  upon  the  mere  ground  that  expense 
will  be  saved  thereby. 

In  my  judgment^  the  judgment  of  the  district  court  ought  to  be 
affirmed. 


St.  Louis,  Iron  "iHoxmr  ais  and  Southebn  B.  Oq. 

Walbbink. 

(Adoanee  Gate,  Ariansat,     October  S,  1886.) 

.  The  diverBion  of  a  watercourse  was  expressly  authorized  by  the  terms  of 
a  deed  from  the  grantor  of  a  right  of  way  to  a  railroad  company.  Bdd.^  tiiat 
the  company  was  not  liable  for  the  consequential  damages  resulting  there- 
from. 

^  There  is  no  principle  of  the  common  law  which  obliges  a  railroad  corpora- 
tion to  fence  its  track,  or  to  provide  cattle-guards,  where  the  line  traverses 
improved  land. 

In  estimating  the  owner*s  compensation  for  a  right  of  way  in  an  action 
against  a  railroad  company,  the  additional  fencing  rendered  necessary  by  the 
building  of  the  road  is  an  element  of  the  same ;  but,  when  the  owner  conveys 
the  right  of  way  by  agreement,  he  waives,  in  advance,  all  such  damages,  it 
being  presumed  that  these  are  included  in  the  purchase  price  of  the  land. 
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Appeal  from  Poinsett  circuit  court 
Dodge  db  Johnson  for  appellant. 
K  r\  Brown,  for  appellee. 

Smtth,  J. — ^The  complaint,  in  brief,  charged  (1)  that  in  1881, 
plaintiff,  bein^  the  owner  of  part  of  S.  W.  \  of  S.  E.  \  section  24, 
township  11  N.,  range  3  E.,  donated  to  the  defendant  railway  com- 
pany a  right  of  way  over  said  land ;  that,  under  said  facts. 
f^rant,  defendant,  in  1882,  constr acted  its  railroad  tracks  over  said 
and ;  that  the  right  of  way  donated  was  of  the  width  of  100  feet ; 
that,  in  order  to  construct  its  roadway,  defendant  removed  the  fenc- 
ing on  said  land,  and  neglected  or  refused  to  replace  it,,  or  to. erect 
"  cow-gaps,"  or  other  means  to  protect  the  growing  crops,  by  which 
action  plaintiff  was  prevented  from  raising  a  crop  n)r  the  year  1882. 
(2)  That  defendant,  building  its  roadway,  without  the  consent  of 
plaintiff,  changed  the  natural  channel  of  a  creek  across  and  upon 
the  land  of  plaintiff  outside  of  the  right  of  way  so  granted;  and, 
in  order  to  do  so,  tore  down  and  removed  other  fencing  upon  lands 
outside  of  and  not  upon  any  part  of  the  said  granted  right  of  way, 
and  did  dig  and  remove  large  amounts  of  soil  therefrom.  For  all  of 
which  plaintiff  asked  $100  damages.  The  defendant  justified  under 
a  license  from  the  plaintiff. 

Evidence  was  given  tending  to  show  that,  before  the  building  of 
the  road,  the  plaintiff's  land  was  under  one  and  the  same  enclosure ; 
that  the  railroad  divided  it  into  two  parts,  leaving  his  dwelling-house, 
stable,  well,  and  orchard  on  one  side,  and  a  field  of  four  acres  on 
the  other  side ;  that  the  defendant  tore  down  the  plaintiff's  fences 
at  the  points  where  its  line  entered  and  left  his  land,  and  did  not 
erect  cattle-guards  at  those  points,  nor  rebuild  the  fences;  and  that 
the  plaintiff  was  in  consequence  compelled  to  build  two  lines  of 
f  encm^,  parallel  to  the  road,  at  an  expense  of  $60 ;  also  that  the 
defendant,  in  constructing  its  roadbed,  and  for  the  protection  there- 
of, had  changed  the  channel  of  a  creek,  which  flowed  in  a  westerly 
direction  across  the  land,  so  as  to  make  it  run  north,  and  had  put 
in  a  bulkhead  of  plank  next  to  its  roadbed,  which  deflected  the  water 
towards  the  orchard,  and  abraded  the  land  ;  the  loss  of  ground  by 
the  wash  being  a  parcel  69  feet  in  length,  by. 22  feet  in  width. 

Defendant  then  read  to  the  jury  the  following  deed  from  plain- 
tiff to  defendant : 

"  Know  all  men  by  these  presents  that  I,  Frank  Walbrink,  and 
Sarah  Walbrink,  his  wife,  of  the  county  of  Poinsett  and  State  of 
Arkansas,  for  and  in  consideration  of  the  sum  of  one  dollar  to  us 
paid  by  the  St.  Louis,  Iron  Mountain  &  Southern  B.  Co.,  and  in 
consideration  of  the  benefits  to  accrue  to  us  from  the  building  of 
said  company's  road,  do  hereby  give,  grant,  bargain,  sell,  and  con- 
vey to  the  said  company  a  right  of  way,  being  one  hundred  feet 
wide,  the -middle  thereof  to  be  the  centre  of  the  track  of  said  road,. 
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with  the  right  of  increasing  the  width  of  the  same  for  neoesfiary 
slopes,  embankments,  and  tumoats,  and  the  right  of  changing  water- 
courses and  taking  a  supply  of  water,  and  borrowing  or  wasting 
earth  or  stone  outside  of  said  limits,  and  of  felling  any  trees  which 
might  endanger  said  railroad  as  the  track  shall  be  finally  located 
through  and  across  the  following  lands  lying  in  the  State  of  Ar- 
kansas, in  the  county  of  Poinsett,  to  wit :  One  lot  adjacent  to  the 
town  of  Harrisburg,  being  a  part  of  the  S.  W.  J  of  the  S.  E.  J  of 
sec.  24,  T.  11 N.,  R.  3  east  of  the  fifth  principal  meridian,  reserving  to 
myself  the  right  to  cultivate  such  part  of  the  right  of  way  as  is  not 
actually  used  by  said  railway  for  more  track  or  switches;  and 
with  the  stipulation  that  no  houses  or  bridges  be  built  thereon  ex- 
cept depot  of  the  company,  with  the  right  to  enter  upon  said  land 
and  take  timber  necessary  for  the  construction  of  said  railway 
through  and  upon  the  same, — to  have  and  to  hold  the  same  to  the 
said  company  so  long  as  used  for  the  purposes  of  a  railroad,  and  no 
longer." 

•  The  circuit  judge  charged,  in  effect,  that,  notwithstanding  his 
deed,  the  plaintiff  was  entitled  to  recover  such  damages  as  the 
proof  showed  he  had  sustained  by  reason  of  the  acts  and  omissions 
complained  of ;  and  the  jury  returned  a  verdict  for  $95. 

The  diversion  of  the  watercourse  was  ^expressly  authorized  by 
the  terms  of  the  deed ;  and  the  defendant 'is  not  liable  for  the  con- 
sequential  damages  resulting  therefrom ;  it  not  being 
alleged  nor  proved  that  the  work  was  done  unnecessa- 
rily, or  negligently,  or  unskilfully.  No  man  can  main- 
tain an  action  for  a  wrong  where  he  has  consented  to  the 
act  which  occasions  his  loss.  Nor  was  the  company  under  any  ob- 
ligation, after  it  had  rightfully  and  properly  turned  the  stream,  to 
observe  the  action  of  the  water  and  protect  the  banks,  or  take  other 
timely  measures  to  prevent  the  encroachment  of  it  npon  the  adja- 
cent lands.  Norris  v.  Vermont  Cent.  R.  Co.,  28  Vt.  99 ;  Boothby 
^^  Androscoggin  &  C.  R.  Co.,  51  Me.  318 ;  Hortsman  v.  Lexington 
&  C.  R.  Co.,  18  B.  Mon.  218. 

The  execution  of  the  conveyance  placed  the  parties  in  the  same 
relative  situation,  and  gave  to  each  precisely  the  same  rights,  as  if 
Nor  fob  fail-  the  railroad  company  had  caused  the  land  to  be  con- 
wo  TO  FKHoit  (Jeinned  for  a  rigut  of  way,  and  had  paid  the  award  of 
damages.  In  either  case  the  company  is  authorized  to  do  whatever 
is  lawful  in  the  construction  and  management  of  its  road ;  and  the 
owner's  claim  for  injury  to  the  rest  of  nis  land  is  released,  except 
as  it  arises  from  faulty  construction.  We  have  no  statute,  and 
there  is  no  principle  of  the  common  law,  which  obliges  a  railroad 
corporation  to  fence  its  track,  or  to  provide  cattle-guards  where  the 
line  traverses  improved  lands.  It  is  true,  the  additional  fencing 
rendered  necessary  by  the  building  of  the  road  is  an  element  of 
damages  in  estimating  the  owner's  compensation.    But,  where  he 
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conveys  the  right  of  way  by  agreement,  he  waives  in  advance  all 
such  damages ;  it  being  presumed  that  these  are  included  in  the 
purchase  price.  North  &  W.  B.  R.  Co.  v.  Swank,  105  Pa.  St.  555 ; 
Alton  &  S.  R.  Co.  V.  Baugh,  14  111.  211. 

Revet*8ed,  and  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

What  Damages  are  considered  in  Conveyance  of  Land  to  Raiiway  for 
right  of  Way— Diversion  of  Watercourse^  Where  a  piece  of  land  was 
deeded  to  a  railroad  compaay,  it  is  to  be  presumed  that  the  contiDgeat 
damages  which  would  have  been  included  in  an  assessment  of  the  damages, 
by  commissioners,  upon  a  compulsory  taking  of  it,  were  considered  in  deter- 
mining the  price  which  was  paid  for  it.  Norris  f>,  Vermont  Central  R.  Co., 
28  Vt.  99 ;  Rood  v.  New  York,  etc. ,  R.  Co.,  18  Barb.  80 ;  Conwell  v.  Springfield, 
etc.,  R.  Co.,  81  111.  232.  Where  a  party  over  whose  land  is  constructed  a  rail- 
road track  which,  by  its  embankments  and  ditch,  has  caused  the  surface  water 
from  other  lands  to  be  diverted  from  its  natural  course  and  thrown  upon  his 
land,  gives  the  company  a  deed  for  right  of  way  over  his  premises,  in  pur- 
suance of  a  written  agreement  made  before  the  construction  of  the  road,  he 
will  not  thereby  be  estopped  from  recovering  damages  occasioned  by  the 
wrongful  construction  of  the  road.  Such  a  deed  gives  the  company  no  right ^ 
to  flood  his  remaining  land  with  water  brought  by  it  from  other  lands,  the 
natural  flow  of  which  would  have  carried  it  another  way,  when  the  consider- 
ation of  the  deed  is  only  for  the  land  conveyed.  Jacksonville,  etc.,  R.  Co.  v, 
Coz,  91  Illinois,  500. 

A  granted  to  the  Western  R.  Corporation  full  and  free  license  and  au- 
thority to  locate,  construct,  repair,  and  forever  maintain  and  use  a  rail- 
road, upon,  through,  and  over  his  land,  and  to  take  his  land  therefor  to  the 
extent  authorized  by  their  charter.  The  land  was  so  situated  that  the  em 
bankment  of  the  railroad  would  cause  water  to  accumulate  upon  the  upper 
side  thereof,  and  it  became  necessary  to  provide  for  the  passage  of  water  to 
the  lower  side.  The  corporation  therefore  made  culverts  in  suitable  places 
and  in  convenient  manner ;  but  the  situation  of  the  land  was  such  that  it  was 
necessary  to  connect  ditches  with  the  culverts,  and  extend  the  ditches  be- 
yond the  line  of  location  of  the  railroad,  into  the  land  of  A,  in  order  to  pre- 
vent the  water  from  setting  back  so  as  materially  to  injure  the  railroad  or 
damage  the  land  of  A.  Held,  that  the  corporation  were  authorized  by  said 
license  so  to  make  said  culverts  and  ditches,  under  the  rule  of  law  that  a 
grant  of  a  thing  includes  the  means  necessary  to  attain  it.  Held  also,  that 
the  corporation  were  authorized  by  said  license  to  deepen  and  widen  in 
the  land  of  A.,  beyond  the  line  of  the  location  of  the  railroad,  the  bed  of  a 
mountain  stream  over  which  the  railroad  was  laid  out  and  constructed, 
to  facilitate  the  discharge  of  the  waters  of  the  stream ;  such  deepening  and 
widening  beine  necessary  to  secure  the  railroad  from  damage,  or  to  prevent 
the  land  of  A  from  being  broken  or  washed  away.  Babcock  v.  Western  R. 
Co.,  9  Mete.  558. 

A  conveyance  of  land  to  a  railroad  company  <<for  the  uses  and  purposes 
of  said  railroad,  and  for  no  other  or  dinerent  purpose,"  described  two 
parcels;  the  description  of  the  second  commencing,  **  together  with  a  piece 
for  materials  of  flve  hundred  and  thirty  feet  in  length,  etc."  A  map  was 
annexed  to  the  deed  and  referred  to  in  the  description,  on  which  such  second 
parcel  was  laid  down  and  designated  '*  for  materials."  Held,  that  these 
words  did  not  exempt  the  company  from  liability  to  the  grantor  for  damages 
caused  by  his  negligently  digging  away  a  part  of  such  secondly  described 
lot,  so  as  to  cause  his  adjoining  land  to  fall  in,  and  seriously  impair  its  value. 
Ludlow  e.  Hudson  River  R.  Co.,  6  Lansing  (N.  Y.  Supreme  Ct.),  128. 
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So,  where  land  was  granted  to  a  railroad  company  and,  after  the  usual  oot* 
enants,  the  deed  contained  this  clause,  ^^said  corporation  to  make  us  a 
culvert  or  pass  for  cattle  to  pass  under  said  road,"  it  was  held  that  such 
grant  and  provision  did  not  justify  the  company  in  digging  a  ditch  in  the 
adjoining  land  of  the  grantor  to  drain  the  pass-way.  Hills  v.  Boston  &  H. 
B*.  Co.,  18  N.  H.  179.  And  where  the  right  of  way  is  granted  to  araibroad 
company,  and  it  is  necessary  to  make  cuts  through  the  ground  to  the  proper 
enjoyment  of  the  right  of  way,  it  is  not  incumbent  on  the  grantee  to  build 
walls  to  prevent  the  falling  of  the  banks.  Hortsman  v,  Covington  &  L.  B. 
Co.,  18  B.  Mon.  218. 

But  a  release  of  all  damages  on  account  of  the  laying-out  or  construction 
of  a  railroad  through  and  over  the  land  of  the  releasor  does  not  cover  dam- 
ages occasioned  to  the  remaining  land  of  the  releasor  by  the  construction  of 
the  railroad  over  the  land  of  other  persons. 

A  railroad  corporation  constructed  their  road  across  the  farm  of  B.  Dam- 
ages were  assessed  under  the  statute,  and  paid  to  £.  £.  released  the  corpo- 
ration from  damages  on  account  of  the  laymg-out  of  the  road  over  his  land 
Northerly  of  E.^s  farm  there  was  a  ridge  of  land  completely  protecting  the 
farm  from  the  effects  of  floods  and  freshets  in  the  neighboring  river. 
^Through  this  ridge,  the  corporation,  in  constructing  their  road,  made  a  deep 
cut,  through  which  the  waters  of  the  river  in  floods  and  freshets  sometimes 
poured,  carrying,  on  one  occasion,  sand,  gravel,  and  stones  upon  £.'s  farm. 
Heldj  that  even  if  the  corporation  had  constructed  their  road  at  said  cut  with 
due  care  and  prudence,  £.  could  recover,  in  an  action  on  the  case,  such  dam- 
ages as  had  been  caused  him  in  consequence  of  the  corporation's  cutting 
away  the  ridge  north  of  E.*s  farm,  and  thereby  letting  the  river,  in  times  of 
freshet,  run  through  this  cut  and  damage  £.'s  land.  Eaton  v.  B.  C.  &  M.  B. 
Co.,  51  N.  H.  504. 

See  also  St  Louis,  etc.,  B.  Co.  v.  Morris,  5  Am.  &  Bng.  B.  B.  Cas.  4& 


St.  Louis,  Ibon  Mountain  and  Southxbn  B«  Oa 

V. 

Habbib. 

(AdooMB  Ocue,  ArhoMOB.    October  0,  1886.) 

H.  was  the  owner  of  a  piece  of  land  through  which  a  railroad  had  been 
constrhcted.  Prior  to  the  building  of  the  road  the  land  was  dry  and  tillable. 
The  road  was  constructed  in  such  a  manner  as  to  flood  H.'s  land,  so  that  not 
more  than  half  of  the  portioh  lying  west  of  the  track  could  be  cultivated. 
Edd,  that  where  it  does  not  appear  that  such  flooding  could  not  have  been 
avoided,  the  company  is  liable,  notwithstanding  a  clause  in  its  grant  of  right 
of  way  from  H.,  that  it  should  have  '*  thq  right  of  changing  watercourses  and 
taking  water." 

Appeal  from  circuit  conrt,  Poinsett  connty« 
Dodge  c&  Johnson  for  appellant. 
jE  jt  .  Brown  for  appellee. 
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OooKsniL,  C.  J. — The  appellee  is  the  owner  of  a  tract  of  land  in 
Poinsett  county,  through  which  a  branch  of  the  appellant's  railroad 
has  been  constructed.  Before  the  road  was  built,  nis  land  was  dry 
and  tillable,  but  the  roadbed  diverted  the  waters  of  facts, 

England  creek,  which  had  previously  flowed  in  a  westerly  direction^ 
south  of  his  land,  from  their  naturd  channel,  turned  them  into  a 
ditch  made  in  constructing  the  roadbed,  on  the  east  side  of  the 
track,  where  they  were  confined  until  they  reached  a  point  about 
the  middle  of  the  appellee's  field,  when  the  current  was  turned 
west  again,  through  a  culvert  in  the  roadbed,  and  the  waters  per- 
mitted to  flow  over  appellee's  land  west  of  the  track,  without  a 
channel  sufiicient  to  confine  them.  Two  creeks  on  the  north  of 
the  land  were  also  deflected  from  their  regular  coui'se,  and  by  turn- 
ing them  south  through  a  continuation  of  this  same  ditch,  when 
they  reached  the  roadbed  north  of  this  land,  they  were  made  to 
empty  into  England  creek,  on  the  appellee's  premises ;  thus  making 
that  part  of  his  land  west  of  the  road  the  common  reservoir  for  the 
three  creeks  to  pour  their  floods  into.  None  of  this  water  ran  upon 
land  until  the  road  was  built.  The  result  is  that  only  about  one- 
half  of  the  tract  west  of  the  railroad  can  be  cultivated,  and  nearly 
all  of  it  is  subject  to  overflow,  and  has  been  damaged  by  a  deposit 
of  clay  left  by  the  water.  For  this  injury  the  appellee  recovered 
judgment  against  the  company  in  the  sum  of  $475,  and  the  com- 
pany has  appealed,  to  reverse  it. 

The  defence  interposed  by  the  answer  was  that  the  right  of  way 
oyer  the  lands  had  been  granted  to  the  company  by  the  appellee, 
by  and  before  the  road  was  built,  and  that  tne  road  had  been  con- 
structed with  care  and  skill.  No  effort  was  made  to  show  a  neces- 
sity for  so  constructing  the  roadbed  as  to  turn  the  current  of  the 
England  and  other  creeks  over  the  appellee's  land ;  but  the  company 
sought  to  justify  its  conduct  under  the  appellee's  deed  for  the  loca- 
tion of  the  road,  granting,  among  others,  '^  the  right  of  changing 
watercourses  and  taking  water." 

While  the  grant  of  tne  right  of  way  to  the  railroad  carried  with 
it  a  license  to  do  all  that  was  necessary  for  its  proper  construction, 
the^ompany  remained  liable,  nevertheless,  for  any  proximate  injury 
that  resulted  to  the  grantor  from  the  want  of  care  or  skill  ia  what- 
ever work  it  undertook  in  order  to  effect  the  construction.  Injuries 
done  in  the  construction  of  the  road,  for  which  the  grantor  in  such 
a  case  is  precluded  from  recovering,  are  those  to  which  he  has  ex- 
pressly assented,  or  is  presumed  to  nave  assented,  in  the  execution 
of  his  grant.     St.  Louis,  I.  M.  &  8.  R.  v.  Welbrink,  ante^  p.  3. 

The  proof  showed,  in  this  case,  that  it  became  necessary  for  the 
appellee  to  ^o  a  mile  out  of  his  way  to  cross  the  roadbed,  on  his  own 
land ;  but  the  circuit  court,  by  timely  action,  cut  him  off  from  the 
possibility  of  recovering  for  this  inconvenience,  because  his  deed  to 
the  railroad,  in  terms,  charged  him  with  the  auty  of  constructing 
26  A.  <S;  K  R.  Cas.— 80      ' 
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crossings.  Bnt  there  is  nothing  in  the  deed,  or  in  the  nature  of  the 
grant,  &om  which  it  can  be  inferred  that  it  was  intended  thereby 
aRAHTOFRioBT  to  givc  tho  oompanj  the  Hght  to  flood  the  appellee^ 
So^Eiomr*TO  farm  with  the  waters  of  one  or  more  running  streams, 
FLOW  LAMJ.  which  at  the  time  of  its  execution  did  not  touch  the 
land.  There  is  nothing  in  it  to  preclude  the  natural  presumption 
that  the  company,  in  constructing  its  road,  would  not  change  the 
customary  flow  of  streams  from  other  lands,  so  as.  to  empty  the  nn- 
confined  waters  upon  that  of  the  appellee ;  or  that,  it  the  water 
should  be  carried  across  his  land,  the  company  would,  in  the  first 
instance,  do  all  that  was  necessary  to  prevent  an  inundation  of  his 
premises.  St.  Louis,  I.  M.  &  S.  B.  v,  Morris,  35  Ark.  622 ;  Little 
Rock  &  Ft.  S.  H.  V,  Chapman,  39  Ark.  463 ;  Jacksonville,  etc, 
R.  V.  Cox,  91  111.  500 ;  Hosher  v.  Kansas  City,  St.  J.  &  C.  B.  R,  60 
Mo.  329. 

If  the  beds  of  the  streams  had  been  located  on  the  appellee's  lands 
before  the  road  was  constructed,  and  ^n  attempt  had  been  made  "  to 
change  the  watercourses,"  as  the  deed  has  it,  it  would  have  been 
incumbent  on  the  company  to  perform  this  work  so  as  to  inflict  no 
unnecessary  injury  upon  the  appellee  (cases  supra)  /  and  if  the 
right  of  the  company  to  bring  the  streams  from  tlie  lands  of  others 
onto  the  lands  of  the  appellee  be  conceded,  the  duty  remained  upon 
it  of  80  enjoying  that  privilege  as  not  to  injure  the  appellee  more 
than  would  be  required  inproviding  a  proper  channel  lor  the  water 
through  his  premises.  Tliis  channel  was  not  provided,  and  the 
want  of  it  is  culpable  negligence  on  the  part  of  the  company. 

The  trial  court  did  no  more  in  the  instructions  to  the  jury  com- 
plained of  here  than  announce  these  rules. 

.  Other  elements  of  damage  were  claimed  by  the  appellee,  but  the 
court  excluded  them  from  the  jury  without  allowi^ig  the  appellant 
to  be  prejudiced  thereby. 

The  record  does  not  present  to  our  consideration  the  question  of 
the  proper  measure  of  damages.  That  adopted  by  the  court,  and 
given  to  the  jury,  was  acquiesced  in  by  the  appellant  on  the  trial, 
and  it  is  now  too  late  for  a  question  to  be  made  upon  it. 

The  amount  awarded  is  within  the  ran^  of  the  testimony,  and, 
moreover,  was  not  questioned  by  the  motion  for  a  new  trial.  Let 
the  judgment  be  amrmed. 

See  Bt  Louis,  etc,  R.  Co.,  Walbrink,  and  note,  ante  p.  60i. 


POWER  TO  LEASE  BOAD.  611 


Laein,  Adm'r,  etc., 

V. 

WiLLIAMBTTB  VaLLET  AND  C.  R.  Oo. 

(Advance  Case,  Oregon.    May  24,  1886.) 

A  railroad  company  cannot  escape  the  performance  of  any  duty  or  obliga- 
tion imposed  by  its  charter  or  the  ffeneral  laws  of  the  State,  by  a  voluntary 
surrender  of  its  road  into  the  hands  of  lessees,  unless  there  be  some  specud 
statutory  permission  therefor. 

J.  J.  Walton  and  John  KeUay  for  appellant. 
-ff.  4S.  Strahn  for  respondeut. 

Lord,  J. — This  was  an  action  to  recover  damages  for  personal 
injuries,  resalting  in  death,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  and  its  agents.     The  de-  faots. 

feudant,  after  making  the  usual  denials,  set  np,  in  substance,  this 
defence :  That  pursuant  to  an  agreement  made  and  entered  into 
between  the  defendant  and  the  Oregon  Pacific  B.  Co.  for  the  lat- 
ter to  build  the  defendant's  line  of  road,  etc.,  before  the  times 
alleged  in  the  complaint  the  Oregon  Pacific  R.  Co.  had  constructed 
for  the  defendant  the  line  of  road  mentioned  in  the  complaint,  be- 
tween Taquina  city  and  the  city  of  Oorvallis,  but  at  the  times 
stated  the  same  wds  not  entirely  completed  or  finished ;  and  that 
the  said  Oregon  Pacific  R.  Co.  was,  during  all  the  times  stated,  still 
engaged  in  building  and  constructing  the  defendant's  said  railroad, 
and  still  had  the  same  in  its  possession,  as  well  as  the  track  and 
rolling  stock  thereon,  and  was,  at  the  time  of  the  accident  by 
which  Winnie  P.  Lakin  lost  her  life,  engaged  in  runniiig  and  oper- 
ating  said  road ;  and  that  the  said  Oregon  Pacific  B.  Co.,  and  not 
the  defendant,  in  fact  sold  to  said  Laura  Lakin  the  ticket  upon 
which  the  said  Winnie  P.  Lakin  was  travelling  at  the  time  of  ner 
death,  and  at  the  time  the  said  Winnie  P.  La^in  was  a  passenger 
on  the  road  and  cars  occupied,  used,  and  operated  by  saia  Oregon 
Pacific  R.  Co.,  its  officers,  agents,  and  servants,  and  not  the  defend- 
ant, etc. 

It  will  be  observed  by  the  answer  of  defendant  that  the  Oregon 
Pacific  R.  Co.  had  not  leased  the  defendant's  road,  but  was  en- 
gaged, under  a  contract,  in  building  and  constructing  it,  and  at  the 
time  the  alleged  accident  occurred  was  running  and  operating  said 
road  for  the  purposes  of  traffic  in  the  carriage  of  passengers.  In 
this  State  the  right  to  become  incorporated  is  secured  by  a  general 
law,  and  any  persons  may  avail  themselves  of  it  by  com-  j^^^^jj^^^^j,  ^^ 
plyiuff  with  its  provisions.     Under  this  general  law  hopowbrwith- 
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the  corporation  defendant  was  organized,  and  possessed  authoritt  to 

no  other  powera  or  functions  than  the  statute  creating 

it  conf erSy  or  such  as  are  incidental  to  its  existence.  In  New  York^ 
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under  a  statute  of  similar  purport,  it  has  been  held  that  the  right 
of  incorporation  conferred  under  such  general  law,  like  a  special 
charter,  is  in  the  nature  of  a  contract ;  and  that  a  railroad  corpo- 
ration organized  under  it  has  no  authority,  without  the  consent  of 
the  legislature,  to  lease  its  road ;  and  that  when  it  has  done  so  it  is 
responsible  to  the  public  for  the  manner  of  operating  the  road.  As 
to  the  public,  those  operating  it  must  be  regarded  as  agents  of  the 
corporation. 

In  Abbott  V.  Johnstown,  etc.,  R  Co.,  80  N.  T.  29,  Church,  C.  J., 
in  delivering  the  opinion  of  the  court,  said  :  *'  The  creation  of  a 
corporation  to  construct  and  operate  a  railroad  is  the  exercise  of  a 
sovereign  power,  and  includes  the  grant  of  important  franchises. 
Such  corporations  have  power  to  exercise  the  right  of  eminent  do- 
main, and  various  rights  and  privileges  not  possessed  by  natural 
persons ;  in  return  for  which  they  are  placed  under  obligation  to 
perform  certain  duties  to  the  public  It  is  true,  in  this  State,  that 
the  right  to  become  incorporated  is  secured  by  a  general  law,  and 
any  persons  may  avail  themselves  of  it  by  complying  with  its  pro- 
visions ;  but  the  public  are  secured  by  a  variety  of  safeguards  as 
to  the  amount  of  capital,  its  payment,  as  to  the  mode  of  doing  busi- 
ness, making  returns,  etc.  Like  a  special  charter,  the  right  con- 
ferred under  the  general  law  is  in  the  nature  of  a  contract.  It 
follows  upon  principles  of  public  policy,  and  the  ordinary  rules 
of  law  applicable  to  contracts,  that  tlie  corporation  cannot,  without 
the  consent  of  the  other  party,  change  its  terms,  or  absolve  itself 
from  its  obligations,  by  any  conventional  arrangement  made  .with 
third  persons  as  to  the  control  and  management  of  its  road.'' 

It  is  regarded  as  settled  that  where  one  railroad  companjr  is 
authorized  by  law  to  contract  or  lease  its  road  to  another  company, 
it  is  not  responsible  for  the  torts  committed  by  the  other  company 
in  the  running  of  its  trains  6r  the  management  of  the  road.  Ma- 
honey  V.  Atlantic  &  St.  L.  B.  Co.,  63  Me.  68 ;  Ditchett  v.  Spuyten 
Duyvil,  etc.,  R.  Co.,  67  N.  Y.  425.  Unless,  however,  it  is  spe- 
cially authorized  by  statute  to  make  such  lease  of  its  road,  it  cannot, 
by  doin^  it,  defeat  its  obligations  to  the  pnblic,  or  escape  the  lia- 
bility which  the  law  imposes  for  torts,  although  committed  by  its 
lessee.  Mr.  Pierce  says :  ^^  The  company  cannot,  in  the  absence  of 
special  statute  authority  and  exemption,  divest  itself  of  responsibil- 
ity for  the  torts  of  persons  operating  its  road,  by  transferring  its 
corporate  powers,  or  leasing  the  road  to  them.  It  cannot  by  its 
own  act  absolve  itself  from  its  public  obligations  without  the  con- 
sent of  the  legislature.  It  is  liable  for  injuries  to  its  passengers 
caused  by  the  negligence  of  another  which  it  allows  to  use  its 
road."  Pierce,  R.  B.  283.  And  this  view,  by  reference  to  the 
authorities  cited  in  the  notes,  will  be  found  to  be  supported  by  the 
weight  of  judicial  decisions.  See,  also,  Thomas  v.  Kailroad  Co., 
101  u.  S.  72.    We  must  take  it,  then,  as  the  accepted  doctrine  in 
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this  country  that  a  railroad  company  cannot  escape  the  perform- 
ance of  any  duty  or  obligation,  imposed  by  its  charter  or  the  gen- 
eral laws  of  the  Stote,  by  a  voluntary  surrender  of  its  road  into 
the  hands  of  lessees.  Bailroad  Co.  v.  Brown,  17  Wall.  445  ;  Free- 
man V.  Minneapolis  &  St.  L.  B.  Co.,  28  Minn.  443. 

It  does  not  appear  that  the  defendant  had  leased  its  road  to  the 
Oregon  Pacific  Co.,  and  if  it  had,  as  there  is  no  special  statutory 
authority  for  it,  the  effect,  as  we  have  seen,  would  not  have  been 
to  rid  the  defendant  of  its  obligation  to  the  public,  or  to  escape  the 
liability  for  torts  committed  by  such  lessee ;  but  the  dkfkmdart  hot 
Oregon  Pacific  Co.,  in  the  case  in  hand,  by  virtue  of  a  JSiJuS  for 
contract  to  build  and  construct  the  road  for  the  defend-  VS?om^m 
ant,  so  far  as  the  road  had  been  constructed,  was  oper-  **^^- 
ating  and  running  trains  over  the  road  for  the  purposes  of  gen- 
eral traffic  But  it  is  immaterial  whether  the  deiendant  gave  this 
priviWe  of  using  its  road  to  the  Oregon  Pacific  Co.,  or  allowed  it 
to  use  it,  or  the  using  and  operating  of  the  road  arose  out  of  some 
consideration  of  the  contract  to  build  and  construct :  it  does  not 
relieve  the  defendant  from  responsibility  for  the  torts  of  such  com- 
pany. Chicago  cfe  St.  P.  R.  Co.  v.  McCarthy,  20  111.  385 ;  Ohio  & 
M.  R.  Co.  V.  Dunbar,  Id.  623  ;  Chicago  &  R.  I.  R.  Co.  v.  Whipple, 
22  111.  105 ;  Nelson  v.  Vermont  R.  Co.,  26  Vt.  717 ;  McElrov  v. 
Nashua,  etc.,  R.  Co.,  4  Cush.  400 ;  Railroad  Co.  v.  Barron,  5  Wall. 
104. 

The  defendant  may  contract  for  the  construction  of  its  road,  but 
it  cannot  escape  liability  for  injuries  to  passengers  caused  by  the 
negligence  of  another  which  it  permits  or  allows  to  use  its  road  for 
the  purposes  of  traffic.  In  sncn  case,  as  regards  £he  public,  those 
who  operate  the  road  must  be  regarded  as  the  agents  of  the  corpo- 
ration. This  doctrine  is  in  accordance  with  sound  public  policy ; 
for  it  would  certainly  be  against  the  public  interest  to  allow  corpo- 
rations, invested  by  the  State  with  important  franchises  and  privi- 
leges, and  incorporated  to  discharge  a  public  duty  as  well  as 
to  subserve  a  private  benefit,  to  shirk  its  responsibilities,  or  shift* 
its  duties  ana  liabilities  to  other,  perhaps  irresponsible,  parties. 
Except  as  authorized  by  statute,  it  cannot  relieve  itself  from  re- 
sponbility  for  the  exercise  of  its  corporate  powers  and  franchises. 
The  case  of  Cunningham  v.  Railroad  Co.,  51  Tex.  503,  principally 
relied  npon  by  the  defendant,  does  not  meet  the  facts  of  the  case 
here.  There  the  trains  under  the  control  of  the  contractor  were 
not  being  used  for  the  purposes  of  traffic,  but  for  the  purposes  of 
construction,  when  the  injury  occurred. 

We  think  there  was  error  in  overruling  the  demurrer,  and  the 
judgment  must  be  reversed^  and  the  case  remanded  for  farther 
proceedings. 

Power  to  lease  Roadt — See  Mills  e.  Central  R.  Co.  of  New  Jersey,  and  note, 

24  Am.  A  Eng.  R.  R  Cas.  47.    See,  also,  Sellars  e.  Richmond  &  D.  R.  Co., 

25  Am.  &  Eng.  R.  R  Cas.  451, 


614  LAKIN  V.  WILLAMETTE  VALLEY,  ETC.,  B.  CO. 

Levy  upon  Property  of  One  of  Three  Roads  operated  in  Partnership— Man- 
date mm  Supreme  wourt  not  Obligatory  on  Court  of  Chancery  as  to  Matters 
not  in  Issust — ^Defendant  B.  had  recovered  a  judgment  agaioBt  the  defendant 
railroad,  one  of  three  railroad  companies,  partners  operating  their  respective 
roads  as  one  continuous  line,  and  had  levied  on  an  engine,  baggage  car,  etc, 
as  the  property  of  said  company;  whereu[>on  the  orators — ^two  of  the  three 
partners — brought  a  bill  to  enjoin  B.,  alle^ng  that  it  was  partnership  prop- 
erty; that  the  liabilities  of  the  partnership  largely  exceeded  its  assets;  and 
that,  therefore,  the  property  could  not  be  held  on  B.'s  execution.  B.  an- 
swered and  filed  a  cross-bill,  praying  that  his  judgment  be  declared  a  first 
lien  on  the  rolling-stocic,  and  the  same  enforced  by  a  sale ;  or,  if  it  was  de- 
cided that  be  was  entitled  to  have  only  an  undivided  third  part  sold,  to  have 
that  set  apart  and  sold.  There  was  no  evidence  as  to  the  proportionate  in- 
terest of  tne  partners  in  the  engine.  The  mandate  was  '*  for  the  amount  of 
one  third  the  value"  of  the  property  levied  upon.  Whereupon  the  orators 
applied  to  the  court  of  chancery  for  leave  to  amend  their  bill  by  setting 
forth  the  proportion  of  interest  that  the  defendant  railroad  had  in  the  engine, 
claiming  that  it  could  not  exceed  one  eighth ;  which  leave  was  granted.  A 
master  was  appointed  to  ascertain  the  value  of  the  property  and  such  interest; 
and  on  the  conning  in  of  the  report  a  decree  was  entered  for  B.  for  59-479ths 
of  such  value.  Edd,  that  the  mandate  was  not  obligatory  on  the  court  of 
chancery;  that  no  issue  was  raised  by  the  pleadings  as  to  the  proportion  of 
interest;  that  the  court  inadvertently  assumed  that  the  defendant  railroad 
had  a  one  third  interest ;  and  that  the  amendment  was  properly  allowed. 

The  coart  say:  '*  Matters  in  issue,  in  a  cause  that  are  decided  by  the  SU' 
preme  court  are,  as  a  general  rule,  taken  from  the  control  of  the  court  of 
chancery  by  the  mandate.  Sortwell  e.  Montpelier  A  Wells  River  R.  Co.,  56 
Vt.  180;  Sherman  e.  Windsor  Manufacturinff  Co.,  1  East.  Reptr.  840. 

'*  Matters  in  issue  in  a  cause  that  are  not  decided  by  the  supreme  court  are 
as  fully  under  the  control  of  the  court  of  chancery  after  mandate  as  before. 
Barker  v.  Belknap's  Est.,  27  Vt.  700;  s.  c,  89  Id.  168;  Gale  v.  Butler,  36 
Id.  449 ;  Inr0  Chickerin^,  66  Id.  82. 

**  Matters  not  in  issue  in  a  cause  that  are  inadvertently  decided  by  the  su- 
preme court,  wheireby  injustice  is  done,  ought  to  be  as  fully  under  the  con- 
trol of  the  court  of  chancery  after  mandate  as  before;  otherwise,  as  here,  the 
party  might  be  entirely  without  remedy;  for  it  is  impracticable  for  him  to 
appl}»to  the  supreme  court  in  the  premises,  as,  frequently,  the  first  informa- 
tion he  obtains  of  its  decision  is  derived  from  the  mandate,  when  it  is  too 
late  to  apply;  nor  can  he  resort  to  a  bill  of  review,  for  under  the  statute  that 
is  sustainable  only  for  causes  originating  after,  or  that  were  unknown  to  the 
party  before,  the  rendition  of  the  decree  from  which  the  appeal  was  taken; 
nor  will  a  petition  for  a  rehearing  lie,  for  that  must  not  state  matters  thst  do 
not  appear  in  the  pleadings  or  the  statement  of  which  is  not  warranted  by 
the  pleadings ;  and  if  it  makes  a  case  different  from  that  on  which  the 
decree  was  founded,  by  introducing  facts  and  circumstances  not  before  the 
court  at  the  time  the  oecree  was  made,  it  will  be  dismissed.  Wood  e.  Grif- 
fith, 1  Mer.  85;  s.  c,  19  Yes.  660;  8  Dan.  Ch.  Pr.  ft  PL  (2d  Am.  ed.)  1679; 

1  Hoff.  Oh.  Pr.  664."  Lamoille  Valley  R.  Co.  e  Bixby  et  al  (Vt.,  May,  1886), 

2  Eastern  Reptr.  850. 
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ClSOnXSATlf  SaNDTTSET  and  OLEVBLAin)  S.  Co. 

V. 

Indiana,  BLooMmaTON  and  Westebn  B.  Co. 

(Admnee  Catdy  Ohio.   June  1,  1886.) 

In  constraing  a  written  agreement  in  which  the  parties  claim  the  words 
and  expressions  contain  their  true  intent  and  meaning,  and  there  is  no  claim 
of  fraud  or  mistake,  there  should  be  given  to  each  word  and  expression  that 
plain  and  obvious  meaning  which  the  context  and  the  whole  instrument  re- 
quire to  make  each  part  consistent  with  the  whole,  and  which  will  secure 
and  carry  into  effect  the  object  of  the  parties. 

When  a  written  agreement  consists  of  more  than  one  distinct  writing  or 
contract,  the  different  provisions  of  all  the  parts  should  be  given  due  weight 
in  ascertaining  the  intended  meaning  of  any  portion  of  the  same ;  but  if  the 
language  is  clear  and  distinct,  and  the  plain  and  obvious  meaninff  of  the 
words  IS  consistent  with  the  whole  instrument,  such  meaning  must  be  taken 
as  the  intended  meaning  of  the  parties,  unless  other  parts  of  the  agreement 
not  only  admit  of,  but  require,  a  different  construction. 

Kesebved  in  the  district  court  of  Clarke  county. 

The  Cincinnati,  Sandusky  &  Cleveland  B.  Co.  and  the  Colum- 
bus, Springfield  &  Cincinnati  B.  Co.  brought  suit  agaiBfit  the  In. 
diana,  Bloomington  &  Western  B.  Co.,  in  the  court  of  common 
pleas  of  Clarke  county,  to  recover  $83,928.36  and  interest,  as  the 
balance  due  plaintiffs  from  the  defendant  on  acconnt  of  rent  accru- 
ing during  the  first  two  quarters  of  a  lease  made  by  the  plaintiffs 
to  the  defendant,  March  8,  1881.  All  these  companies  are  distinct 
and  separate  corporations,  and  each  owned  a  distinct  line  of  rail- 
way. * 

In  November,  1870,  the  Cincinnati,  Sandusky  &  Cleveland  B. 
Co.  entered  into  the  following  lease : 

"  Whereas  the  Cincinnati,  Sandusky  &  Cleveland  B.  Co.,  a  law- 
ful corporation  under  the  laws  of  the  State  of  Ohio,  and  whose 
railroad  extends  from  Dayton  to  Sandusky,  in  said  State,  and  the 
Cincinnati  &  Springfield  B.  Co.,  also  a  lawful  corporation  in  the 
State  of  Ohio,  whose  proposed  railroad  extends  from  Cincinnati  to 
Dayton,  have  lines  of  railroad  continuous  and  connected  at  Day- 
ton, in  said  State,  have  entered  into  an  arrangement  for  their  com- 
mon benefit  and  consistent  with  and  calculated  to  promote  and  bet- 
ter carry  out  the  objects  for  which  they  were  created.. 

"  Now,  therefore,  this  indenture,  made  this  twenty-eighth  (28th) 
day  of  November,  a.d.  1870,  between  the  said  Cincinnati,  San- 
dusky &  Cleveland  B.  Co.,  party  of  the  first  part,  and  the  said 
Cincinnati  &  Springfield  K  Co.,  party  of  the  second  part,  wit- 
nesseth: 
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"  That  the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  payments,  covenants,  and  agreements  hereinafter  mentioned 
and  contained  by  said  party  of  the  second  part,  its  successors  and 
assigns,  to  be  paid  and  performed  by  these  presents,  grants,  demises, 
and  lets  unto  the  said  party  of  the  second  part,  its  successors  and 
assigns,  who  a^^ree  to  lease  the  same,  so  much  of  its  railroad  ex- 
tending from  its  terminus  in  the  city  of  Dayton,  in  the  county  of 
Montgomery,  and  in  the  State  of  Ohio,  to  its  passenger  station  in 
the  city  of  Springfield,  in  the  county  of  Clarke,  and  in  the  State  of 
Ohio,  together  with  the  right  to  the  joint  use  with  the  party  of  the 
first  part  of  its  passenger  station  in  the  city  of  Springfield,  and  so 
much  of  its  side-tracks,  freight-houses,  turn-tables,  water  stations, 
depot  grounds,  and  grounds  for  the  erection  of  shops  and  fixtures, 
and  grounds  for  additional  side-tracks  and  approaches  to  the  same, 
as  is  consistent  with  the  use  and  subject  to  the  same  by  the  party 
of  the  first  part  for  the  transaction  of  its  business  in  the  city  of 
Springfield ;  also  all  the  depot  grounds,  side-tracks,  water-tanks^ 
station  houses,  warehouses,  machine-shops,  engine-shops,  turn- 
tables, and  all  fixtures,  rights,  and  privileges,  of  the  party  of  the 
first  part  in  the  city  of  Dayton,  together  with  the  right  of  way  to 
all  lands  upon  and  over  which  the  bed  of  said  railroad  is  located 
and  constructed ;  also  all  things  appertaining  to  said  right  of  way 
and  roadbed,  together  with  all  side-tracks,  wood  and  water  stations, 
passenger  and  freight  houses,  gravel  pits,  and  the  appurtenances  of 
said  portion  of  said  railroad  between  the  city  of  l)ayton  and  the 
city  of  Springfield  -aforesaid. 

^'  And  the  said  party  of  the  second  part,  its  successors  and  as- 
signs, shall  pay  all  taxes  and  assessments  whatsoever,  excepting  on 
premises  in  the  city  of  Springfield  in  the  joint  occupation  of  the 
parties  to  this  agreement,  which  at  any  time  during  the  continu- 
ance of  the  said  term  may  be  assessed  or  levied  on  said  railroad,  or 
other  premises  hereby  leased,  or  any  part  thereof,  or  on  the  said 
first  party,  its  successors  and  assigns,  on  account  thereof. 

^^The  taxes,  assessments,  repaii-s,  and  renewals  on  said  premises  in 
the  joint  occupation  of  said  parties  shall  be  shared  and  paid  by 
said  parties,  one  half  by  each  respectively,  and  the  taxes  and  assess- 
ments upon  all  other  property  rights  and  interest  at  Springfield,  in 
the  exclusive  operation  of  either  of  said  parties,  shall  be  paid  by 
the  party  using  the  same ;  and  the  said  party  of  the  first  part  here- 
by covenants  and  agrees  that  until  said  second  party,  its  successors 
and  assigns,  shall  take  the  actual  possession  of  said  railroad,  and  the 
other  premises  hereinbefore  mentioned,  it  will  keep  and  maintain 
the  same  in  repair  and  running  order,  the  same  in  all  respects  as  it 
and  they  now  are : 

^^  To  have  and  to  hold  the  above  mentioned  and  described  rail- 
road and  premises,  with  the  appurtenances,  unto  the  said  party,  its 
successors  and  assigns,  from  such  day  as  it  shall  run  its  own  train 
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from  the  city  of  Dayion,  over  its  own  road,  to  the  city  of  Cincin- 
cinnati,  npon  sixty  (60)  days'  previous  notice  in  writine  to  the  party 
of  the  first  part,  and  in  any  event  not  later  than  the  nrst  (Ist)  day 
of  April  A.D.  1872,  for  and  during  and  until  the  full  end  and 
term  of  ninety-nine  (99)  years  thence  next  ensuing,  and  until  the 
end  and  term  of  all  renewals  '^ud  extensions  of  this  lease  and  of 
said  term  as  hereafter  provided. 

'^  And  in  consideration  of  the  premises  it  is  hereby  agreed  that 
during  the  said  term  of  ninety-nine  (99)  years,  and  said  renewals 
and  extensions  thereof,  the  entire  gross  earnings  and  receipts  ac- 
cruing by  the  operating  and  the  use  of  the  said  railroad,  and  the 
premises  hereby  granted  and  demised,  to  be  divided  between  the 
parties  to  this  agreement  in  the  following  proportions:  To  the  said 
party  of  the  first  part  thirty-five  (35)  per  centum,  and  to  said  party 
^f  the  second  part  sixty-five  (65)  per  centum,  thereof ;  that  is  to 
fiay,  the  said  party  of  the  first  part  is  to  receive  from  said  party 
of  the  second  part,  at  the  time  and  in  the  manner  hereinafter  men- 
tioned, for  the  use  of  said  railroad  and  other  premises,  thirty-five 
(35)  per  centum  of  said  gross  earnings  ancj  receipts,  without  deduc- 
tions for  expenses,  taxes,  assessments,  terminal  charges,  losses,  dam- 
ages, or  abatement  for  any  other  reason,  or  in  any  other  manner 
whatever,  whereby  the  sum  thus  to  be  received  might  be  reduced; 
fiaid  gross  earnings  to  be  determined  from  the  entire  gross  receipts 
and  earnings  from  all  sources  whatsoever,  or  however  derived,  of  the 
said  railroad  and  property  liereby  leased,  or  any  portion  thereof; 
and  the  business  shall  be  so  transacted  and  the  books  shall  be  so 
kept  by  said  second  party  as  to  clearly  exhibit  the  entire  gross 
earnings,  without  deductions,  as  aforesaid,  of  the  said  railroad  and 
premises  hereby  leased.  Said  sum  shall  be  paid  over  to  said  party 
of  the  first  part,  at  its  office  in  the  city  of  Sandusky,  in  quarterly 

Say  men  ts,  within  thirty  (30)  days  after  the  last  days  of  December, 
[arch,  June,  and  September,  in  each  and  every  year,  for  the  quar- 
ter preceding,  and  said  second  party  shall  furnish  and  deliver  to 
said  first  party  semiannual  accounts  of  said  gross  earnings,  and  al- 
low said  nrst  party  such  access  to  its  books,  documents,  and  papers 
as  may  be  required  to  ascertain  the  correctness  of  said  accounts. 

^'  Provided  always,  and  these  presents  are  upon  this  express  con- 
dition, that  if  the  said  party  of  the  second  part,  its  successors  and 
assigns,  shall  fail  to  pay  said  party  of  the  nrst  part,  its  successors 
or  assigns,  said  proportional  part  of  said  gross  earnings,  or  any  part 
thereof,  for  a  period  of  thirty  (30)  days  after  the  same  ought  to  have 
been  paid  as  aforesaid,  or  in  case  the  said  second  party,  its  succes- 
sors and  assigns,  shall  not  from  time  to  time,  and  at  all  times  during 
the  continuance  of  this  demise,  well  and  truly  observe,  perform,  and 
keep  all  and  singular  the  covenants,  conditions,  and  agreements 
which  are  or  ought  to  be  kept  and  performed  by  said  second  party 
according  to  the  true  intent  and  meaning  of  these  presents,  then, 
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in  any  and  every  snch  case,  the  said  party  of  the  first  part,  its  suc- 
cessors and  assigns,  without  notice  or  demand  of  forfeiture,  said  de- 
fault still  continuing,  shall  have  the  right  to  re-enter  upon  said 
railroad  and  the  premises  herein  demised,  and  to  have  again,  re- 

Eossess,  and  enjoy  the  same  as  of  its  or  their  former  estate,  any  thing 
ereinbef  ore  contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing. / 

''And  the  said  party  of  the  second  part,  its  successors  and  assigns, 
hereby  covenants  and  agrees  with  the  said  party  of  the  first  part, 
its  successors  and  assigns,  that  said  second  V^^Ji  its  successors  and 
assigns,  will,  during  the  term  hereby  granted,  well  and  truly  pay 
unto  said  party  of  the  first,  part,  its  successors  and  assigns,  the  said 
sum  above  reserved,  at  the  time  and  in  the  manner  limited  and  pre- 
scribed as  aforesaid  for  the  payment  thereof,  according  to  the  true 
intent  and  meaning  of  these  presents;  that  it  will  use  said  railroad 
in  connection  with  a  railroad  to  be  built  by  said  second  party  be- 
tween the  city  of  Dayton  and  the  city  of  Cincinnati  so  as  to  form 
a  trunk  road  from  the  city  of  Cincinnati,  by  the  way  of  the  city  of 
Springfield,  to  Cleveland,  Sandusky,  and  Columbus. 

''And  said  party  of  the  second  part  further  agrees  that  it  will 
receive  and  transport  over  its  road,  with  promptness  and  despatch, 
all  freight  and  passengers,  and  transact  all  the  business  destined  for 
Cincinnati  and  other  points  either  on  its  own  or  any  other  railroad, 
and  for  points  beyond  Cincinnati,  that  comes  over  the  railroad  un- 
der the  management  and  control  of  the  said  party  of  the  first  part ; 
the  said  party  of  the  first  part  fixing  the  rate  therefor  to  all  points; 
and,  in  like  manner,  the  party  of  the  second  part  is  to  fix  the  rate 
of  transportation  on  all  freights  and  business  originating  at  Cincin- 
nati or  beyond,  or  on  the  line  of  its  road,  passing  over  the  road  of 
the  party  of  the  first  part,  to  all  points ;  and  the  rates  thus  fixed  on 
all  such  through  business,  or  business  between  said  points,  by  the 
parties  respectively,  shall  be  divided  between  them  pro  rata  SLceord- 
mg  to  distance  hauled  by  each  party. 

"All  nnconsigned  passenger  and  freight  traffic  for  points  south 
of  Springfield,  and  controlled  by  the  party  of  the  first  part,  shall 
be  delivered  to  and  forwarded  by  the  party  of  the  second  part  from 
Springfield  over  the  road  owned  and  operated  by  said  second  party. 

"An  business  controlled  by  the  party  of  the  second  part  destined 
to  all  points  west  of  the  railroad  between  Springfield  and  Cleveland 
via  Delaware,  and  west  and  south  and  north-west  thereof  via  lake  and 
rail,  or  all  rail,  and  to  all  points  on  the  Columbus  road  of  said  party  of 
the  first  part,  and  points  east  and  south  thereof  via  Columbus,  shall 
be  forwarded  by  the  railway  of  the  party  of  the  first  part  from  Spring- 
field ;  and  that,  on  all  such  business  destined  to  or  from  the  tern- 
tory  agreed  upon  herein  as  belonging  to  and  sent  over  the  roads  of 
the  said  first  party,  said  second  party  will  not  prorate  on  such  busi- 
ness, except  in  connection  with  the  said  first  party's  road,  and  that 
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to  any  other  railroad  said  second  party  shall  charge  and  collect  on 
aJl  such  business  its  fall  local  rates  for  the  distance  it  shall  transport 
the  same ;  and  the  second  party  shall  make  no  lower  rates  of  trans* 
portation  on  either  passengers  or  freight  between  Cleveland  and 
any  point  south  of  Springfield,  on  local  business,  than  shall  be  made 
on  same  class  of  business  between  Sandusky  and  same  points;  and 
also  that  said  party  of  the  second  part,  its  successors  and  assigns, 
shall,  during  tne  said  term,  maintain  and  keep  in  repair  said  rail- 
road and  otner  premises  hereby  granted,  and  renew  and  replace  the 
same  whenever  and  as  often  as  the  same  shall  be  worn  out  or  dete- 
riorated by  use  or  otherwise ;  and  from  time  to  time,  as  the  nature 
and  extent  of  the  business  requires,  it  will  construct  new  and  addi- 
tional side  tracks,  stations,  warehouses,  and  other  structures  and  fix- 
tures for  its  accommodation  ;  that  it  will  run  and  operate  said  rail- 
road in  such  manner  that  the  corporate  rights  and  privileges  of  said 
first  party  shall  not  be  impaired  or  endangered,  and  furnish  to  the 
public  all  reasonable  accommodations;  that  it  will  indemnify  and 
save  harmless  said  party  of  the  first  part,  its  successors  and  assigns, 
from  all  liability  and  claims  for  damages  and  losses  incurred  and 
arising  in  renewing  said  railroad ;  and,  in  general,  that  it  will  main- 
tain said  railroad  in  such  condition,  and  that  it  will  operate  the  same 
and  furnish  such  machinery,  cars,  equipments,  stations,  and  other 
appurtenances,  as  are  suited  and  required  by  a  railroad  of  the  best 
description,  and  that  it  will  use  all  reasonable  and  necessary  efforts 
to  facilitate  and  increase  the  business  of  said  road  hereby  leased,  in 
preference  to  any  other  line  or  road. 

'^  In  making  up  the  schedule  time  for  all  through  passenger  trains, 
precedence  and  priority  shall  be  given  to  the  trains  to  and  from 
Cleveland,  and  to  and  from  Cincinnati  via  Springfield  and  Dela- 
ware ;  but  the  party  of  the  first  part  shall  have  the  ri^ht  to  run  its 
trains  to  and  from  Columbus,  and  to  and  from  Sandusky,  and  to 
and  from  Springfield,  to  connect  with  the  aforesaid  through  trains 
to  and  from  Cleveland,  and  to  and  from  Cincinnati,  and  shall  have 
the  time  given,  and  right,  to  attach  one  or  more  express,  baggage, 
passenger,  and  sleeping  cars,  and  have  them  made  part  of  such 
through  trains,  as  shall  from  time  to  time  be  necessary  for  the 
prompt  and  efficient  tra^nsaction  and  management  of  its  business: 

"  Provided,  however,  that  if  the  business  of  the  first  party  is  not 
thereby  accommodated  satisfactorily  to  said  first  party  by  the  sched- 
ule of  time  to  be  fixed  as  aforesaid,  then  the  said  first  party  shall 
have  the  right,  in  addition  thereto,  to  fix  the  time  of  one  train  daily 
each  way  between  Cincinnati  and  Springfield  to  connect  with  its 
trains  to  and  from  Columbus  and  Sandusky,  which  trains  shall  be 
so  run  by  said  second  party ;  and  the  said  party  of  the  first  part,  its 
successors  and  assigns,  further  covenant  and  agree  that  on  or  before 
the  expiration  of  the  term  of  ninety -nine  years  herein  contained,  at 
the  request  and  expense  of  said  second  party,  its  successors  or  assigns, 
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6aid  first  party,  its  Biiccessors  or  assigns,  shall  grant  and  execute  to 
said  second  party,  its  successors  or  assigns,  a  new  lease  of  the  rail- 
road and  premises  hereby  demised  for  the  further  term  of  ninety- 
nine  years,  to  commence  at  the  expiration  of  the  term  hereby 
granted,  at  the  same  time,  rent  payable  in  a  like  manner,  and  sub- 
ject to  the  like  covenants  and  agreements,  as  are  contained  in  these 
presents ;  and,  on  or  before  the  expiration  of  each  and  every  term 
of  ninety-nine  years  thereafter,  to  grant  and  execute  new  leases  to 
the  party  aforesaid  of  like  tenor  and  effect,  thenceforth  forever. 
And  the  said  party  of  the  first  part  further  covenants  and  agrees 
that  upon  the  request  of  said  second  party,  its  successors  or  assigns, 
it  will  proceed  and  appropriate,  under  the  laws  of  the  State  of  Ohio, 
such  real  estate,  ri^its,  and  interests  as  may  be  necessary  or  required 
for  the  maintenance  and  operation  of  said  railroad;  said  second 
party,  its  successors  or  assigns,  paying  all  costs  or  damages  therefor, 
and  for  which  said  first  party  may  thereby  become  liable.  And, 
further,  that  upon  like  request,  and  at  the  cost  and  charge  of  said 
second  party,  its  successors  or  assigns,  the  said  first  party,  its  sno- 
•cessors  or  assigns,  will  make  and  execute  such  further  and  other 
lawful  deeds,  assurances,  and  confirmations  of  the  railroad  and  other 
premises  hereby  granted,  or  intended  so  to  be,  unto  said  second 
party,  its  successors  or  assigns,  as  it  or  they  shall  reasonably  require. 
"  And,  farther,  whereas  the  said  first  party  herAofore  has  issued 
three  series  of  bonds,  the  payment  of  which  is  secured  by  deeds  in 
trust  of  their  entire  property,  including  the  railroad  and  premises 
hereby  demised,  and  has  issued  preferred  stock — the  aggi^egate 
amount  of  said  bonds  and  stocks  does  not  exceed  the  sum  of  three 
millions  of  dollars  ($3,000,000) — the  said  firet  party  hereby  cove- 
nants and  agrees  that  it  will  pay  said  bonds,  botn  principal  and  in- 
terest, and  the  dividends  on  said  stock,  as  they  snail  respectively 
become  payable,  so  as  to  protect  said  second  party,  its  successors 
and  assigns,  in  the  use  and  peaceable  possession  of  said  railroad, 
and  the  premises  hereby  demised ;  *  but  said  party  of  the  first  part, 
its  successors  and  assigns,  shall  have  the  right,  and  this  indenture  is 
made  upon  the  express  condition,  that,  at  any  time  hereafter,  by 
agreement  with  the  holders  of  said  bonds,  it  may  extend  the  time 
of  payment  of  the  same,  or  said  first  party  may  substitute  for  bonds 
now  outstanding  new  bonds,  and  secure  the  payment  of  such  new 
bonds  by  another  deed  in  trust  of  its  entire  property,  including  the 
railroad,  ^nd  other  premises  hereby  demised,  and  in  such  case  the 
deed  in  trust  last  mentioned,  and  said  preferred  stock,  shall  be  a 
lien  in  all  respects  on  any  right,  title,  or  interest  acquired  by  said 
second  party,  its  successors  or  assigns,  under  and  by  virtue  of  this 
indenture,  as  the  former  deed  in  trust,  and  with  the  same  priority 
of  lien  :  provided,  however,  that  the  total  amount  of  bonds  so  ex- 
tended or  substituted,  and  the  amount  of  such  preferred  stock, 
shall  not  at  any  time,  without  the  consent  of  6aid  second  party. 
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exceed  the  aggregate  amount  of  three  million  dollars  ($3,000,000) ; 
and  further  provided,  that  in  case  that  the  party  of  the  first  part,  its 
successors  and  assigns,  shall  fail  to  pay  the  principal  or  interest  of 
said  bonds,  or  the  dividends  of  said  preferred  stock,  for  a  period 
of  thirty  days  after  the  same  become  due  and  payable,  said  party 
of  the  second  part,  its  successors  and  assigns,  may  proceed  to  pay 
the  same  out  of  the  rental  created  under  this  lease,  so  far  as  the 
same  may  extend  for  the  payment  thereof,  and  the  said  party  of  the 
first  part  shall  account  to  the  said  party  of  the  second  part  for  the 
amount  thus  paid  in  accordance  with  the  terms  of  this  lease. 

*^  It  is  mutually  agreed  that  this  agreement  shall  be  considered 
and  held  perfected  and  binding  on  the  parties  ^preto  when  assented 
to  by  the  stockholders  of  each  party  in  the  mode  and  manner 
pointed  out  and  prescribed  by  statute. 

^'  In  witness  whereof  the  said  party  of  the  first  part,  and  the  said 
party  of  the  second  part,  by  order  of  their  respective  boards  of 
directors,  have  caused  their  names  and  corporate  seals  to  be  affixed 
hereto,  as  well  as  to  the  counterpart  thereof,  by  their  respective 
presidents,  on  the  year  and  day  first  above  mentioned." 

This  agreement  was  duly  assented  to  by  the  stockholders  of  each 
party,  and  on  or  about  May  18, 1871,  the  Cincinnati  &  Springfield 
K.  do.  took  po^ession  of  that  portion  of  the  railroad  extending 
from  Springfield  to  Dayton,  and,  through  the  Cleveland,  Colum- 
bus,  Cincinnati  &  Indianapolis  B.  Co.,  has  ever  since  operated  the 
same  under  the  lease. 

On  May  8,  1881,  the  plaintiffs  and  the  defendant,  each  of  them 
being  duly  authorized  by  a  vote  of  their  respective  stockholders^ 
made  the  following  lease : 

"  Whereas  the  Cincinnati,  Sandusky  &  Cleveland  R.  Co.,  affd 
the  Columbus,  Springfield  &  Cincinnati  K.  Co.,  corporations  exist* 
ing  by  virtue  and  authority  of  the  laws  of  the  State  of  Ohio,  and 
the  Indiana,  Bloomington  &  Western  R.  Co.,  a  corporation  exist- 
ing by  virtue  and  authority  of  the  laws  of  the  States  of  Ohio,  Indi- 
ana,  and  Illinois,,  the  two  former  of  which  companies  have  lines  of 
railroad  constructed  and  in  operation  from  Sandusky  to  Dayton,  in 
said  State  of  Ohio,  and  from  Columbus  to  Springfield,  in  said  State 
of  Ohio,  connecting  at  said  Springfield ;  and  whereas  the  said  In- 
diana, Bloomington  &  Western  R.  Co.  now  owns  and  operates  a 
line  of  railroad  from  Pekin,  in  the  State  of  Illinois,  to  Indianapo- 
lis, in  the  State  of  Indiana,  and  is  now  extending  its  said  line  of 
railroad  from  said  Indianapolis  to  said  Springfield,  Ohio,  by  the 
construction  of  a  new  line  of  railroad  so  as  to  connect  at  said 
Springfield  with  the  lines  of  railroad  of  said  Cincinnati,  Sandusky 
&  Cleveland,  and  Columbus,  Springfield  &  Cincinnati  R.  Cos., 
80  as  to  form  a  continuous  line  for  the  passage  of  cars,  and  thereby 
to  increase  its  facilities  for  doing  an  east  ana  west  bound  business, 
and  to  render  more  profitable  the  large  amount  of  freight  and  pas- 
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sender  business  it  expects  to  bring  to  said  Springfield,  and,  to 
f nruier  facilitate  this  purpose,  desires  to  obtain  a  lease  in  perpetu- 
ity, or  for  as  long  a  time  as  it  lawfully  can,  of  the  lines  of  railroad 
oi  said  Cincinnati,  Sandusky  &  Cleveland,  and  Coluoibus,  Spring- 
field &  Cincinnati  B.  Cos. ;  and  whereas  the  said  lines  of  railroad 
are  continuous  and  not  competing,  and  the  boards  of  directors  of  the 
Cincinnati,  Sandusky  &  Cleveland  and  Columbus,  Springfield  & 
Cincinnati  B.  Cos.,  aforenamed,  having  entered  into  an  agree- 
agreement  to  make  such  a  lease  or  leases,  and  submit  the  same  for 
the  consideration  and  ratification  of  the  stockholders  of  their  re- 
spective  corporations:  now,  therefore,  this  indenture,  made  this 
eighth  (8di)  day  of  March,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  eighty-one  (1881),  by  and  between  the  said  Cincinnati, 
Sandusky  &  Cleveland  B.  Co.  and  the  Columbus,  Springfield  & 
Cincinnati  R.  Co.,  parties  of  the  first  part,  and  the  said  Indiana, 
Bloomington  &  Western  B.  Co.,  party  of  the  second  part,  wit- 
nesseth : 

''  That  the  parties  of  the  first  part,  for  and  in  consideration  of  the 
payments,  covenants,  and  agreements  hereinafter  mentioned,  by, 
for,  and  in  behalf  of  the  party  of  the  scond  part,  its  successors  and 
assigns,  to  be  paid  and  performed,  and  upon  the  conditions  and  re- 
strictions hereinafter  stated,  the  said  parties  of  the  first  part  do 
hereby  gi*ant,  lease,  and  demise  unto  the  said  party  of  the  second 
part,  its  successors  and  assigns,  the  entire  railroads  of  the  said  par- 
ties of  the  first  part,  lying  in  and  extending  from  the  city  of  San- 
dusky, in  Erie  county,  to  the  city  of  Dayton,  in  Montgomery 
county,  anc}  from  the  town  of  Carey,  in  Wyandot  county,  to  the 
town  of  Findlay,  in  Hancock  county,  and  from  the  city  of  Colum- 
bus, in  Franklin  county,  to  the  city  of  Springfield,  in  Clarke 
county — ^all  in  the  State  of  Ohio— now  constioicted,  or  which  shall 
hereaiter  be  constructed,  as  provided  in  this  agreement ;  that  is  to 
say,  their  real  estate  and  rights  of  way,  their  side  tracks,  machine- 
shops,  engine-houses,  warehouses,  roadbeds,  gravel-pits,  bridges, 
superstructures,  tracks,  and  appurtenances  connected  with  the  same, 
their  depot  stations,  water-houses,  rolling-stock,  and  equipment, 
and  all  property  rights  and  interests  of  every  description  acquired 
and  now  held,  or  which  hereafter  shall  be  acquired,  by  said  party 
of  the  first  part,  for  the  construction,  maintenance,  and  .operation 
of  said  ;*ailroads  that  maybe  appurtenant  thereto  and  necessary  for 
their  operation,  or  intended  for  such  use. 

"  To  have  and  to  hold  said  railroads,  and  all  and  singular  the 
premises,  with  their  appurtenances,  hereinbefore  demised  and  ex- 
pressed, or  intended  so  to  be,  unto  the  said  Indiana,  Bloomington 
&  Western  B.  Co.,  its  successors  and  assigns,  from  the  first  (1st)  day 
of  May,  A.D.  1881,  for  and  daring  and  until  the  end  of  the  fnU 
term  of  ninety-nine  (99)  years  thence  next  ensuing,  and  renewable 
from  time  to  time  lor  like  periods  forever:  provided,  however. 
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that  whereas  the  parties  of  the  first  part  have  heretofore  issued 
four  series  of  bonds  now  outstanding,  and  have  also  issued  preferred 
stock  not  exceeding  in  the  ag:gregate  four  millions  of  dollars,  the 
payment  of  which  is  securea  by  deeds  of  trust  of  the  entire  prop- 
erty of  the  said  parties  of  the  first  part,  the  said  parties  of  the  first 
part,  their  successors  and  assigns,  shall  have  the  right,  and  this  in- 
denture is  made  upon  the  express  condition  that,  at  any  time  here- 
after, by  agreement  with  the  holders  of  said  bonds  and  preferred 
stock,  they  may  extend  the  time  of  payment  of  same,  or  said  par- 
ties of  the  first  part,  their  successors  and  assigns,  may  substitute 
new  bonds  and  preferred  stock  therefor  and  secure  the  payment  of 
such  new  bonds  and  preferred  stock  by  other  deed  or  deeds  in  trust 
of  their  entire  property,  including  the  railroads  and  other  property 
hereby  demised ;  and  in  such  case  the  said  deed  or  deeds  in  trust 
last  mentioned,  and  the  preferred  stock,  shall  be  a  prior  lien  in  all 
respects  on  any  right,  title,  or  interest  acquired  by  said  party  of  the 
second  part,  its  successors  and  assigns,  under  and  by  virtue  of  this 
indenture,  as  the  former  deeds  in  trust,  and  with  the  same  priority 
of  lien. 

"  The  total  amount  of  bonds  and  preferred  stock  so  extended  or 
substituted,  however,  shall  not  at  any  time  exceed  in  the  aggregate 
the  sum  of  four  millions  of  dollars  without  the  consent  of  the  said 
party  of  the  second  part ;  and  the  said  parties  of  the  first  part,  their 
successors  and  assigns,  hereby  covenant  and  agree  with  the  party 
of  the  second  part,  its  successors  and  assigns,  that,  during  said 
term  of  ninety-nine  (99)  yeare  (or  any  other  term  of  years)  hereby 
granted  and  demised,  they  will  at  all  times  keep  and  maintain 
their  corporate  existence  and  organization;  that  they  will  not  know- 
ingly do  or  omit  to  do  any  act  or  thing  whereby  their  corporate 
powers,  rights,  or  privileges,  or  the  term  hereby  created,  may  be 
forfeited  or  endangered,  and  the  possession  and  use  of  said  rail- 
roads and  premises  hereby  granted  to  said  second  party,  its  succes- 
sors and  assigns,  restricted  ;  and  said  parties  of  the  first  part,  their 
successors  and  assigns,  hereby  covenant  and  agree  with  the  party 
of  the  second  part,  its  successors  and  assigns,  that  during  the  said 
term  of  ninety-nine  (99)  years^  or  any  other  term  herein  provided,  ' 
it  shall,  at  all  times,  peaceably  and  quietly  have,  hold,  and  enjoy 
the  said  demised  and  granted  railroad  premises  and  appurte- 
nances, without  let,  hindrance,  or  interference  from  said  parties 
of  the  first  part,  their  successors  or  assigns,  or  any  other  person  or 
persons  whomsoever  claiming  from  or  under  it  or  them,  or  either 
of  them.  And  the  said  parties  of  the  first  part,  their  successors  and 
assigns,  further  covenant  and  agree  that  on  or  before  the  expiration 
of  ninety-nine  (99)  years,  or  any  other  term  herein  provided,  they, 
or  either  of  them,  will,  at  the  request  and  expense  of  the  said  party 
of  the  second  part,  its  successors  or  assigns,  grant  and  execute  to 
the  said  party  of  the  second  part,  its  successors  and  assigns,  a  new 
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lease  of  the  railroads  and  premises  hereby  demised  for  the  further 
term  of  ninety-nine  (99)  years,  to  commence  at  the  expii*ation  of 
the  term  hereby  granted,  and  at  or  before  the  expiration  of  every 
renewal  thereof,  at  the  same  rental,  payable  in  like 'manner,  and 
sabject  to  the  like  covenants,  agreements,  conditions,  and  restrict- 
ions as  are  contained  in  these  presents. 

^^  And  said  parties  of  the  tirst  part  farther  covenant  and  agree 
that  upon  the  request  of  said  party  of  the  second  part,  its  succes- 
sors and  assi&^ns,  it  or  they,  or  either  of  them,  will  proceed  under 
the  laws  of  the  State  of  Ohio,  and  appropriate  such  i-eal  estate  and 
rights  and  interests  as  may  be  required  for  the  maintenance  or 
operation  of  their  or  either  of  their  lines  of  railroad  ;  said  party  of 
the  second  part,  its  successors  and  assigns,  paying  all  costs  and 
damages  therefor,  or  for  which  said  parties  of  the  first  part,  or 
either  of  them,  may  thereby  become  liable.  And,  further,  that 
upon  like  request,  and  at  the  cost  and  charge  of  said  party  of  the 
second  part,  its  successors  and  assigns,  the  said  parties  of  the  first 
part,  their  successors  and  assigns,  will  make  and  execute  such  fur- 
ther and  other  lawful  deeds,  assurances,  and  confirmations  of  the 
railroads  and  premises  hereby  granted,  or  intended  so  to  be,  unto 
the  said  party  of  the  second  part,  its  successor  and  assigns,  as  it 
or  they  shall  I'easonably  or  of  right  require ;  and  the  said  party  of 
the  second  part,  its  successors  and  assigns,  hereby  covenants  and 
agrees  with  the  parties  of  the  first  part,  their  successors  and  assigns, 
that  it  will  pay,  as  rental  for  the  aforenamed  granted  and  demised 
railroads  and  appurtenances,  thirty-three  and  one  third  per  centum 
of  the  total  gross  earn'mgs  and  receipts  of  said  granted  and  demised 
railroads  and  property,  which  said  thirty-three  and  one-third  per 
centum  of  said  gross  earnings  and  receipts  it  is  hereby  guaranteed 
by  said  party  of  the  second  part,  its  successors  and  assigns,  shall 
not  be  less  than  three  hundred  thousand  dollars  ($300,000)  in  any 
one  year  during  the  continuance  of  this  lease;  and  if,  from  any 
cause,  said  thirty-three  and  one-third  per  centum  of  the  said  gross 
earnings  and  receipts  should  in  any  year  fall  short  of  threeliun- 
dred  thousand  dollars  ($300,000),  the  said  party  of  the  second  part, 
its  successors  or  assigns,  will  make  up  and  pay  each  and  every 
such  deficit  out  of  its  or  their  own  money ;  and,  whenever  the 
said  thirtV'three  and  one-third  per  centum  of  the  said  gross  earn- 
ingB  EDdWeiDts  shall  exceed^  any  one  year  the  enm  of  five 
hundred  and  fifty  thousand  dollars  ($550,000)  all  such  excess  shall 
inure  to  and  be  retained  by  the  party  of  the  second  part.  Said 
gross  earnings  and  receipt^  are  to  be  determined  from  the  entire 
gross  earnings  and  receipts,  from  all  sources  whatsoever,  or  how- 
ever derived,  of  the  railroads  and  property  hereby  leased,  or  any 
portion  thereof,  and  the  business  of  the  roads  shall  be  so  transacted, 
and  the  books  and  accounts  thereof  so  kept,  by  said  party  of  the 
eeoond  part,  its  successors  and  assigns,  as  to  clearly  exhibit  the  said 
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entire  gross  earnings  and  receipts  without  any  dednctions  what, 
ever  .    Said  amount  of  three  hundred  thousand  dollars  ($300,000) 
per  annum  gaarauteed  rental  shall  be  paid  to  the  parties  of  the 
first  part  in   equal  monthly   payments  of  twenty-nve  thousand 
dollars  each  at  the  end  of  each  and  every  month  from  the  date  of 
this  lease,  and  the  balance  of  the  thirty-three  and  one-third  per 
centum  of  the  said  gross  earnings  and  receipts  shall  be  paid 
quarter-yearly,   on  the    first  days   of  October,   January,   April, 
and  July  of  each   and   every  year  from   and   after  the  date   of 
this  lease;  eight  one-thirtieths  of  said  guaranteed    rental  to   be 
so  paid  to  the  said  Columbus,  Sprin^eld  &  Cincinnati  B.  Co. 
twenty-two  one-thirtieths  to  said  Cincinnati,  Sandusky  and  Cleve- 
land K.  Co. ;  and  one-fifth  of  the  balance  of  the  said  thirty-three 
and  one-third  per  centum  of  the  said  gross  earnings  and  receipts 
shall  be  paid  to  the  said  Columbus,  Springfield  &  Cincinnati  K. 
Co.;  twenty-two  one-thirtieths  to  said   Cincinnati,  Sandusky   & 
Cleveland  R.  Co.;  and  one-fifth  of  the  balance  of  the  said  thirtj-- 
three  and  one-third  per  centum  of  the  said  gross  earnings  and  re- 
ceipts shall  be  paid  to  the  said  Columbus,  Springfield  &  Cincinnati 
B.  Co.,  and  four-fifths  to  the  said  Cincinnati,  Sandusky  &  Cleve- 
land  B.  Co.      Said  party  of  the  second  pai*t,  its  successors   and 
assigns,  further  agrees  that  it  or  they  will  render  to  the  said  par- 
ties of  the  first  part,  their  successors  and  assigns,  properly  de- 
tailed accounts  of  said  gross  earnings  and  receipts  quarter-yearly, 
and  will  allow  said  parties  of  the  fii'st  part  their  successors  and  as- 
signs, by  their  proper  officers  or  employees  duly  authorized,  such 
free  access  to  its  or  their  books,  papei's,  and  accounts  as  may  be 
required  to  ascertain  the  correctness  of  the  accounts  so  rendered  : 
^^  Provided,  always,  and   these  presents  are  upon  the  express 
condition,  that  if  the  said  party  of  the  second  part,  its  successors 
and  assigns,  shall  neglect  or  fail  to  pay  to  the  said  parties  of  the 
first  part,  their  successors  or  assigns,  the  amount  of  rental  herein- 
after provided  to  be  paid,  or  any  part  thereof,  for  a  period  of  thirty 
days  after  the  same  ought  to  have  been  paid,  as  aforesaid,  or  in  case 
the  said  party  of  the  second  part,  its  successors  and  assigns,  shall 
not  from  time  to  time,  and  at  all  times  during  the  continuance  of 
this  lease,  well  and  truly  observe,  perform,  fulnl,  and  keep  all  and 
singular  the  covenants,  conditions,  and  agreements  hereinbefore  or 
hereinafter  contained  which  are  or  ought  to  be  kept  and  performed 
by  said  party  of  the  second  part,  its  successors  and  assigns,  accord- 
ing to  the  true  intent  and  meaning  of  these  presents,  then  in  any 
and  every  such  case  the  said  parties  of  the  first  part,  their  succes- 
sors and  assigns,  shall  have  the  right  to  re-enter  upon  said  railroads 
and  other  premises  hereby  demised,  and  to  repossess  and  enjoy  the 
same  as  of  their  former  estate,  anything  hereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding;  and  the  said  party 
of  the  second  part  shall  be^ liable  to  the  parties  of  the  first  part  aiid 
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each  of  tliein  for  all  damages  which  they  or  either  of  them  may 
6U8tain  by  any  default  of  the  party  of  the  second  part,  bnt  no  such 
forfeiture  shall  be  declared  nnless  the  said  party  of  tlie  first  part 
shall  have  first  notified  the  said  party  of  the  second  part  of  the  de- 
faalt  complained  of,  and  request  the  performance  of  this  contract 
in  that  behalf  by  the  said  party  of  the  second  part,  its  saccessors 
and  assigns ;  and  the  said  party  of  the  second  part,  its  successors 
and  assigns,  further  agree  that  it  or  they  will  diligently  prosecute 
the  building  of  the  line  of  railroad  from  Indianapolis  to  Spring- 
£eld,  hereinbefore  named,  and  complete  the  same,  and  have  it  dn^ 
connected  and  in  operation  with  the  line  of  railroad  of  said  party 
of  the  second  part  at  said  Indianapolis,  and  with  the  line  of  rail- 
road of  said  party  of  the  first  part  at  said  Springfield,  on  or  before 
Januai'y  1,  1882,  and  will  run  and  operate  the  said  line  of  railroad 
in  connection  with  the  lines  of  the  parties  of  the  first  part,  and  will 
not  become  interested  in  the  earnings  of  any  competinfc  railroads 
t^  the  roads  of  the  parties  of  the  first  part,  or  either  of  tliem ;  and 
said  party  of  the  second  part  further  agi*ees  that  all  business  arising 
from  its  lines  of  railroad  to  said  Sprin^eld,  and  destined  for  points 
north  and  northeast  thereof,  shall  be  sent  over  the  Cincinnati,  San- 
dusky &  Cleveland  B.  as  far  towards  Sandusky  as  may  be  neces- 
sary to  secure  the  greatest  amount  of  earnings  thei*efrom  to  the 
parties  of  the  first  part,  and  all  business  destined  for  points  east  and 
southeast  thei*eof  shall  be  sent  via  Columbus  over  the  Columbus, 
Springfield  &  Cincinnati  R. ;  and  the  said  party  of  the  second  part, 
its  successors  and  assigns,  hei*eby  covenants  and  agrees  with  the  said 
parties  of  the  first  part,  their  successors  and  assigns,  that  it  and  they 
will,  during  the  term  hereby  granted,  well  and  truly  pay  the  rental 
hereinbefore  provided  promptly  at  the  times  and  in  the  manner 
limited  and  prescribed  herein  for  the  payment  thereof,  accoitliDg 
to  the  true  intent  and  meaning  of  these  presents,  and  that  in  com- 
puting the  amount  of  the  total  receipts  and  earnings  on  the  lines 
of  the  railroads  of  the  parties  of  the  first  part  it  will  allow  on  all 
through  business  between  Peoria  and  Sanausky,  and  between  Pe- 
oria and  Columbus,  full  pro  rata  to  each  road,  according  to  tlie 
number  of  miles  hauled  on  each ;  and  said  party  of  the  second  part, 
its  successors  and  assigns,  further  agi*ee  that  it  and  they  will,  dur- 
ing the  continuance  of  this  lease,  maintain  and  keep  in  good  order 
and  condition  by  renewals  and  repairs  the  railroads  and  other  prop- 
erty hereby  demised,  and  to  add  such  hew  cars,  engines,  and  roll- 
ing stock  as  may  be  necessary  to  replace  such  as  may  become  worn 
out  or  destroyed,  so  as  to  keep  said  equipment  up  to  its  present 
standard  of  valne  and  e£Sciency,  and  to  mark  distinctly,  in  the  usual 
manner,  all  such  new  cars,  engines,  and  rolling  stock,  to  denote 
that  they  belong  and  appertain  to  the  Cincinnati,  Sandusky  & 
Cleveland  B.  Co.,  and  so  deliver  them  upon  the  railroad  of  said  com- 
pany, free  from  all  liens,  as  its  property,  subject  only  as  their  other 
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property  to  the  terms  of  this  lease ;  aad  all  such  cars,  engines,  or 
other  rolling  stock  shall  be  so  distinctly  masked  as  aforesaid  before 
leaving  the  shops  or  other  places  of  manufacture.  The  party  of 
the  second  part,  its  successors  and  assigns,  will  also  make  alt  renew-' 
als  of  track  upon  the  raih'oads  of  the  parties  of  tlie  first  part  with 
steel  rails  of  not  less  than  fifty-six  pounds  to  the  linear  yard,  and 
Mrili,  as  rapidly  as  good  management  may  require,  provide  the  en- 
tire tracks  of  the  railroads  of  the  parties  of  the  first  part  with  such 
steel  rails,  and  will  at  all  times  keep  and  maintain  the  tracks  of  the 
said  railroads,  and  each  of  them,  in  first-class  condition  of  repair; 
that  it  and  they  will  also  run  and  operate  said  railroads  of  the  par- 
ties of  the  first  part  in  such  manner  that  the  corporate  rights  and 
privileges  of  said  parties  of  the  first  part  shall  not  be  impaired  or 
endangered ;  that  it  will  furnish  the  public  all  reasonable  accommo- 
dation in  the  running  of  its  trains  and  otherwise  over  said  roads  of 
the  parties  of  the  first  part ;  that  it  will  indemnify  and  save  harm- 
less the  said  parties  of  the  firet  part  from  all  liabilities  and  claims 
for  damages  and  losses  incurred  and  arisine;  in  any  manner  in  the 
running  of  said  railroads ;  and,  in  general,  that  it  will  operate  said 
railroads  of  the  parties  of  the  first  part,  and  furnish  such  eauip- 
ments,  stations,  and  other  appurtenances  thei*efor,  as  are  suited  for 
and  required  by  a  railroad  oi  the  best  class,  and  that  it  will  use  all 
necessary  and  possible  efforts  to  facilitate  and  increase  the  business 
of  the  railroads  hereby  leased. 

"  The  said  party  of  the  second  part  further  agrees  that  it  will  pay 
all  taxes  and  assessments  whatsoever  that  may  be  levied  by  eitner 
the  State  of  Ohio,  or  the  United  States  of  America,  or  under  the 
authority  of  either  thereof,  on  the  roads  and  property  hereby  de- 
mised, or  on  their  earnings  and  receipts,  and  on  sul  dividends  and 
interest  which  may  be  paid  by  the  parties  of  the  first  part,  but  not 
including  any  taxes  or  assessments  which  may  be  made  against  the 
individual  holders  of  the  stock  or  bonds  of  the  parties  of  the  first 
part ;  that  it  will  procure  and  keep  policies  of  insurance  in  full 
force  upon  all  bridges,  docks,  buildings,  engines,  cars,  and  other 
equipments  and  maciiinery,  and  other  property  hereby  demised,  to 
the  extent  at  least  of  two-thirds  of  the  full  value  thereof ;  and  to 
have  such  policies  written  for  the  benefit  of  whom  it  may  concern, 
and  fully  protecting  and  referring  to  the  respective  interests  of  the 
parties  hereto,  and  in  case  of  loss  all  sums  received  from  under- 
writers of  existing  or  future  policies  of  insurance  shall  inure  to 
the  party  of  the  second  part,  and  to  be  expended  in  repairing  or 
replacing,  as  the  case  may  be,  the  property  damaged  or  destroyed. 
The  party  of  the  second  part  shall,  whenever  requested  by  the 
parties  of  the  first  part,  or  either  of  them,  furnish  a  special  car,  and 
transport  therein  the  board  or  boards  of  directors  of  the  parties  of 
the  first  part,  or  a  committee  thereof,  free  of  cost,  over  the  roads 
of  the  putties  of  the  first  part,  as  often  as  four  times  each  year,  IT 
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required  ;  giving  them  stiitable  time  and  opportunity  to  examine 
the  condition  of  the  roads  and  other  property  nereby  demieed.  The 
party  of  the  second  part,  its  saccessors  and  assigns,  also  further 
aeree  that  it  or  they  will  not  transport  any  wood  or  ties  cut  in  any 
of  the  counties  of  the  State  through  which  the  lines  of  the  railroads 
of  the  parties  of  the  first  part  pass  at  less  than  the  regular  local 
rates  for  timber,  lumber,  and  wood.  It  is  also  mutually  agreed  be- 
tween the  parties  hereto  that  in  case  the  parties  of  the  first  part, 
their  successore  and  assigns,  shall  fail  to  pay  the  interest  or  princi- 
pal of  the  bonds  or-preferred  stock  hereinbefore  named,  for  a  pe- 
riod of  thirty  (30)  days  after  the  same  shall  have  become  due  and 
payable,  the  said  party  of  the  second  part,  its  successors  and  assigns, 
may  proceed  and  pay  the  same  to  the  parties  entitled  thereto  out 
of  the  rental  created  and  provided  for  under  this  lease ;  and  the 
amount  so  paid  shall  be  charged  to  the  parties  of  the  first  part  and 
deducted  from  the  money  then  due,  or  to  become  due,  to  the  par- 
ties of  the  first  part,  under  this  lease.  In  case  the  parties  of  the 
first  part  should  fail  to  extend  the  time  of  payment  of  any  of  said 
bonds,  or  negotiate  new  securities  in  lieu  of  them  as  hereinbefore 
provided,  then  the  said  party  of  the  second  part  may  renew  the 
same  at  a  rate  of  interest  not  in  excess  of  that  now  payable  in  said 
bonds,  respectively,  or  may  pay  and  dischar^  said  bonds,  and  have 
a  lien  upon  the  premises  hereby  demised  for  the  payment  of  the 
same,  and  a  credit  on  the  rental  herein  reserved  ox  tne  amount  of 
the  interest  on  the  bonds  so  paid.  It  is  also  further  mutually  agreed 
and  understood  between  the  parties  hereto  that  the  Cincinnati,  San- 
dusky &  Cleveland  K.  Co.  sells  to  the  party  of  the  second  part  all 
the  fuel,  lumber,  timbet*,  new  ties,  oil  waste,  all  new  and  old  rails 
not  in  the  track  at  the  time  this  lease  goes  into  effect,  and  all  such 
stationery  and  other  supplies  furnished  for  use  upon  the  lines  of 
railroad  hereby  leased  as  may  be  available  for  use,  and  desired  by 
the  said  party  of  the  second  part.  In  inventory  and  cost  appraisal 
of  the  aforenamed  supplies  and  rails  shall  be  made  before  this  lease 
goes  into  effect,  by  three  persons,  one  of  whom  shall  be  appointed 
by  the  parties  of  the  first  part,  one  by  the  party  of  the  second  part, 
and  the  other  by  the  two  persons  so  appointed ;  the  decision  of 
either  two  of  which  shall- be  final  both  as  to  the  quantities  of  said 
supplies  and  rails  thus  sold,  and  their  cost  value  as  hereinbefore 
named ;  the  total  amount  of  which  said  cost  value  the  party  of  the 
second  part  hereby  agrees  to  pay  in  cash  to  the  Cincinnati,  San- 
dusky &  Cleveland  R.  Co.  in  or  within  ^thirty  (30)  days  after  this 
lease  goes  into  effect. 

^'  It  is  also  mutually  agreed  that  all  the  tracks,  bridges,  buildings, 
locomotives,  cars,  and  other  property  of  the  parties  of  the  first  part 
hereby  leased  shall,  as  soon  as  practicable,  and  within  sixty  (60^ 
days  after  the  date  of  this  lease,  be  duly  inventoried  and  appraised 
in  manner  and  form  as  hereinbefore  provided  for  the  inventory 
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and  appraisal  of  the  fiupplies  and  rftils ;  and  said  inventory  and  ap- 
praisal, when  completed,  shall  be  copied  in  triplicate,  ona  copy 
thereof  to  be  placed  for  filing  and  record  with  the  Indiana,  Bloom- 
ington  &  Western  K.  Co.  and  one  copy,  for  lilse  purpose,  to  each 
the  Cincinnati,  Sandusky  &  Cleveland  K.  Co.  and  the  Columbus, 
Springfield  &  Cincinnati  K.  Co.,  and  also  for  the  purpose  of  eiu 
nbling  the  respective  parties  hereto  the  better  to  determine  from 
time  to  time  ii  any  waste  or  depreciation  of  the  property  has  taken 
place ;  said  appraisal  to  be  made  on  a  basis  of  value  of  gold  coin 
of  the  United  States  of  America ;  and  at  the.  termination  of  this 
lease  a  like  inventory  and  appraisal  shall  be  made,  in  like  manner, 
of  the  same  or  substitute  property,  to  determine  whether  all  such 
property  is  then  in  good,  better,  or  worse  condition  of  efficiency ; 
and  the  parties  making  such  inventory  and  appraisal  shall  appraise 
the  difference  in  value,  if  any,  and  any  sucli  difference  snail  be 
equalized  by  payment  from  ouq  party  to  the  other  as  the  case  may 
require ;  and  to  have  such  waste,  depreciation,  or  betterment  and 
improvement,  if  any,  as  the  case  may  be,  restored  and  made  good. 
It  is  also  agreed  by  the  parties  of  tne  first  part  that  the  party  of 
the  second  part,  its  successors  and  assigns,  sliall  have  the  right  to 
use  the  name  of  the  parties  of  the  first  part  so  far  as  it  may  be 
necessary  for  it  to  do  so  in  bringing  any  actions,  and  in  making  any 
defences. 

^'  It  is  also  farther  a^eed  by  the  party  of  the  second  part,  its 
successors  and  assigns,  that  the  Cincinnati,  Sandusky  &  Cleveland 
R.  Co»  shall  retain  to  itself  for  its  own  uses  and  purposes  all  real 
estate  it  may  possess,  not  appurtenant  to  its  line  of  railroad,  or 
necessary  for  its  use  and  operation ;  more  particularly  the  properties 
recovered  from  Rush  R.  Sloan,  its  former  president.  And  whereas, 
the  said  Cincinnati,  Sandusky  &  Cleveland  R.  Co.  has  hereto- 
fore leased  the  portion  of  its  road  between  Springfield,  in'  Clarke 
county,  and  Dayton,  in  Montgomery  county,  the  said  party  of  the 
second  part  assumes  such  lease,  and  all  existing  contracts  and 
agreements,  of  said  parties  of  the  first  part.  And  it  is  also  hereby 
mutually  agreed  that  if  from  anv  cause  either  of  the  parties  hereto 
shall  neglect  or  fail  to  appoint  the  person  herein  provided  to  act  as 
appraiser  for  the  inventory  and  appraisal  of  the  supplies  and  rails, 
and  of  the  track,  locomotives,  etc.,  hereinbefore  named,  it  shall  be 
competent  for  the  appraiser  appointed  by  the  other  party  to  ap- 
point both  of  such  appraisers.  And  it  is  further  agreed  that  the 
party  of  the  second  part  will  furnish,  free  of  charge  to  the  parties 
of  the.  first  part  suitable  rooms  and  accommodations  in  the  general 
office  buildings  at  Sandusky,  Springfield,  and  Columbus,  Ohio,  for 
the  offices  of  the  president,  secretaries^  and  treasurers  of  the  parties 
of  the  first  part ;  and  that  until  the  completion  of  the  road  of  the 
party  of  the  second  part  said  party  of  the  second  part  will  ^ot 
change  the  managing  agents  and  employees  of  the  parties  of  the 
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first  part  except  with  the  consent  of  the  president  of  said  parties 
of  the  first  part. 

*'In  witness  whereof,  the  said  parties  hereunto  have  caased  this 
lease  to  be  signed  by  their  respective  presidents,  and  attested  bj 
their  respective  secretaries,  and  have  caused  their  corporate  seals 
to  be  hereto  attached  the  day  and  year  above  written,  in  triplicate/' 

The  lease  was  daly  executed  and  delivered,  and  on  ]^y  1, 1881, 
the  defendant  took  possession  of  the  roads  an(}  property  leased  so 
far  as  it  could,  and  holds  the  same.  And  since  then,  May  1, 1881, 
the  defendant  has  received  the  rent  and  has  enjoyed  the  benefits 
secured  to  the  lessor  by  the  prior  lease  of  November  28,  1870, 
which  was  so  obtained  by  the  aefendant.  At  the  end  of  the  first 
quarter,  after  July  81,  1881,  a  dispute  arose  as  to  what  rent  the 
defendant  should  pay  plaintiffs  for  the  part  of  the  road  between 
Springfield  and  Dayton ;  whether  it  should  be  33^  per  cent  of  the 
gross  eaniings  and  receipts  of  that,  part  of  the  road,  or  only  33| 
per  cent  of  what  wa»  paid  over  to  the  defendant,  either  sum 
making  more  than  the  minimum  amount  to  be  paid.  After  the 
end  of  the  second  quarter,  on  February  18,  1882,  plaintiflEs  brought 
suit  for  the  rent  claimed  and  not  paid ;  and  they  set  forth  the  two 
leases  in  full,  with  averments  of  gross  earning  and  receipts  and 
failure  to  pay  amounts  due,  and  plaintiffs  claimed  judgment  for 
the  unpaid  amount  of  33^  per  cent  of  the  gross  earnings  and  re- 
ceipts, with  interest.  The  defendant  .admitted  corporate  exist- 
ence, and  denied  every  oth(er  allegation  or  statement 

On  the  trial  the  court  of  common  pleas  gave  judgment  for  the 
defendant.  A  bill  of  exceptions  was  taken  ;  and  on  proceedings 
in  error  the  district  court  found  as  matter  of  fact — 

^'  That  the  defendant  has  operated  since  May  1, 1881,  the  plain- 
tiffs' i-ailroads  between  Sandusky  and  Springfield  and  Sprin^eld 
and  Columbus,  under  the  lease  to  it  in  said  petition  exhibited,  and 
has  received  from  the  Cleveland,  Columbus,  Cincinnati  &  Indian- 
apolis K.  Co.  the  thirty-five  per  cent  of  its  gross  earnings  and  re- 
ceipts on  that  part  of  said  railroad  between  Springfield  and  Day- 
ton, under  the  lease  in  said  petition  first  exhibited,  from  May  1, 
1881,  to  the  bringing  of  this  suit ;  and  that  if  the  true  construc- 
tion of  the  lease  from  the  plaintiffs  to  the  defendant,  exhibited  in 
the  plaintiffs'  petition,  be  tnat  the  defendant  is  obliged  to  account 
for  and  pay  to  the  plaintiffs  thirty-three  and  one-third  per  cent  of 
the  gross  earnings  and  receipts  realized  by  the  Cleveland,  Colum- 
bus, Cincinnati  &  Indianapolis  K.  Co.  by  the  operation  of  tliat 
portion  of  the  plaintiffs'  road  between  Springfield  and  Dayton, 
under  the  lease  in  said  petition  first  exhibited,  that  then  there  is 
due  and  payable  to  the  plaintiffs  from  the  defendant  the  several 
am9unts  claimed  in  the  plaintiff's  petition ;  but  that  if  the  true 
construction  of  the  said  lease  from  the  plaintiffs  to  the  defendant 
be  that  the  defendant  is  required  to  account  for  and  pay  thirty- 
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three  and  one-third  per  cent  of  the  rental  onlj,  dne  from  and  paid 
by  the  Cleveland,  Colnmbns,  Cincinnati  &  Indianapolis  K.  Co.  for 
the  use  of  that  portion  ot  the  said  railroad  between  Springiield  and 
Dayton,  under  the  lease  in  said  petition  iirat  exhibited,  that  then 
and  in  that  ease  thei*e  is  nothing  due  from  tite  defendant  to  the 
plaintiffs  on  the  .eanse  of  action  set  forth  in  the  plaintiffs^  petition. 
And  it  further  appearing  to  the  court,  all  the  judges  concurring 
therein,  that  the  decision  of  the  question  as  to  which. of  said  con-^ 
stractions  of  said  lease,  under  the  facts  and  circumstances  set  forth 
in  the  bill  of  exceptions  in  this  case,  is  the  true  construction  of  the 
lease  from  the  plaintiffs  to  the  defendant  involves  difficult  and  im- 
portant questions  of  law,  and  all  the  judges  of  this  court  being  of 
opinion  tliat  this  cause  ought  to  be  reserved,  it  is  bj  the  court,  on 
motion  of  the  plaintiffs,  ordered  that  this  cause  be,  and  the  same  is 
hereby,  reserved  for  decision  in  the  supreme  court." 

Bowman  dk  Bovnnan  and  R.  P.  Ranney  for  plaintifib  in  error. 

C.  W.  Fcdrbobnka  and  Wm.  H.  West  for  defendant  in  error. 

FoLLBTT,  J. — The  parties  desire  *^  the  true  construction  of  the 
lease  from  the  plaintiffs  to  the  defendant,"  as  to  one  matter  only : 
What  rent  shall  now  be  paid  to  plaintiffs  for  the  part  quutioh. 
of  the  railroad  from  Springfield  to  Dayton  ?  The  corporate  exist- 
ence of  the  parties  is  admitted,  and  their  competency  to  make  the 
lease  is  not  questioned.  There  is  no  claim,  Iby  either  party,  that 
there  was  any  mistake  or  fraud  on  the  part  of  any  one ;  and  neither 
party  asks  for  any  reformation  or  change  of  any  part  of  the  lease. 
There  does  not  seem  to  be  any  substantial  dispute  between  the 
parties  as  to  the  legal  prtnciples  that  govern  tne  construction  of 
the  lease ;  and  all  agree  that  the  per  cent  to  be  paid  is  33^  per^ 
cent. 

But  they  dispute  as  to  the  basis  on  which  to  compute  the  amount 
of  rent  to  be  paid.  Is  such  basis  the  entire  gross  earning  and  re- 
ceipts of  all  the  property  and  railroads  owned  and  leas^  hy  tlie 
plaintiffs,  including  the  part  from  Springfield  to  Dayton  ?  This  is 
the  claim  of  plaintiffs:  and  the  defendant  admits  that  such  basis 
would  be  correct  if  the  defendant  controlled  and  operated  the 
entire  line  of  railroad,  and  that  such  a  basils  will  be  correct  when 
tiie  prior  lease  is  ended,  and  the  defendant  comes  into  possession 
of  the  part  from  Springfield  to  Dayton.  The  defendant  claims 
that  the  correct  basis  now  should  not  include  the  gross  earnings 
and  receipts  of  the  part  of  the  railroad  from  Springfield  to  Day- 
ton, but  only  the  35  per  cent  rents  received  by  tiie  defendant  from 
the  company  operating  that  part. 

The  aispute  is  shown  as  follows:  Dunns  a  certain  time  the 
gross  earnings  and  receipts  of  that  part  of  the  road  are  $300,000, 
of  which  35  per  cent,  $105,000,  as  rent,  is  paid  to  the  defendant. 
Plaintiffs  claim  that  the  33^  per  o&at  of  the  $300,000,  which  is 
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$100,000,  should  be  paid  to  them ;  but  defendant  claims  it  should 
pay  only  88J  per  cent  of  tlie  $105,000  rent  received  by  it,  which 
18  $35,000 ;  making  a  diffei*ence  to  each  party  of  $65,000  for  each 
$300,000  of  such  gross  earnings  and  receipts. 

An  examination  of  this  lease  of  March  8,  1881,  shows  that  the 
FBOTOoaw  OT  defendant  aereed  to  "  pay,  as  rental  for  the  aforenamed 
B^sn  ^ur^  granted  and  demised  railroads  and  appurtenances, 
SHOULD BBPAm.  thirty-tlirce  and  one-third  per  centnm  of  the  total  gross 
earnings  and  receipts  of  said  granted  and  demised  railroads  and 
property."  And  the  lease  provides  that  ^^  said  gross  earnings  and 
receipts  are  to  be  determined  from  the  entire  gross  earnings  and 
receipts  from  all  sources  whatsoever,  or  however  derived,  of  the 
railroads  and  property  hereby  leased,  or  any  portion  thereof." 

The  railroaas  and  property  thus  leased  are  generally  described 
by. the  lease  as  ^Hhe  entire  railroads  of  the  said  parties  of  the  first 
part  lying  in  and  extending  from  the  city  of  Sandusky^  in  Erie 
county,  to  the  city  of  Dayton,  in  Montgomery  county,  and  from 
the  town  of  Gary,  in  Wyandot  county,  to  the  town  of  Findlay,  in 
Hancock  county,  and  from  the  city  of  Columbus,  j^  Franklin 
county,  to  the  city  of  Springfield,  in  Clarke  county, — all  in  the 
State  of  Ohio, — now  constructed,  or  which  shall  hereafter  be  con- 
structed, as  provided  in  this  agreement."  There  follows  the  above 
a  more  minute  description  of  the  property  leased.  The  part  of 
the  railroad  from  Springfield  to  Dayton  is  express^  included  in 
the  part  extending :  from  Sandtisky  to  Dayton.  And  it  is  not 
claimed  that  this  part  is  included  by  mistake,  or  that  the  lease  any- 
where excludes  such  part. 

This  language  is  plain  and  specific,  and  includes  the  entire  line 
of  railroads,  and  provides  that  tpe  ^^  gross  earnings  and  receipts"  of 
the  entire  line  shall  be  the  basis  for  computing  the  rent.  We  need 
not  add  to  the  principles  of  constrhetion  as  gathered  and  stated  in 
Lawler  v.  Burt,  7  Ohio  St.  340,  349. 

It  is  claimed  that  certain  facts  as  to  the  property,  and  certain 
words  and  covenants  of  the  leases,  I'equire  this  language  to  express 
saihe-pbovi.  a  meaning  other  than  the  words  seem  to  import;  and 
8TRUSD..  that  the  words  ''gross  earnings"  apply  to  the  part  of 

the  property  not  included  in  the  prior  lease,  and  the  words  ''  re- 
ceipts" to  the  part  in  the  prior  lease.  To  have  such  effect  the 
other  meaning  must  clearly  appear  to  be  intended. 

It  is  stated  that  the  plaintiffs  did  not  put  the  defendant  into  im- 
mediate possession  and  control  of  every  part  of  the  railroad.  It 
may  be  answei*ed  at  once  that  the  defendant  agreed  with  plaintiffs 
that  it  should  not  have  such  possession  and  control,  and  yet  the 
parties  used  this  language  as  to  the  basis  of  rent.  When  this  lease 
was  made,  all  the  parties  knew  that  the  prior  lease  of  November 
28,  1870^  was  in  successful  operation ;  and  that  the  lessee  had  as- 
signed that  lease  to  the  Cleveland,  Columbus,  Cincinnati  &  Indian- 
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apoliB  B.  Co.  ftn  efficient'  and  responsible  company ;  and  that  the 
lease  was  of  great  value  to  the  lessor.  These  parties  also  inserted 
the  following  provision  in  their  lease : 

^^  And  whereas  the  said  Cincinnati,  Sandusky  &  Cleveland  R. 
Co.  has  heretofore  leased  the  portion  of  its  road  between  Spring- 
field,  in  Clarke  county,  and  iJayton,  in  Montgomery  county,  the 
said  party  of  the  second  part  assumes  such  lease,  and  all  existing 
contracts  and  agreements,  of  said  parties  of  the  first  part." 

The  context  shows  the  intended  meaning  of  the  wo;*d  '^  as- 
sumes.'' The  parties  use  it  in  its  original  meaning,  not  its  acquired 
meaning. 

The  defendant  assumes  such  lease.  It  thus  took  to  itself — :ao- 
^pted — the  obligations,  the  contracts,^  and  agreements,  and  the 
benefits  of  the  lessor  in  that  prior  lease.  These  parties  agreed  that 
their  lease  was  made  having  i^gard  to  the  provisions  of  the  prior 
lease.  The  obligations  or  tne  benefits  of  the  prior  lessee  are  not 
assumed.  Such  obligations'  remain  upon  the  party  that  agreed  tD 
fulfil  them,  and  such  party  must  now  perform  them  for  the  benefit 
of  the  defendant. 

The  situation  of  the  defendant  is  very  similar  to  wliat  it  would 
be  had  the  plaintiffs  and  defendant  made  their  lease  first,  and  after 
tliat  the  defendant  had  made  the  assumed  lease  with  the  company 
now  operating  that  part  of  the  road.  Had  this  been  done,  no 
question  could,  arise  as  to  the  basis  for  computing  the  rent  due 
plaintiffs  on  their  lease  with  the  defendant ;  the  plain  language  of 
the  lease  states  a  basis. 

The  defendant,  when  it  obtained  these  leases  from  plaintiffs,  was 
seeking  to  extend  its  line  of  railroad  from  Pekin,  in  the  State  of 
Illinois,  through  Indiana,  and  to  Springfield,  Ohio ;  and  it  leased 
plaintiffs'  propertv  ^'so  as  to  form  a  continuous  line  for  the  passage 
of  cars,  and  thereby  to  increase  its  facilities  for  doing  an  east  and 
west  bound  business,  and  to  render  more  profitable  the  large 
amount  of  freight  and  passenger  business  it  expects  to  bring  to  said 
Springfield."  The  defendant  took  immediate  possession  of  plain- 
tiffs' roads  east  and' north  of  Springfield,  and  made  them  parts  of 
its  extended  system  of  railroads,  east  and  west  and  north.  By  the 
provisions  of  the  lease  assumed,  the  part  of  the  road  from  Spring- 
lied  to  Dayton  had  become  a  part  of  a  trunk  road  from  the  city  of 
Cincinnati,  by  way  of  Dayton  and  Springfield,  to  Cleveland,  San- 
dusky, and  Columbus.  The  defendant  thus  acquired  the  benefits 
of  a  connection  with  and  interest  in  a  system  of  railroads  extend- 
ing south  ;  and  the  value  of  such  benefits  need  not  be  discussed* 
Thus  it  is  conclusive  that,  by  the  provision  ^^  the  said  party  of  the 
second  part  assumes  such  lease,  and  all  existing  contracts  and  agree- 
inentSy  of  said  parties  of  the  first  part,"  the  defendant  did  not 
simply  take  the  obligations  of  the  lease  assumed,  but  it  did  obtain 
tUe  great  benefits  secured  to  the  lessor  therein. 
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The  defendant  obtained  these  valuable  benefits  which  it  sooffht  to 
trubcohbtsdc-  secnre,  and  all  the  control  and  possession  it  purciiased 
Vpob  '^wSS  agi'eed  for,  with  power  to  take  full  and  entire  possession 
uuoxiLiusK.  j^jjj  control  of  the  remaining  part  wlienever  there 
is  a  failure  to  fulfil  the  covenants  of  the  prior  lease.  And  we  see 
no  reason  why  the  true  construction  of  this  lease  does  not  depend 
upon  the  words  the  parties  have  used  in  the  lease.  The  defendant 
agreed  to  pay  '^  thirty-three  and  one-third  per  centdni  of  the  total 
gross  earnings  and  receipts  of  said  granted  and  deniised  railmads 
and  property/'  And  the  lease  describes  the  entire  railroads  and 
property.  What  are  gross  earning  and  receipts  ?  Surely  they  are 
not  net  earnings  and  receipts.  It  has  been  earnestly  contended 
that  the  word  ^' receipts'*^  expresses  something  separate  from 
earnings,  and  was  intenoed  to  include  only  the  85  per  cent  paid 
under  the  prior  lease.  But  the  parties  have  not  so  expressed  it  in 
the  lease ;  and,  on  final  argument,  the  defendant  admitted  that,  as 
the  parties  had  used  the  words  ^^  gross  earnings  and  receipts,"  these 
words  may  be  taken  together  as  expressing  the  same  thing,  unless 
other  parts  of  the  agreement  require  a  different  construction.  We 
think  this  is  the  correct  rule,  especially  to  bind  the  defendant  in 
its  promises.  No  other  words  of  this  lease  can  require  such  a  sep- 
aration and  limitation  of  meaning.  There  are  no  provisions  that 
the  rent  shall  be  gross  earnings  and  receipts  only  of  the  parts  op- 
erated by  the  defendant,  and  different  for  the  parts  not  so  operated. 
No  one  could  claim  such  a  result  would  follow  should  the  defend- 
ant sublease  the  parts  it  now  operates. 

It  is  claimed  ^^  that  in  several  places  where  the  words '  demise 
and  grant '  are  used,  they  are  evidently  used  in  a  restricted  sense, 
and  apply  to  the  parts  of  the  roads  not  befoi*e  leased ;"  and  so 
"gross  earnings"  apply  to  all  income  except  the  rent  from  the  part 
from  Springfield  to  Dayton,  and  this  rent  was  called  "  receipts." 
But  it  is  not  claimed  the  words  "demise  and  grant"  were  only  so 
used  in  a  restricted  sense.  And  if  the  woixis  "  demise  and  grant " 
did  not  convey  the  entire  line  of  railroads,  including  the  part  from 
Springfield  to  Dayton,  what  becomes  of  the  defendant's  admitted 
right  to  the  possession  and  control  of  that  part  of  the  road  when 
the  prior  lease  shall  be  ended  ?  The  lease  provides  that  the  "gross 
eammgs  and  receipts"  are  from  the  property  and  railroads  "  de- 
mised and  granted  "  in  the  lease ;  and  the  language  applies  these 
words  to  the  entire  line. 

We  are  asked  to  compare  the  provisions  of  the  two  leases,  to  find 
that  the  meaning  of  the  word  "  receipts"  is  limited  to  the  35  per 
MBAiixiio  or  centum  rent  paid  to  the  aefendant.  It  must  be  con- 
ceded that  the  words  "  gross  earnings  and  receipts"  in 
the  prior  lease,  where  no  rents  are  received,  are  used 
together,  and  used  to  express  one  thing  only.  In  that  lease  there 
are  no  receipts  aside  from  the  gross  earnings ;  yet  the  parties  there 
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use  the  words  ^  groes  earnings  and  receipts"  as  the  basis  for  ooni- 
pnting  rent.  And  these  parties  must  admit  they  are  so  rightlj 
used. 

We  are  asked  to  look  at  the  covenants,  '^as  to  keeping  the  ac- 
counts of  the  gross  earnings  and  receipts,  and  the  time  of  the  pay- 
ment of  the  rental,"  to  aid  in  separating  the  word  ^^  receipts"  from 
^<  gross  earnings  and  receipts."  In  one  case  the  original  lessee  or 
assigns  mnst  keep  the  accounts,  and  render  a  semiannual  statement. 
^  In  this  lease  the  defendant  must  keep  the  accounts,  and  every  quar- 
ter the  defendant  must  render  an  accurate  detailed  account.  The 
original  lessee  need  not  render  an  account  only  each  six  months, 
but  the  account  mnst  show  the  quarterly  business,  as  payments-are 
required  quarterly.  So  far  as  appears,  such  accounts  show  the 
monthly  business ;  and,  whether  they  do  so  or  not,  the  defendant 
has  agi'eed  to  render  quarterly  statements,  and  no  one  asserts  it  is 
not  able  to  do  so.  So  far  there  is  no  complaint  before  us  that  each. 
party  has  not  known  the  amount  of  gross  earnings  and  receipts  of 
each  quarter.  The  exact  amount  of  the  first  quarter  and  the 
amount  of  the  second  quarter  seem  to  be  well  known. 

As  to  times  of  payment  in  this  lease,  it  is  $25,000  each  month, 
and  the  quarterly  remainder  must  be  paid  on  the  first  days 
of  January,  April,  July,  and  October,  and  30  days'  grace  is  allowed. 
In  the  prior  lease  the  time  is  within  30  days  after  the  last  days  of 
December,  March,  June,  and  September.  The  quarters  end  sub- 
stantially at  the  same  time. 

Again,  it  is  claimed  the  defendant's  covenant  to  renew  the  tracks 
of  the  roads  leased ''  witli  steel  rails  of  not  less  than  fifty-six  pounds 
to  the  linear  yard,"  could  apply  only  to  the  roads  in  the  ^^^ 
possession  and  control  of  the  defendant,  as  the  defend-  orwinSuSSTo 
ant  could  not  repair  the  road,  and  as  no  such  provision  oFROAm 
is  in  the  prior  lease.  But  this  claim  overlooks  a  more 
important  provision  of  each  lease.  In  the  prior  lease  the  lessee 
covenants  ^^  in  general  that  it  will  maintain  said  railroad  in  snch 
condition,  and  that  it,  will  operate  the  same  and  furnish  such  ma- 
chinery, cars,  equipments,  stations,  and  other  appurtenances,  as  are 
suited  and  required  by  a  railroad  of  the  best  description."  In  this 
lease  the  lessee  covenants  that  it  will  '^  furnish  such  equipments, 
stations,  and  other  appnrtenances  therefor,  as  are  suited  tor  and 
required  by  a  railroad  of  the  best  class."  All  agree  that  steel  rails 
are  now  '^  suited  for  and  required  by  a  railroad  of  the  best  descrip- 
tion," and  so  the  prior  lease  provides  for  such  rails ;  and,  in  the 
future,  rails  of  a  quality  much  better  than  steel  may  bo  "suited  for 
and  required  by  a  railmad  of  the  best  class."  And,  when  required, 
they  must  be  furnished  under  the  prior  lease,  or  the  defendant,  by 
virtue  of  the  prior  lease,  may  take  possession  of  that  part  of  the 
railroad,  and  nold  it  under  his  lease  with  plaintifiEs.  Tnus  the  de- 
fendant has  the  power  to  fulfil  every  one  of  its  covenants  in  this 
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lease  as  and  when  applied  to  the  entire  line  of  railroad,  either  by 
its  own  acts  or  by  compelling  another  to  act. 

Whether  or  not  either  of  these  agreements  is  profitable,  is  not 
before  ns.    It  does  not  appear  that  any  one  is  not  profitable. 

We  find  nothing  in  either  lease  that  requires  the  word  '^receipts" 
to  be  applied  only  to  the  35  per  centnm  rent  paid  under  the  prior 
lease  to  the  defendant,  or  that  should  separate  it  from  the  expres- 
sion "  gross  earnings  and  receipts,''  as  nscd  and  applied  througiioat 
both  leases.  The  .parties  here  made  bnt  one  lease.  The  defendant 
entered  into  its  plain  and  specific  covenants,  knowing  and  accept- 
ing the  provisions  of  the  prior  lease,  with  plaintiffs'  consent.  The 
agreement  to  pay,  as  rent,  33^  per  centnm  of  the  total  gross  earn- 
ings and  receipts  of  the  granted  and  demised  i*ailroadsand  property 
is  definite  and  distinct,  and  its  meaning  is  not  changed  or  limited 
by  any  words  or  covenant  of  either  lease,  or  by  any  act  shown. 

The  plaintiffs  were  entitled  to  judgment  as  prayed  for.  The 
court  below  erred,  and  the  judgment  is  reversed,  and  judgment  is 
rendered  for  the  plaintiffs. 

Ratification  of  Leato  irreguiarly  made. — A  lease  was  executed  by  the  offi- 
cers of  a  railroad  company  in  pursuance  of  a  resolution  passed  by  its  board 
of  directors.  The  meeting  at  which  the  resolution  was  passed  authorizing 
such  execution  was  held  without  a  quorum.  In  a  subsequent  proceeding  the 
lessee  company  denied  the  validity  of  the  lease,  and  set  up  the  above  irregu- 
larity as  vitiating  the  contract.  It  was  contended  by  the  lessor  that  the 
lessee  company  had  waived  any  irregularities  by  subsequent  ratification.  To 
support  this  contention  it  was  shown  that  among  other  things  the  manager 
of  the  lessee  ooippany  issued  and  circulated  the  following  printed  circular : 

'^  The  railroad  and  fixtures  of  the  Ore^nian  R.  Co.,  Limited,  having  been 
turned  over  to  the  Oregon  R.  &  Navigation  Co.,  under  the  lease,  J.  M.  Fill- 
more, superintendent,  and  officers  ana  employees  subordinate  to  him,  will  re- 
tain  their  present  positions  until  further  notice,  and  report  to  the  under- 
signed. C.  H.  Presgott,  Manager.*' 

Also,  that  in  the  annual  report  of  the  lessee  company  to  the  stockholders, 
the  road  of  the  lessor  was  mentioned  under  the  heaa  of  '^  Leased  Lines,'*  and 
that  in  the  accounts  of  the  receipts  and  disbursements  the  rent  paid  for  the 
same  was  noted.  Also,  that  on  a  map  annexed  to  the  report  the  lessor  road 
was  represented  as  a  part  of  lessee's  lines.  HMj  that  the  evidence  showed  a 
ratification  of  the  lease.  Oregon  R.  Co.  t.  Oregon  R  &  Nav.  Co.,  28  Fed. 
Reptr.  505. 

Powers  of  Directors  of  Two  Roads  operated  under  Contract  for  Joint 
Management. — Two  railroads  entered  into  a  contract  for  the  joint  manage- 
ment of  their  lines,  including  certain  railroads  leased  to  them.  The  contract 
fixed  the  proportion  of  the  net  earnings  to  be  drawn  by  each  of  the  contract- 
ing parties.  In  pursuance  of  the  agreement,  the  directors  of  the  plaintiif 
company  authorised  the  deduction  from  the  net  earnings  of  interest  on  the 
cost  of  a  new  depot  built  by  the  defendant  company  for  the  accommodation 
of  the  joint  traffic.  It  was  also  agreed  by  the  respective  boards  of  directors 
that  the  defendant  company  should  purchase  a  controlling  interest  in  two 
roads  leased  to  them  and  managed  under  the  joint  contract,  and  that  during 
the  continuance  of  the  joint  contract,  the  excess  of  interest  upon  the  nur- 
chase  money  over  the  amount  of  dividends  earned  upon  the  8to<^  shoula  be 
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• 
borne  in  proportion  to  their  shares  of  the  net  earnings.  Edd^  that,  under  the 
circumstances,  the  directors  of  the  plaintiff  company  had  acted  within  their 
powers,  and  that  the  plaintiffs  could  not  claim  payment  of  the  sums  so  ex- 
pended. 

The  couri  mj:  ''  The  main  (question  raised  in  this  case  is  whether  the  di- 
rectors could  bind  the  corporation  in  respect  to  the  transactions  complained 
of.  The  directors  of  a  corporation,  except  so  far  as  they  may.be  expressly 
or  imi>lied]y  restrained  *by  the  charter,  by-laws,  or  general  law,  may  do  any 
act  which  the  corporation  itself  can  do  or  ratify.  Wood,  Rys.  §168.  The 
general  power  of  directors  to  perform  all  corporate  acts  refers  to  the  ordi- 
nary business  transactions  of  the  corporation,  and  not  to  fundamental  and  or- 
ganic changes,  like  increasing  its  capital  stock  or  leasingits  plant.  Railroad 
Co.  e.  Allerton,  18  Wall.  238 ;  Thomas  e.  Railroad  Co. ,  101  U.S.  71 ;  Cass  e.  Man- 
chester Iron  &  Steel  Co.,  9  Fed.  Reptr.  640.  But  the  agreements  entered  into 
by  the  plaintiff  corporation  respecting  the  Boston  passenger  station  and  the 
purchasie  of  the  railroad  stock  were  not  of  this  fundamental  character.  The 
plaintiff  corporation  did  not  furnish  the  money  for  these  purposes.  All  it 
agreed  to  do  in  return  for  the  mutual  benefits  conferred  was  to  pay  an  amount 
equal  to  the  interest  on  81  per  cent  of  the  cost  during  the  continuance  of 
the  contract.  Independently  of  the  traffic  contract,  or  as  supplementary 
thereto,  we  fail  to  see  why  the  directors  had  not  the  power,  if  they  deemed 
it  for  the  best  interests  of  the  corporation,  to  make  these  agreements. 

^*To  meet  the  increased  business  of  the  joint  roads  it  was  found  nec^essary  to 
lease  other  lines,  to  increase  the  terminal  facilities  at  various  points,  and  to 
make  contracts  with  connecting  lines.  Sometimes  this  was  done  by  each  of 
the  joint  roads  separately;  sometimes  jointly.  But  all  the  numerous  and 
▼arious  plans  which  were  carried  out  during  the  20  years  of  the  contract  ap- 
pear to  have  been  done  in  good  faith,  and  K>r  a  mutual  benefit,  and  without 
objection  from  any  one  until  a  change  of  management  took  place  in  the  plain- 
tiff corporation,  two  years  before  the  expiration  of  the  contract.  Under  these 
circumstances  it  may  be  said  the  acts  complained  of  were  incidental  to  the 
original  contract,  or,  if  not  strictly  incidental,  that  they*  were  necessary  to 
the  proper  carrying-out  of  the  contract  to  the  best  advantage  of  the  joint 
roads  and  of  the  public.  The  acts  complained  of  were  not  the  only  ones  of 
their  kind,  but  the  record  discloses  other  transactions  of  a  similar  or 
nearly  similar  character,  about  which  no  complaint  is  made.  Under  the 
circumstances  presented  in  this  case,  we  think  the  directors  acted  within 
their  powers,  and  that  their  acts  bound  the  plaintiff  corporation.  Aside  from 
this,  there  is  much  evidence  going  to  prove  that  the  stockholders  ratified  the 
acts  of  the  directors.  We  are  aware  that  this  is  disputed  by  the  plaintiff 
largely  on  the  ground  of  the  manner  in  which  the  accounts  were  kept.  Upon 
the  whole,  we  think  the  evidence  goes  to  show  such  an  acquiescence  on  the 
part  of  the  stockholkers  as  forbids  them  after  this  lapse  of  time  from  holding 
the  defendant  liable.  Again,  this  contract  has  been  executed.  It  expired 
in  1878.  The  supreme  court  says,  in  Thomas  v.  Railroad  Co.,  101  U.  S.  71, 
86 :  ^  In  regard  to  corporations  the  rule  has  been  well  laid  down  by  Corn- 
stock,  C;  J.,  in  Parish  v.  Wheeler,  22  N.  Y.  494,  that  the  executed  dealings 
of  corporations  must  be  allowed  to  stand  for  or-  against  both  parties  when 
the  plainest  rules  of  good  faith  require  it.'    . 

**  The  plaintiff  relies  on  the  case  of  March  v.  Eastern  R.  Co.,  48  N.  H.  515. 
In  that  case  one  road  was  leased  to  the  other  upon  certain  terms,  and  then  a 
chancre  of  policy  was  pursued  by  the  lessee  which  operated  to  destroy  the 
benefit  or  profit  which  would  properly  accrue  to  the  lessor  under  the  lease. 
Whatever  aicta  favorable  to  the  contention  of  the  plaintiff  may  be  found  in 
the  case,  the  facts  are  so  different  that  we  eanhot  consider  the  case  as  ap- 
plicable to  the  present  one."  Nashua  &  L.  R.  Co.  v.  Boston  &  L.  R.  Co.  (u. 
8.  C.  Ct,  D.  Mass.,  May,  1886),  27  Fed.  Reptr.  821. 
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HnrmBAPOLiB  Ajsm  St.  Louis  R.  Oo. 

V. 

St.  Paul,  Minneapolis  and  Manitoba  R.  Ck>. 

(Advanee  Oaae^  Minnmita.    May  28,  1886.) 

The  Pacific  R.  Co.  and  St.  Louis  R.  Co.  entered  into  a  contract.  By  that 
contract  the  Pacific  Co.  leased  to  the  St  Louis  Co.,  its  successors  and  assigna 
forever,  the  right  to  build,  maintain,  and  operate  a  single-track  railroad  upon 
the  land  of  the  Pacific  Co.  between  certain  points  southeastwardly  of  the 
main  track  of  the  Pscific  Co.,  the  single  track  to  be  located,  built,  and  its 
grades  established  under  the  direction  and  the  control  of  the  superintendent 
of  the  Pacific  Co.  The  St.  Louis  Co.  constructed  the  railroad  in  compliance 
with  the  terms  of  the  contract,  and  the  track  was  jointly  used.  Pursuant  to 
an  oral  agreement  between  the  St.  Louis  Co.  and  the  general  manager  of  the 
Pacific  Co.,  the  latter  built  another  track  southemly,  to  be  used  by  the  St 
Louis  Co.  as  a  substitute  for  the  track  it  had  constructed.  The  latter  com- 
pany adopted  and  ever  afterwards  used  that  as  its  track,  and  abandoned  the 
track  constructed  by  it  Edd^  that  by  mutual  consent  the  parties  could  re- 
locate the  line  to  be  used  by  the  St.  Louis  Co.  after  it  had  been  once  located; 
that  the  line,  as  relocated,  was  within  the  greneral  definition  for  the  right  of 
way  contained  in  the  contract,  and  that  no  written  contract  would  be  neces- 
sary to  assure  the  St.  Louis  Co.  in  the  use  and  enjoyment  of  it. 

A  clause  provided  that  none  of  the  rights  or  prlTileffes  thereby  granted 
should  be  transferred,  assigned,  or  sublet  to  or  permitted  to  be  used  or  en- 
joyed by  any  other  company  or  corporation.  Edi^  that  such  clause  only 
restrained  a  transfer  of  track  over  its  land  or  an  assignment  of  its  use  inde^ 
pendently  of  the  6t.  Louis  Co.,  but  was  not  intended  to  prevent  the  right  or 
privilege  granted  passinff  to  an  assignee  of  the  railroad  of  the  St  Louis  Co. 
as  a  part  of  such  railroad. 

Appeal  from  a  judgment  of  the  district  oonrt,  Hennepin 
countv. 

J.  i>.  Springer  {J.  B.  Atwater  and  E.  M.  Wilson  of  counsel) 
for  i*efipondent. 

Benton  dk  Roberie  {Geo.  B.  Young  and  Chaa.  E.  Flancbrau  of 
counsel)  for  appellant. 

GiLFiLLAN,  0.  J. — ^The  objections  to  evidence  insisted  on  here 
are  based  on  the  proposition  that  it  was  incompetent  to  prove  by 
parol  the  relocation  of  the  line  to  be  used  by  defendant  within  the 
general  limits  of  the  ri^ht  of  way  granted,  and  the  acts  of  the  par- 
ties pursuant  to  such  relocation ;  and  as  we  hold  that  these  matters 
might  be  proved  by  parol,  the  objections  were  not  well 
founded.  We  see  no  reason  to  question  tlie  correct- 
T^BR^^Aoim  i^esfi  of  findings  of  fact  by  the  court  below.  The  con- 
oSrSi.  ^""^  tract  of  Auffust  27, 1874,  between  what  in  this  case  is 
designated  the  Pacific  Co.  and  the  Minneapolis  &  St. 
Louis  Co.,  is  conceded  to  be  valid  and  bindiog  on  Uie  parties 
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hereto.  Bj  that  contract  the  Pacific  Co.  leased  to  the  St.  Louis 
Co.,  ^'  and  to  its  successors  and  assigns  forever,  the  ri^ht  to  build, 
maintain,  and  operate  a  single  track  raih'oad  upon  the  lands  of  the 
Pacific  Co.  between  certain  points,  the  track  to  be  built  southeast- 
wardlj  of  and  parallel  with  the  main  track  of  the  Pacific  Co.  as 
then  constructed,  and  at  a  safe  and  proper  distance  from  the  same, 
and  to  be  located,  built,  and  its  grades  established  under  the  con- 
tract and  dii'ection  of  the  superintendent  of  the  Pacific  Co. ;  the 
track  when  built  to  be  taken  charge  of,  kept  up,  and  controlled  by 
the  Pacific  Co.,  and  both  that  and  the  main  track  of  the  Pacific  Co. 
to  be  jointly  used  by  the  trains  and  cara  of  both  companies  in  such 
manner  and  under  such  rules  and  regulations  as  might  from  time 
to  time  be  prescribed  by  the  superintendent  of  the  Pacific  Co., 
having  reference  to  safety  and  the  prevention  of  accidents,"  etc. 
The  contract  contains  other  covenants  and  agreements  on  the  part 
of  each  of  the  contracting  parties. 

The  contract  does  not  precisely  locate  the  line  along  which  the 
track  should  be  built.  The  land  over  which  the  right  whkrb  ^tkack 
of  way  granted  is  to  extend  is  defined  only  generally,  Sto^aocobd^ 
to  wit,  tlie  land  of  the  Pacific  Co.  southeastwardly  of  ^0*^*  *^"" 
its  main  track  between  the  points  designated.  Had  the  contract 
contained  no  provision  regulating  the  use  of  the  right  of  way,  nor 
for  locating  its  precise  line,  the  St.  Louis  Co.  would  probably  have 
had  a  right  of  election  (to  be  reasonably  exercised  in  view  of  all  the 
provisions  in  the  contract)  to  lay  the  track  on  any  part  of  the  thus 
generally  described  right  of  way.  But  the  contract  provides  that 
the  track  shall  be  located,  built,  and  its  grades  established  under  the 
control  and  direction  of  the  superintendent  of  the  Pacific  Co. 
When  it  was  thus  located,  and  the  track  constructed  accordingly, 
neither  party  could,  without  the  consent  of  the  other,  change  its 
location  or  require  it  to  be  changed.  A  location  of  it  by  the 
superintendent  upon  the  line  to  which  it  was  afterwards  changed 
would  have  been  within  the  terms  of  the  contract,  and  within  the 
general  limits  of  the  right  of  way.  The  track  was  constructed 
where  at  first  located  by  the  superintendent,  and  it  was  used 
jointly  till  1878,  when,  pursuant  to  oral  agreement  between  the 
St.  Louis  Co.  and  one  Farley,  general  manager  of  the  Pacific  Co.'s 
road  for  the  trustees  in  its  mortgages  in  possession,  the  latter  built 
another  track  southerly  and  at  some  distance  from  the  first,  to  be 
used  by  the  St.  Louis  Co.  in  lieu  of  and  as  a  substitute  for  the 
track  it  had  constructed.  The  latter  company  adopted  and  ever 
afterwards  used  that  as  its  track,  and  adandoned  the  use  of  the 
track  constructed  by  it,  and  since  that  time  the  latter  track  has  been 
used  solely  by  defendant.  We  see  no  reason  to  doubt  that  by 
mutual  consent  the  parties  could  relocate  the  line  to  be  used  by  the 
St.  Lous  Co.,  after  it  had  been  once  located,  and  that  if  the  line  as 
relocated  were  within  the  general  definition  for  the  right  of  wny 
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contained  in  the  contract  it  wonld  be  within  the  contract,  and 
would  be  held  and  enjoyed  ander  and  be  dependent  on  it,  and  that 
no  new  written  contract  wonld  be  neceseary  to  assare  the  St.  Louis 
Co.  in  the  use  and  enjoyment  of  it. 

It  is  immaterial  whether  Farley  had  authority  to  agree  to  a 
change  in  tlie  location  of  the  track ;  for,  if  without  authority  origi- 
nally, his  aCTeement  and  acts  might  beconae  binding  by  ratifica- 
tion ;  and  uie  acquiescence  for  six  years  by  defendant  in  the 
*  change  of  track  is  a  ratification. 

It  follows  from  what  we  have  said  that  the  defendant  has  no 
right  to  interfere  with  the  St..  Louis  Co.'s  use  and  enjoyment  of 
the  track  thus  substituted  for  its  original  track. 

But,  says  the  defendant,  the  rights  and  privileges  granted  to  the 
St.  Louis  Co.  were  by  the  express  terms  of  the  contract  of  1874 
whsthxr  pbiv.  not  assignable,  and  this  plaintiff,  not  being  the  original 
Sal™  cIk^'m  St.  Louis  Co.  with  whicti  that  contract  was  faiade,  but 

CLAIMKD  BT    AS-    ..  ^•  ^     .*  .•  *>  1      \\ 

faoREK.  being  a  consolidation  or  aggregation  of  several  other 

railroad  companies  with  the  original  St.  Louis  Co.  constituting  a 
different  company,  it  can  claim  under  the  contract  only  as  assignee 
of  the  St.  Louis  Co. 

The  lease  of  the  right  of  way  was  to  the  St  Louis  Co.,  "  and  to 
its  successors  and  assigns,  forever."  The  ninth  paragraph  of  the 
contract  is:  '^Each  and  every  covenant,  promise,  and  agreement 
contained  in  this  instrument  shall  bind  the  successors  and  assigns 
of  the  respective  parties  hereto  to  the  same  extent  as  if  such  suc- 
cessore  and  assigns  had  been  specially  named  therein."  And  tlie 
tenth  paragraph  is :  ^\  It  is  stipulated  and  agreed  by  and  between 
the  parties  hereto  that  none  of  the  rights  or  privileges  hereby 
granted  to  the  party  of  the  second  part  shall  be  transferred,  as- 
signed, or  sublet  to  or  permitted  to  be  used  or  enjoyed  by  any 
other  pei*son,  company,  or  corporation  except  the  Minneapolis  & 
Dulutn  R.  Co.,  wnich  last-named  company  "may  use  and  enjoy  the 
same  so  long  as  it  is  controlled  and  operated  by  said  party  of  the 
second  part,  and  not  longer."  Apparently  there  is  an  inconsist- 
ency between  the  intent  expressed  in  defining  the  right  granted, 
and  also  in  paragraph  9  and  the  intent  expressed  in  parapraph  10: 
If  this  inconsistency  could  not  be  reconciled  so  that  the  several 
provisions  might  stand,  it  would  have  to  be  removed  by  applica- 
tion of  the  nile  that  where  a  deed  grants  an  estate,  and  contains  a 
reservation,  exception,  or  condition  repugnant  to  the  grant,  that  is 
tending  to  destroy  it,  the  reservation,  exception,  or  condition  must 
be  rejected.  But  an  interpretation  of  these  various  clauses  with 
reference  to  the  subject-matter  of  the  contract,  and  the  business 
and  situation  of  the  parties,  will  render  the  application  of  this  ex- 
treme rule  unnecessary,  and  leave  each  of  tne  clauses  to  have 
effect.  * 

The  purpose  of  the  grant  was  clearly  to  empower  the  St  Louis 
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Co.  to  make  the  track  to  be  laid  over  the  land  of  the  Pacific  Co.  a 
part  of  its  line  of  railroad,  and  to  be  used  as  and  be  a  part  of  it 
forever,  and  consequently  to  pass  with  that  railroad  as  a  part  of  it, 
if  it  should  at  any  time  be  transferred  as  a  whole ;  and  tliere  may 
have  been  reasons — undoubtedly  were— which  would  induce  the 
Pacific  Co.  to  deny  the  right  to  transfer  the  track  over  its  land,  or 
permit  its  nse  independently  of  the  railroa^d  of  the  St.  Louis  Co., 
perhaps,  as  a  part  of  some  other  railroad.  This  evidently  furnishes 
the  key  to  the  proper  interpretation  of  the  apparently  inconsistent 
provisions  of  the  contract  tliat  the  rights  granted  were  intended 
to  be  apptirtenant  to  the  line  of  i*aiIroad,  and  not  severable  from 
it.  It  is  claimed,  however,  that  the  use  of  this  right  of  way  by 
the  consolidated  company  subjects  it  to  a  greater  burden  than  was 
contemplated  by  the  parties.  There  is  no  basis  for  this  claim. 
The  parties  were  contitacting  with  reference  to  the  business  of  con- 
ducting railroads,  and  the  manner  in  which  that  business  is  and 
always  has  been  carried  on.  It  must  have  been  expected,  of  course, 
that  the  St.  Louis  Co.  would  get  for  its  road  all  the  business  in 
carrying  passengers  and  freights  that  it  could ;  that  at  each  ter- 
minus it  would  seek  to  get  for  carriage  passengers  and  freights 
destined  to  or  beyond  its  other  terminus,  and  probably  encourage 
the  construction  of  other  railroads  to  each  terminus,  or  to  other 
points  on  its  line,  in  order  to  bring  it  business.  It  is  impossible 
to  see  how  an  arrangement  made  by  it  with  some  other  railroad 
company  for  receiving,  say  at  its  sontnern  terminus  Or  at  any  other 
points  on  its  line,  passengers  and  freights  in  the  same  cars  in 
which  they  should  be  brought  by  such  other  railroad  to  such  a 

{^oint,  and  passing  them  in  the  same  cars  over  its  own  line  (and,  so 
ar  as  relates  to  carriage  of  passengers  and  freights,  that  is  all  that 
the  consolidation  amounts  to)  increases  the  burden  on  its  own  line 
beyond  what  it  would  be  if  the  same  passengers  and  freights  were 
at  such  point  transferred  from  the  cars  of  such  other  company  to  its 
ofwn. 
Judgment  affirmed. 

MrrcHELL,  J.  (dissentino). — Upon  a  consideration  of  the  motion 
for  a  reargument,  I  have  oecome  strongly  impressed  with  the  feel- 
ing that  in  the  decision  of  this  case  there  may  have  been  some  mis- 
apprehension as  to  the  facts  established  by  the  evidence.  Assum- 
ing that  there  is  evidence  tending  to  show  that  Farley  and  the  trus- 
tees of  the  mortgagees  intended  and  agreed  to  make  a  permanent 
exchange  and  relocation  of  the  track  to  be  used  by  the  St.  Louis 
Co.,  under  the  contract  of  1874,  and  that  in  so  doin^  they  assumed 
to  act  for  and  as  the  a^nts  of  the  Pacific  Co.,  it  seems  to  me 
clear  that  they  had  no  authority  to  make  any  such  contract.  Hence, 
if  the  Manitoba  Co.,  as  the  successor  of  tne  Pacific  Co.,  is  bound 
by  the  acts  of  Farley  and  these  trustees,  it  must  be  on  some  princi- 
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pie  of  estoppel  or  of  ratification.  The  evidence  discloses  no  ele- 
ment of  estoppel,  and  I  can  hardly  see  how  aratification  is  estab- 
lished by  the  mere  fact  that  the  Manitoba  Co.  after  it  came  into 
possession  of  the  road,  for  a  time  acquiesced  'n  the  St.  Lonis  Co* 
continuing  to  ase  this  track. 

My  impressions,   therefore,  are  that  a  reargnment  should  be 
granted. 

YAin>EBBUBaH,  J. — I  am  also  of  the  opinion  that  there  should  be 
a  reargument  in  this  case. 


Buffalo^  New  Yobe  aitd  Philadelphia.  K.  Co.  v.  Habyet  ei  dl. 

« 

Same  v.  Cbaig. 
Same  t;.  McKibben. 

(107  Penmyhania  StaUy  819.) 

A»  a  railroad  company,  executed  a  mortgage,  which  was  the  first  lien, 
upon  its  property  and  franchises.  Subsequently  it  entered  upon  and  ap- 
propriated B's  land  without  paying  him  therefor  or  giving  him  security  for 
such  compensation.  B  recovered  a  judgment  for  damages  against  the  rail- 
road company,  which  the  company  failed  to  satisfy.  The  company  became 
insolvent,  its  property  and  franchises  were  sold  by  the  receiver  under  a  de- 
cree of  foreclosure  on  said  first  mortgage  to  C,  who  subsequently  conveyed 
his  purchase  to  D,  also  a  railroad  corporation.  In  an  action  of  scire  facia$ 
by  B  against  A,  with  notice  to  C  and  D. 

Sdd,  that  B's  interest  in  the  land  so  taken  being  an  estate  and  not  a  lien, 
it  was  not  divested  by  the  judicial  sale  under  the  first  mortgage;  that  there- 
fore B  was  entitled  to  recover  from  D  the  amount  of  his  judgment,  which 
was  the  price  of  his  land. 

Before  Mebcub,  C.  J.,  Goedon,  Trunkey,  Stereett,  Green, 
and  Clark,  JJ.     Paxson,  J.,  absent. 

Error  to  the  Court  of  Common  Pleas  of  Lawrence  county. . 

These  three  cases  were  argued  together.  The  facts  and  the 
questions  involved  therein  are  substantially  the  same.  The  cases 
were,  in  the  court  below,  three  separate  writs  of  scvre  facias  to  re- 
vive judgments  brought  respectively  by  Harvey  et  al,^  to  use 
James  M.  Craig  and  Robert  McKibben  against  the  New  Castle  & 
Franklin  R  Co.,  with  notice  to  the  Oil  City  &  Chicago  R.  Co.  and 
the  Buffalo,  New  York  &  Philadelphia  R.  Co. 

The  facts  were  as  follows :  The  New  Castle  &  Franklin  R.  Co. 
was  oi^anized  under  the  Acts  of  March  25, 1864,  and  April  8, 
1864  (r.  L.  96  and  326),  with  the  powers  and  subject  to  the  pro- 
visions of  the  General  Kailroad  Act  of  1849.    The  said  railroad  - 
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company  was  empowered  by  these  Acts  to  mortgage  its  property 
to  the  amount  of  $1,000,000,  and  in  February,  1873,  it  executed  a 
mortgage  upon  its  property  and  franchises  to  the  amount  of  $800,- 
000  to  Alexander  Bradley,  as  trustee  for  the  holdere  of  the  com- 
pany's bonds,  which  mortgage  was  duly  filed  of  record,  and  was 
the  firet  lien  against  the  property  of  the  company.  While  con- 
structing its  track  in  1872-3,  it  entered  upon  and  appropriated 
the  lands  of  the  respective  plaintiffs  without  paying  them  there- 
for or  giving  any  security  for  such  compensation  either  before  or 
subsequent  to  the  said  appropriation.  Craig  and  Harvey  et  al.^ 
and  in  the  McKibben  case  the  railroad  company,  thereupon  peti- 
tioned the  Court  of  Common  Pleas  of  Lawrence  county,  for  the 
appointment  of  viewers  to  assess  damages.  Viewers  were  separate- 
ly appointed  in  each  case,  and  awards  were  subsequently  entered 
by  tiiem  in  favor  of  the  landowners.  The  railroad  company  hav- 
ing appealed  from  these  awards,  each  cause  was  separately  put  at 
issue  in  the  form  of  an  action  of  trespass  jt^r^  clausumfregit^  and 
a  verdict  having  been  rendered  in  each  case  in  favor  of.  the  land- 
owners, the  respective  plaintiffs  therein,  the  court,  in  December, 
1875,  entered  judgments  thereon  in  their  favor. 

In  1879-80,  the  New  Castle  &  Franklin  K  Co.  became  in- 
solvent and  a  receiver  was  appointed  therefor;  in  1881  Alex- 
ander Bradley,  as  trustee  for  the  company's  bondholders,  brought 
a  bill  in  equity  in  the  Court  of  Common  rleas  of  Lawrence  county 
to  foreclose  the  said  first  mortgage.  By  agreement  of  the  said 
mortgagee  and  certain  other  judgment  creditors  of  the  company,  a 
decree  was  entered,  whereby  the  receiver  was  ordered  to  sell  the 

Property  and  franchises  of  the  road  for  the  benefit  of  its  creditors, 
'he  receiver,  in  accordance  with  this  order,  sold  the  property  and 
franchises  of  the  road  to  Thomas  P.  Simpson,  who  in  turn  sold  his 
purchase  to  the  New  Castle  &  Oil  City  R.  Co.  This  company  was 
subsequently  merged  into  the  Oil  City  &  Chicago  K.  Co.,  which 
was  merged  in  turn  into  the  Buffalo,  Philadelphia  &  New  York  R. 
Co.,  the  present  defendant. 

The  judgments  for  land  damages  having  remained  unsatisfied,  the 

f plaintiffs  therein,  in  1879,  issued  writs  ot  scire  facias  to  revive  the 
ien  thereof,  upon  each  of  which  judgment  was  duly  entered.  In 
1883,  the  present  writs  of  scire  facias  to  revive  were  brought  by 
the  respective  plaintiffs  in  the  judgments  against  the  New  Castle  <fe 
Franklm  R.  Co.  with  notice  to  the  Oil  City  &  Chicago  R.  Co.  and 
the  Buffalo,  Philadelphia  &  New  York  R.  Co.,  and  judgment  was 
claimed  against  the  tsompany  last  named  for  the  amount  of  plain- 
tiffs' iudgment  against  tne  New  Castle  &  Franklin  R.  Co.  The 
Buffalo,  New  Yonc  &  Philadelphia  R.  Co.  filed  an  affidavit  of  de- 
fence, which  alleged  that  the  New  Castle  <&  Franklin  R.  Co. 
entered  into  possession  of  the  property  for  which  the  judgment  for 
damages  was  given  with  the  Knowledge  and  consent  of  the  plain* 


644  BUFFALO,   ETC.,   E.  00.  V.  HARVEY  et  (jH. 

tiffs,  and  that,  by  the  judicial  sale  on  the  mortgage  and  judgments 
under  which  it  held  title,  all  claims  whatsoever,  iuclnding  the 
jnd^ments  in  question,  were  divested  of  lien  or  incumbrance 
against  the  property  in  its  hands.  A  rule  was  granted  to  show 
cause  why  judgment  should  not  be  entered  against  the  Buffalo^ 
New  Tori  &  Philadelphia  11.  Co.  in  default  of  a  suflScient  affidavit 
of  defence ;.  and  after  argument  the  rule  was  made  absolute,  and 
judgments  entered  accordingly,  the  court  holding  that  the  pending 
cases  were  ruled  in  the  plaintiff's  favor  by  the  case  of  West.  Penn. 
R.  Co.  V.  Johnston,  9  P.  F.  S.  290. 

The  defendant  thereupon  took  these  writs  of  error,  assigning  as 
error  the  action  of  the  court  in  entering  the  said  judgments. 

JIancock  (with  him  Glenn)  for  the  plaintiff  in  error. 

S.  W.  Dana  and  McMichad  (with  them  Treadwell  and  Mo- 
ConneU)  for  the  defendants  in  error. 

Mercub,  C.  J. — These  three  cases  were  argued  together.  They 
present  substantially  the  same  questions.  That  is,  whether  the 
plaintiff  in  error  holds  the  lands  taken  and  occupied  by  it,  dis- 
charged from  the  lien  of  the  judgments  obtained  by  the  landowners 
as  damages  for  the  right  of  way.  Article  XVI.  §  8,  of  the  Con- 
stitution declares  ^^  municipal  and  other  corparations  and  individu- 
als, invested  with  the  privilege  of  taking,  private  property  for 
public  use,  shall  make  just  compensation  for  property  taken,  in- 
jured, or  destroyed'  by  the  construction  or  enlargement  of  their 
works,  highwavs,  or  improvements,  which  compensation  shall  be 
paid  or  secured  before  such  taking,  injury,  or  destruction." 

The  ascertainment  of  the  amount  of  damages  sustained,  and  the 
entry  of  judgment  therefor,  under  the  statute,  is  not  the  payment 
of  a  just  compensation. 

The  corporation  gave  no  bond  or  security  for  the  damages  before 
taking  possession  oi  the  property.  The  amount  of  the  damages  is 
the  price  of  the  purchase  of  the  privilege  of  using  the  land  by  the 
corporation.  This  sum  inheres  in  the  land.  Until  paid  or  secured, 
the  owner  of  the  land  stands  on  the  impregnable  language  of  the 
Constitution  that  his  private  property  snail  not  be  taken.  It  fol- 
lows that,  although  the  rights  of  the  corporation  which  took  pos- 
session of  the  land  may  be  transferred  to  another,  yet  they  pass 
subject  to  the  paramount  constitutions^  right  of  tlie  owner  of  the 
legal  estate  in  the  land.  A  judicial  sale  made  on  another  lien  does 
not  divest  the  title  which  he  has  in  and  to  the  land.  It  extin- 
guishes liens,  but  not  estates.  Western  Penn.  B.  Co.  v,  Johnston, 
9  P.  F.  S.  290 ;  Gilmore  et  van,  v.  Pittsburgh,  Virginia  &  Charles- 
ton E.  Co.,  8  Out.  275 ;  Philadelphia,  Newtown  &  N.  T.  R.  Co. 
V.  Cooper,  9  Id.  239.  In  Fries  v.  Southern  Penn.  R.  Co.,  4  Nor- 
ris,  73,  a  bond  was  ^iven  and  duly  approved  by  the  court.  Thus 
the  alternative  security  recognized  by  the  Constitution  as  suffideot 
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to  authorize  a  taking  had  been  given.  In  the  present  case  no  bond 
had  been  approved,  no  Becnrity  had  been  given,  and  no  compensa- 
tion had^been  paid. 

The  specifications  of  error  are  not  sustained. 

Judgment  in  each  case  affirmed. 

Rights  of  Bondholders  under  Second  Mortgage  after  Foreclosure-Es- 
toppel by  Sllenoe. — A.  railroad  company  executed  a  separate  mortgage  upon 
its  main  line  and  ,upon  each  of  its  three  branches,  A,  B,  and  C.  It  then  ex- 
ecuted a  general  second  mortgage  upon  said  line  and  branches,  which  mort- 
gage constituted  a  first  lien  upion  certain  personal  property  of  the  road.  Pro- 
ceedings were  afterwards  .ihstituted  on  each  of  the  first  mortgages  for  fore- 
closure. To  each  of  these  suits  the  second  mortgagees  became  a  party.  In 
the  foreclosure  suit  against  Branch  A,  a  sale  was  ordered  and  the  rights  of 
the  second  mortgagees  were  referred  entirely  to  the  other  three  cases,  which 
were  consolidated.  In  these  consolidated  suits  the  trustees  under  the  second 
mortgage  filed  a  cross-bill;  notwithstanding  which  a  sale  was  ordered  with- 
out saving  the  rights  of  parties  under  the  second  mortgage,  or  paying  any 
attention  to  them  save  to  reserve  to  the  court  the  right  to  determine  subse- 
quently as  to  the  lien  of  the  second  mortgage  on  the  personalty  which  it 
covered. 

Beldj  that  the  said  foreclosure  sale  did  not  divert  the  rights  of  the  bond- 
holders under  the  second  mortgage,  and  that  they  were  not  estopped  by  their 
silence  from  coming  forward  after  a  reorganization  and  insisting  upon  their 
rights  to  redeem.  Eeld,  also,  that  holders  of  bonds  issued  by  a  railroad 
company  as  collateral  security  only,  are  entitled  to  enforce  them  only  to  the 
extent  of  the  debts  as  collateral  for  which  they  were  issued.  Simmons  v, 
Taylor,  23  Fed.  Reptr.  849. 

A  Bondholder  not  a  Party  to  the  Action  cannot  apply  to  set  aside  Foreelo- 
rsure  Sale.— The  Utah  &  Pleasant  Valley  R  Co.  was  sold  by  the  trustees  of 
41  mortgage  thereon,  under  a  decree  of  a  court  directing  the  sale.  A  bond- 
holder wn9  was  not  a  party  to  the  action  made  application  to  set  aside  the 
sale  upon  the  ground  of  fraud  between  the  trustee  and  the  j^urchaser  in  pro- 
curing the  decree  of  foreclosure,  or  that  the  trustees  were  interested  in  the 
purcluise,  and  that  the  property  was  sold  for  a  price  grossly  inadequate  to 
its  value.  Held,  that  such  party  could  not  be  heard.  The  court  say:  ''If 
the  trustees  combined  with  others  to  defraud  ther  bondholders,  or  any  of 
them,  or  if  they  did  not  act  in  the  good  faith  required  of  them,  a  remedy 
might  doubtless  be  had  in  a  suit  properly  brought  for  that  purpose,  making 
all  persons  interested  parties,  by  proving  the  fraud  in  a  trial  on  issues  cor- 
rectly framed ;  but  a  mere  motion  to  vacate  and  set  aside  a  sale  by  a  person 
not  a  party  to  the  record  is  an  improper  and  inadequate  mode  of  trying  such 
important  matters  as  are  involved  in  these  proceedings.''  Ward  e.  Clark,  6 
Wis.  609:  Meyer  «.  Utah  &  P.  V.  R.  Co.,  8  Utah,  280. 

Distribution  among  Creditors  of  Fund  realized  from  Sale  of  Company's  Prop- 
erty— When  Erroneous* — ^When  a  fund  realized  from  the  sale  of  a  railroad, 
tnade  upder  a  decree  in  equity  foreclosing  a  mortgage  executed  to  secure  cer- 
tain bondholders  of  the  railroad  company,  being  insufficient  to  pay  ofE  the 
secured  bonds  in  full,  was  ordered  to  oe  distributed  pro  rata  among  such  of 
the  bondholders  as  had  come  in  and  proved  their  claims,  and  after  some,  and 
before  others  of  such  bondholders  had  received  from  the  register  iheitpro 
rata  share  of  the  funds,  other  bondholders  of  the  same  class  were  allowed  to 
come  in  by  petition,  prove  their  claims,  and  participate  in  the  undisturbed 
residuum*  oi  the  funds,  heldj  that  this  was  manifestly  unequal,  unjust,  and 
erroneous }  that  the  only  way  by  which  the  petitioning  bondnolders  could  be 
brought  in,  and  enabled  to  share  in  the  fund  would  be  to  recast  the  whole 
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account  and  declare  a  diminished  dividend,  requiring  each  creditor  who  bad 
been  settled  with,  to  refund />r0  rato  to  the  register;  and  that  this  could  not 
be  accomplished  by  petition.     Pinkard  v.  AUen^s  Adm'r,  75  Ala.  73. 

Right  of  Mortgagee  upon  Foreclosure  to  Mortgagor's  Contract  for  carrying 
U.  8.  Mail. — The  St.  Paul  <&  Duluth  R  Co.,  upon  succeeding  through  a  fore- 
closure of  mortgage  to  the  Lake  Superior  &  Mississippi  River  R.  Co.,  did  not 
thereby  acquire  any  claim  the  latter  might  have  haa  as  to  such  reduction  of 
compensation  for  carrying  the  United  States  mail  as  was  made  by  the  Postal 
Department,  either  before  or  after  the  succession  of  title ;  the  contract  with 
the  United  States  Government,  having  been  made  by  the  Lake  Superior  & 
Mississippi  River  R.  Co.,  and  there  being  no  descriptive  words  in  the  instru*- 
ment  of  mortgage  transferring  the  rights  of  the  latter  company  under  that 
contract  to  the  mortgagees.  St.  Paul  &  D.  R  Co.  e.  United  States,  112  U.  S. 
783. 


Smith  et  dL 

V. 

BuTLAND  B.  Co.  et  dL 

(56  Vermont  BeporU^  82.) 


While  a  cause  is  pending  in  the  Court  of  Chancery  to  foreclose  a  mortgage, 
brought  by  a  part  of  the  bondholders  in  behalf  of  themselves  and  all  others, 
the  owners  and  holders  of  bonds  who  might  choose  to  come  into  the  suit, 
other  owners  of  bonds  secured  by  the  same  mortgage,  on  petition,  in  the  dis- 
cretion of  the  court,  may  be  made  parties  orators. 

And  this  is  so,  although  the  cause  had  passed  to  the  Supreme  Court,  and, 
at  the  time  the  petition  was  brought,  had  been  pending  for  several  terms  in 
the  Court  of  Chancery,  having  been  remanded  with  a  mandate  affirming  the 
decree  below,  and  the  bonds  of  the  original  orators  paid  off. 

The  bringing  of  a  suit  by  the  trustees  of  the  bondholders  to  foreclose  the 
mortgage  prevents  the  running  of  the  Statute  of  Limitations  as  to  all  the 
bondholders;  and  whatever  is  done  by  the  trustees,  or  by  one  or  more  of  the 
bondholders,  in  behalf  of  all,  for  the  enforcement  of  the  conunon  security, 
enures  to  the  benefit  of  all. 

The  result  is  not  changed,  although,  after  a  decree  in  the  first  suit  by  the 
trustees,  after  an  appeal  to  the  Supreme  Court,  and  a  return  with  a  mandate 
establishing  the  mortgage,  the  cause  was  discontinued,  without  a  decree  be- 
ing drawn  up  and  enrolled.  This  was  under  an  arrangement  by  which  a  new 
charter  was  obtained  in  the  interest  of  the  defendant  (which  succeeded  to  the 
rights  of  the  company  issuing  the  bonds),  authorizing  the  issuing  of  preferred 
guaranteed  stock,  to  be  exchanged  for  the  bonds,  and  by  which,  or  the 
avails  of  which,  a  large  part  of  the  bonds  were  paid  off. 

The  mortgage  was  recognized,  indirectly  by  the  charter,  by  the  payment 
of  a  large  sum  on  the  mortgage  debt  to  prevent  the  trustees  taking  posses-^ 
sion,  and  by  offering  to  the  petitioner  to  exchange  the  stock  for  her  bonds. 

An  appeal  from  the  chancellor  to  the  Supreme  Court  vacates  the  decree. 
If  the  decretal  order  which  was  afiumed  by  the  Supreme  Court  was  so  drawn 
that  it  would  exclude  the  petitioner,  the  Court  of  Chancery  had  the  right  to 
allow  her  to  become  a  party. 
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Petition  to  become  a  party  oratrix  in  another  suit  pending  in 
chancery. 

Heard  on'  petition,  answer,  traverse,  and  testimony,  Kutland 
County.     Veazey,  Chancellor,  decreed  : 

"  It  is^adjudgQd  and  decreed  tliat  the  said  canse  is  still  pending 
in  this  conrt ;  that  the  said  Caroline  E.  Chickering  is  entitled  on 
her  said  petition  to  become  a  party  complainant  therein  ;  that  slie 
is  the  holder  and  owner  of  tjie  fij-st  mortgage  bonds*  described  in 
her  petition,  and  the  same  have  not  been  paid,  and  that  they  are 
outstanding,  valid  obligations,  secured  by  the  first  mortgage  of  the 
Rutland  ^  Burlington  R.  Co.  And  it  is  further  pro  forma  ad- 
judged and  decreed  that  she  is  entitled  to  the  same  relief  and 
remedy  upon  her  petition  in  said  cause  now  that  was  granted  to 
the  original  orators  in  said  cause  by  the  decree  of  this  court  at  the 
September  Term  thereof,  1877,  which  is  referred  toj  and  which 
was  subsequently  affirmed  by  the  Supreme  Court." 

In  the  suit  of  K.  D.  Smith  et  al,  v.  The  Kutland  E.  Co.  et  al.j 
September  Term,  1877,  Chancellor  Koss  made  the  following  de- 
cretal order : 

It  is  pro  forma  ordered  and  decreed  that  the  firat  deed  of  trust 
and  mortgage  mentioned  in  the  orator's  bill  is  valid  ;  that  the  or- 
ators, holders  of  the  bonds  or  obligations  mentioned  in  the  stipu- 
lation on  file,  are  by  said  trust  deed  or  mortgage  secured  their 
payment,  and  that  the  orators  are  entitled  to  be  allowed  interest  on 
the  principal  of  said  bonds  at  the  rate  of  seven  per  centum  per  an- 
num, payable  semiannually,  and  that  all  sums  which  have  or  may 
become  semiannually  due  on  said  bonds  as  interest,  whether  ex- 
pressed in  coupons  or  not,  are  entitled  to  draw  interest  at  the  rate 
of  six  per  cent  from  the  time  when  due  until  paid  ;  and  that  the 
amount  due  the  orators  on  said  bonds  or  obligations  shall  be  ascer- 
tained and  computed  upon  that  basis. 

"  And  it  is  further  ordered  and  decreed  that  by  reason  of  the  de- 
fault under  said  first  deed  of  trust  or  mortgage,  as  well  as  by  the 
decree  of  1855,  which  is  referred  to  in  said  bill,  the  orators  are  en- 
titled to  the  transfer  of  said  railroad  and  property  covered  by  said 
first  deed  as  therein  provided,  unless  the  amount  due  the  orators 
on  said  bonds  or  obligations,  with  interest  and  costs,  is  paid  within 

months.    And  the  court  doth  reserve  all  further  directions 

in  said  cause,  and  any  of  the  parties  to  said  cause  are  to  be  at  liber- 
ty, at  any  time,  to  apply  to  the  court,  as  they  may  be  advised,  and 
as  occasion  may  require." 

Mortgage,  in  part : 

"  By  and  between  the  Rutland  &  Burlington  R.  Co.,  a  corpora- 
tion duly  constituted  and  organized  under  and  by  virtue  oi  the 
laws  of  the  State  of  Vermont,  of  the  first  part,  and  Franklin 
Haven  and  Samuel  Hooper  of  Boston,  in  the  county  of  Suffolk 
and  Commonwealth  of  Massachusetts,  of  the  second  part. 
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"Whereas  the  said  corporation,  at  a  meeting  of  the  stockholders 
thereof,  duly  notified,  and  held  on  the  sixth  day  of  February  current, 
have  authorized  and  empowered  the  directors  of  the  said  corpora- 
tion to  issue  the  obligations  or  promissory  notes  of  the  said  corpora- 
tion in  sums  of  five  hundred  and  one  thousand  dollars  each, 
amounting  in  the  aggregate  to  a  sum  not  exceeding  one  million 
and  eight  hundred  thousand  dollars,  etc  .  .  . 

"  Now,  therefore,  this  indenture  witnesseth.  That  the  said  Rutland 
&  Burlington  B.  Co.,  in  consideration  of  the  premises,  and  of  one 
dollar,  etc.,  and  by  these  presents,  do  grant,  bargain,  sell,  and  con- 
vey, unto  the  said  parties  of  the  second  part,  the  railroad  and  fran- 
chise of  said  company,  etc. 

•  ••«••••• 

^^  But,  nevertheless,  upon  the  tmstd^  and  to  and  for  the  ends,  in- 
tents, and  purposes  following ;  that  is  to  say : 

"  First,  In  trust  for  and  to  secure  the  payment  unto  the  lawful 
holder  or  holders  thereof,  ratably,  without  preferences,  of  the  afore- 
said obligations  or  promissory  notes  so  to  be  issued  as  aforesaid,  etc. 

•  a.  ...... 

"  Fourth,  Upon  trust,  that  in  case  the  said  corporation  shall  fail, 
neglect,  omit,  or  refuse  to  pay  the  principal  of  or  the  interest  npon 
the  said  obligations  or  notes,  or  any  thereof,  as  the  same  shall  re- 
spectively become  due  and  payable,  and  such  neglect,  failure, 
omission,  or  refusal,  shall  continue  for  the  period  ot  four  months 
after  payment  thereof  shall  be  demanded  in  writing,  the  said  par- 
ties of  tne  second  part,  or  their  successors  in  the  said  trust,  may, 
by  themselves,  or  their  attorneys,  agents,  or  servants,  take  posses- 
sion of  all  description  of  the  said  property,  rights,  and  premises," 
etc. 

Mandate  for  decree  in  the  case  of  Cheever  &  Hart,  Trustees 
et  al.  V,  Rutland  &  Burlington  R.  Co.  et  al.y  Supreme  Court,  Jan- 
uary, 1870,  in  part : 

"  It  is  further  suggested  to  the  Court  of  Chancery  that  this  cause 
be  held  as  *  with  the  chancellor,'  until  the  first  day  of  June,  a.d. 
1870,  before  issuing  any  order  for  the  transfer  of  the  possession  of 
the  trust  property,  and  if  at  that  time,  upon  summary  ^Bxamination, 
it  shall  be  made  clearly  to  appear  to  the  chancellor  that  the  de- 
fendants have  paid  the  outstanding  unconverted  first  roortga^ 
bonds  so  far  as  accessible,  then  in  that  case  to  further  delay  the 
order  for  a  transfer  of  possession  for  the  time  being,  to  enable  the 
defendants  to  discover  the  remaining  unconverted  bonds  and  make 
complete  payment  and  obviate  the  need  of  such  transfer." 

The  other  facts  are  suflSciently  stated  in  the  opinion. 

Prout  c6  Walker  for  defendant. 

P.  R.  KendaU  for  petitioner. 

Ross,  J. — This  is  a  petition  in  the  Court  of  Chancery  for  the 
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-county  of  Rutland,  by  Caroline  E.  Chickering,  alleging  that  she 
is  the  owner  of  two  of  the  bonds  of  the  late  Rutland  &  Burlington 
R.  Co.,  and  asking  to  be  allowed  to  come  as  party  ora-  factb. 

trix  into  the  suit,  R.  D.  Smith  et  al.  v.  The  Rutland  R.  Co. 
et  cH.y  to  enforce  against  the  defendants,  who  have  succeeded 
to  the  possession  and  property  of  the  late  Rutland  &  Burlin^on 
R.  Co.,  the  mortgage  covering  such  property  given  by  the  last- 
named  railroad  company  to  trustees,  to  secure  tlie  bonds  held  by 
her  in  common  with  those  held  by  the  orators  in  that  suit. 

In  its  answer  the  defendant,  Rutland  R.  Co.,  urges,  in  substance, 
that  the  petitioner's  rights  under  the  mortgage  had  become  barred 
by  the  statute  of  limitations  before  she  filed  the  petition ;  and  that 
the  suit  R.  D.  Smith  et  at.  against  them,  although  brought 
for  the  orators  named  therein,  and  all  others  holding  bonds  secured 
by  the  same  mortgage,  had  reached  that  sta^e  in  prosecution  and 
adjustment  that  it  was  not  in  the  right  nor  discretion  of  the  Court 
of  Chancery  to  permit  her  to  become  a  prosecuting  party  to  that 
suit,  and  partake  of  the  fruits  thereof. 

I.  The  validity  of  these  defences  is  dependent  upon  many  facts 
found  in  the  voluminous  files  in  the  former  suits  relative  to  this 
Loring  suit  which  terminated  in  a  decree  in  1855 ;  the  Cheever 
security,  and  its  legal  status  and  enforcement,  called  the  Ellis  Gray- 
and  Hart  suit,  who  were  the  trustees  in  the  mortgage  securing  the 
petitioner's  bonds,  and  who  were  seeking  to  enforce  that  mortgage 
under  the  decree  in  the  EUis-Gray-Loring  suit,  for  the  common 
benefit  of  all  the  bondholders  whose  bonds  were  secured  by  that 
mortgage,  and  which,  by  mandate  from  this  court  to  the  Court  of 
Chancery  in  1870,  established  the  mortgage  as  a  valid  existing 
security  for  all  the  bonds  secured  thereby,  and  the  riglit  of  the 
trustees,  both  under  the  mortgage  and  the  decree  in  the  Ellis-Gray- 
Loring  suit,  to  the  immediate  possession  of  the  property,  but  advised 
a  delay  in  placing  the  trustees  in  possession,  if  tne  aefendants  in 
that  suit  should  in  a  short  day  pay  all  the  bonds  secured  by  the 
mortgage  ^'  so  far  as  accessible,''  and  '^  then  in  that  case  to  further 
delay  the  order  for  a  transfer  of  possession  for  the  time  being,  to 
enable  the  defepdants  to  discover  the  remaining  unconverted  bonds 
and  make  complete  payment  and  obviate  the  need  of  such  transfer ;" 
the  R.  D.  Smith  et.  al.  suit,  brought  to  enforce  the  mortgage 
under  the  decrees  in  the  former  snits,  for  the  payment  of  such  qi 
the  bonds  as  still  remained  unpaid,  which  also  resulted  in  a  man- 
date from  this  court  to  the  Court  of  Chancery  in  1878  according  to 
the  orators  the  relief  prayed  for;  and  upon  certain  additional  facts 
established  by  the  testimony  taken  on  the  petition  and  answer.  It 
will  not  be  necessary  to  rehearse  and  set  in  order  all  the  facts  shown 
by  the  files,  concessions,  and  evidence  in  the  former  cases.  I  shall 
only  state  a  few  of  the  more  material  and  determinative  facts  bear- 
ing upon  the  issues  raised  by  the  defendant's  answers.    The  peti- 
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tioner's  bonds  are  dated  February  let,  1851,  and  matared  February 
Ist,  1863.  The  bill  E.  D.  Smith  et  al.  was  brought  to  the  Sep- 
tember Term  of  the  Court  of  Chancery  for  the  county  of  Rutland, 
1875.  This  petition  was  filed  in  this  suit  September  7,  1881. 
None  of  the  interest  o^:  principal  of  the  bonds  has  been  paid  since 
the  bonds  fell  due  February  1,  1863.  If  this  action  was  a  suit  at 
law  against  the  Rutland  &  Burlington  R.  Co.  for  the  collection  of 
the  bonds,  the  action  would  be  barred  by  the  Statute  of  Limitations, 
notwithstanding  all  tliat  has  been  done  for  the  enforcement  of  the 
mortgage  securing  the  bonds,  and  notwithstanding  the  payments 
made  by  that  company,  and  those  who  have  succeeded  to  its  rights 
and  property,  of  bonds  secured  by  the  mortgage,  which  secures  the 
petitioner's  bonds,  down  to  as  late  as  October,  1880.  In  such  an 
action  the  petitioner  would  stand  alone  upon  her  bonds,  as  inde- 
pendent obligations  of  the  Rutland  and  l3urlington  Co.,  and  her 
right  of  action  upon  the  bonds  would  be  barred  by  the  lapse  of 
six  years  from  the  time  they  matured.  But  this  is  not  the  position 
of  the  petitioner  in  this  case.  She  is  here  seeking  to  enforce  the 
security  furnished  by  the  hiortgage  given  for  the  common  benefit 
of  all  holders  of  bonds  secured  thereby.  The  mortgage  was  given 
to  trustees  for  the  common  benefit  of  all  of  the  bondholders.  Upon 
the  default  of  the  Rutland  &  Burlington  R.  Co.  in  making  payment 
of  the  bonds  at  maturity,  the  legal  title  to  the  property  covered  by 
the  mortgage  vested  in  the  trustees  for  the  benefit  of  all  the  bond- 
holders, tLe  petitioner  as  well  as  the  others.  Whatever  the  trustees 
did  to  establish  and  enforce  the  mortgage,  they  did  as  well  for  the 
benefit  of  the  petitioner  as  the  other  bondholders.  Upon  default 
in  the  payment"  of  the  bonds  secured  by  the  mortgage,  the  right  of 
the  trustees  to  enter  upon  and  take  possession  of  the  mortgage  prem- 
psHMrmiio  ^6B  for  tne  common  benefit  of  all  the  bondholders  at 
TO^ui  w)SSI5t  once  accnied.  This  right  under  the  mortgage  if  suf- 
prZSmpitSh'of  fered  to  lie  dormant  for  fifteen  yeare  by  the  trustees 
PATHxiiT.  j^jj^  bondholders,  and  if  in  that  time  there  was  no  rec- 

ognition of  the  existence  of  the  mortgage  by  the  mortgagor  or 
those  standing  in  the  mortgagor's  right  to  the  mortgage  property, 
by  payment  on  the  principal  or  interest  of  the  debt  secured  by  the 
mortgage  or  otherwise,  became  barred  by  the  Statute  of  Limitations, 
or  rather  in  equitv,  by  lapse  of  time  in  analogy  to  the  Statute  of 
Limitations.  With  the  mortgagor  in  possession,  such  silence  and 
want  of  recognition  of  the  mortgage  and  of  the  mortgagee's  rights 
under  it,  by  Doth  the  mortgagee  and  mortgagor,  for  fifteen  con- 
secutive years,  would  afford  a  conclusive  presumption  of  payment 
of  the  debt  secured  by  the  mortgage,  and  consequently  of  the  ex- 
tinguishment of  all  rights  of  the  mortgagee  under  the  mortgage. 
B.  L.,  ss.  951,  952 ;  Ang.  Lim.  c.  34 ;  Wood  Lim.  c.  18 ;  Whitney 
V.  French,  25  Vt.  663 ;  Richmond  v.  Aiken,  25  Vt.  824.  The 
Cheever  and  Hart  suit  was  brought  by  them  as  trustees  of  the 
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mortgage  in  contention,  in  1864,  prosecuted  vigorously  and  with 
great  activity  on  both  sides  until  the  mandate  sent  from  this  court 
to  the  Court  of  Chancery  in  1870 ;  and,  more  or  less  so,  until  the 
suit  was  discontinued  in  1873.  During  all  that  period  the  mort- 
gage  and  the  rights  secured  thereby  were  far  from  a  sleeping  secu- 
rity and  sleeping  rights,  as  all  who  were  at  all  conversant  with  that 
controversy  can  well  recall,  and  none  with  more  distinctness  than 
the  defendant,  the  Rutland  R.  Co.,  which  came  into  existence  dur- 
ing and  partly  as  the  result  of  that  suit,  and  its  present  solicitor,  as 
is  fully  shown  by  the  files  in  that  suit.  In  that  suit  the  mortgage  as 
a  security  for  the  payment  of  all  the  bonds  named  therein,  including 
those  owned  by  the  petitioner,  was  established,  and  the  right  of  the 
trustees  to  take  immediate  possession  of  the  property  covered  by 
the  mortgage  to  secure  and  enforce  the  payment  of  all  the  bonds 
named  therein.  The  defendants  in  that  suit,  to  whose  rkjoomtiohof 
rights  in  the  mortgage  property  the  defendants  in  this  «oa«»^<»«- 
suit  have  succeeded,  recognized  and  yielded  to  the  mortgage  now 
under  consideration  and  the  rights  of  the  trustees  and  the  bond- 
holders thereunder,  by  the  payment  of  a  large  sum  on  the  mort- 
gage debt  to  prevent  the  trustees  taking  possession  of  the  mortgage 
property  under  the  mortgage.  This  enforced  recognition  of  the 
mortgage  was  none  the  less  effectual  to  prevent  the  mortgage  and 
the  rights  of  the  bondholders  under  it  from  lapsing  by  lapse  of 
time,  because  the  suit  was  allowed  to  be  discontinued  without  a  de- 
cree being  drawn  up  and  enrolled,  and  without  the  payment  of  all 
the  bonds  secured  by  the  mortgage. 

This  enforced  recognition  of  the  mo;rt^ge  inured  to  the  benefit 
of  all  the  bondholders.  If  that  suit  had  resulted  in  a  decree  ad- 
verse to  the  trustees,  the  petitioner,  though  not  a  party  thereto  ex- 
cept as  represented  by  the  trustees,  would  have  been  bound  there- 
by, and  her  rights  under  the  mortgage  conclusively  adjudicated 
against  her.  Mit.  &  Ty.  Eq.  PI.  266.  If  the  suit  had  not  been 
discontinued  the  petitioner  and  the  orators  in  the  suit  R.  D.  Smith 
et  al.  could  have  come  in  and  taken  the  benefit  of  that  adjudi- 
cation. By  the  discontinuance  of  that  suit  without 
decree  ;  by  the  blotting  out  of  existence  of  the  Rutland  hbw  bill  to  km- 
&  Burlinsrton  R.  Co. :  by  the  foreclosure  of  a  subse-  of  unpaid  bohd- 
quent  mortgage,  and  the  organization  ox  the  Rutland 
K.  Co.,  under  the  foreclosure  and  a  special  charter,  as  the  successor 
of  the  Rutland  &  Burlington  R.  Co.,  to  the  mortgage  property  ; 
by  the  new  trustees  of  the  mortgage  becoming  interested  and  of- 
ficers in  the  Rutland  R.  Co.,  so  that  their  interest  and  duties  were- 
antagonistic  to  the  rights  of  the  bondholders,  for  whom  they  wei-e- 
trustees;  and  by  the  other  defendants  having  become  interested  in 
the  mortgage  property,  a  new  bill  was  rendered  necessary  to  en- 
force the  rights  of  the  unpaid  bondholders.  Such  suit  was  brought 
by  R.  D.  Smith  and  others  in  1875,  in  behalf  of  themselves  and  all 
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others  the  owners  and  holders  of  bonds  who  might  choose  to  come 
into  the  snit.  That  suit  was  in  active  prosecution  until  1878,  when 
the  right  of  the  orators  under  the  mortgage,  and  the  adjudications 
before  had  thereon,  was  established  by  this  court  and  the  suit  re- . 
manded  to  the  Court  of  Chancery  to  have  a  decree  therein  perfect- 
ed. That  suit  remained  on  the  docket  of  the  Court  of  Cnancery 
until  this  petition  was  filed  therein.  The  bonds  held  by  the  ora- 
tors, Smith  and  others,  were  recognized  by  the  defendants  as  se- 
cured by  the  mortgage,  but  not  paid  by  the  Kutland  R.  Co.  until 
October,  1880.  In  the  charter  of  the  Rutland  E.  Co., — which  alone 
defends  against  this  petition, — ^granted  in  1867,  the  existence  of 
this  mortgage,  as  a  subsisting  security  for  the  bonds  named  in  it, 
was  indirectly  recognized  ;  and  power  was  given  to  that  company 
to  issue  preferred  guaranteed  stock  to  take  up  the  bonds  secured  by 
this  mortgage,  either  by  exchanging  such  stock  for  such  bonds,  or 
by  liaising  money  for  the  payment  of  the  bonds  by  a  sale  of  the 
stock.     The  petitioner,  withm  less  than  fifteen  years  before  filing 

her  petition,  was  offered  this  stock  in  exchange  for  her 
wSm^oF  ^-  bonds.  These  facts  furnish  a  most  emphatic  denial  of 
KM^NorlSreS.'  til©  contention  that  the  mortgage  and  the  rights  of  the 

holders  of  the  unpaid  bonds  secured  thereby  have  lapsed, 
by  the  trustees  and  bondholders  allowing  the  mortgage  ana  the 
rights  secured  to  them  under  it  to  lie  dormant  and  unrecognized 
by  the  mortgagor  and  its  successors  for  fifteen  consecutive  years. 
It  is  not  the  law  tliat  each  individual  bondholder  must  institute  a 
suit  in  his  own  name  to  enforce  the  mortgage  to  prevent  the  effect 
of  the  lapse  of  time  on  his  right  to  enforce  it. 

Such  practice  would  not  be  tolerated  in  chancery  proceedings. 
The  pendency  of  a  suit  brought  by  the  trustees,  or  when  they  im- 
PRAcncB  nr  properlv  refuse  or  neglect  to  sue,  bv  one  or  more  of  the 
b^SoSm  "  bondholder,  for  themselves  and  all  the  other  bondhold- 
«UK8  FOE  ALL.    ^-^  f^j.  |.}jg  enforccmcnt  of  the  mortgage  would  abate 

subsequent  suits  by  individual  bondholders  for  the  same  purpose. 
The  prevention  of  a  multiplicity  of  suits  is  one  of  the  grounds  of 
equity  jurisdiction.  Ordinarily,  bondholders  are  allow^  to  bring 
a  suit  in  equity  for  the  enforcement  of  such  a  mortgage  only  in  case 
the  trustees  improperly  refuse  or  neglect  to  sue  upon  request,  and 
then  they  must  oring  the  suit  as  well  for  all  the  other  bondholders 
as  themselves.  While  the  bonds  are  the  separate  property  of  each 
bondholder,  and  when  he  seeks  to  enforce  the  obligation  arising 
from  the  bond  alone  he  stands  by  hinfself,  unaffectea  by  what  the 
other  bondholders  may  have  done  or  omitted  to  do,  the  mortgage 
securing  the  bonds  is  common  to  all  the  bondholders,  given  to  trus- 
tees for  their  common  benefit;  and  whatever  is  done  by  the  trus- 
tees, or  by  one  or  more  of  the  bondholders  in  behalf  of  all  for  the 
enforcement  of  the  common  security,  inures  to  the  benefit  of  all, 
and  keeps  the  security  alive  for  all  the  bondholders,  unless  some  of 
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them  by  an  afBrmative  act  renonnce  the  right  and  act  of  the  tms- 
tees  or  other  bondholders  to  enforce  it  in  their  behalf. 

Hence,  the  petitioner's  rieht  to  have  the  mortgage  enforced  as 
aecnrity  for  the  payment  of  ner  bonds  was  not  barred  by  the  lapse 
of  time  when  she  filed  her  petition.  There  was  no  period  of  fif- 
teen years  between  the  maturity  of  her  bonds  and  the  filing  of  her 
petition,  dnring  which  either  the  mortgagees  allowed  the  mortgage 
to  lie  dormant,  or  the  mortgagor  or  those  standing  upon  its  rights, 
suffered  it  to  remain  unrecognized  as  the  security  for  the  bonds 
therein  nanled. 

II.  It  is  conceded  by  the  defendants  that  the  bill  in  the  suit  E. 
*.D.  Smith  et  al,  is  broad  enough  to  allow  the  petitioner  to  be- 
come a  prosecuting  party  thereto ;  but  it  is  contend-  ^awn  of  pen- 
ed  that  tne  decretal  order  of  the  chancellor  excluded  SSm  partt  to 
from  the  benefits  to  be  derived  therefrom  all  who  SJS^^SS^w 
had  not  tlien  become  orators  in  the  suit.  The  appeal  "n*^™"- 
to  the  Supreme  Court  from  that  order  opened  it,  and  took  the 
whole  case  to  the  Supreme  Court  and  vacated  the  decree  of  the 
Court  of  Chancery  Gale  v,  Butler,  85  Vt.  449.  The  Supreme 
Court  found  no  error  in  the  action  of  the  Court  of  Chancery  and 
affirmed  the  decree,  and  sent  the  case  back  to  the  Court  of  Chan- 
cery with  a  mandate  to  enter  up  such  a  decree.  The  Court  of 
Chancery  have  never  done  so.  At  the  first  term  of  the  Court  of 
Chancery,  after  the  case  was  remanded  from  the  Supreme  Court, 
the  cause  was  entered  with  the  court  for  hearing.  Subsequently 
a  decretal  order  was  filed,  the  death  of  one  of  the  orators  suggest- 
ed, and  then  an  order  filed  vacating  the  decretal  ordei*.  The  tliree 
following  terms  the  case  was  entered  with  the  court  for  hearing, 
and  then  continued,  fietween  that  term  and  the  following  March 
Term,  1881,  in  October,  1880,  the  Rutland  R.  Co.  paid  the  bonds 
held  by  the  orators  named  in  the  cause.  At  the  March  Term,  1881, 
the  Rutland  R.  Co.  filed  an  answer  in  the  cause  for  some  undis- 
closed purpose.  At  the  September  Term,  1881,  this  petition  was 
filed  in  the  catise,  and  has  been  proceeded  with  in  the  said  court. 
It  will  be  observed  from  the  foregoing  statement  that  no  final  de- 
cree has  ever  been  made  in  said  cause;  nor  has  the  cause  ever 
been  discontinued  or  dismissed  from  the  docket.  It  was  a  cause 
pending  in  the  Court  of  Chancery  when  the  petitioner  filed  her 
petition.  It  appears  that  the  ofBcers  of  the  Rutland  R.  Co.  pur- 
chased the  bonds  held  bv  the  orators  named  in  the  bill,  soon  after 
the  case  was  remanded  from  the  Supreme  Court,  and  took  control 
of  the  suit.  So  far  as  the  original  orators  were  concerned  the  bill 
had  served  its  purpose  when  the  defendant  railroad  took  uptand 
paid  in  October,  1880,  the  bonds  which  they  held  when  they 
brought  the  bill. 

The  case  might  have  been  entered  as  settled,  discontinued  or 
dismissed  at  the  March  Term,  1881;  but  for  some  undisclosed  pur- 
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pose  the  defendant,  the  Kutland  B.  Co.,  kept  it  on  foot  and  filed 
an  answer  therein.  This  left  the  case  pending  in  the  Court  of 
Chancery  when  the  petitioner  asked  to  oe  allowed  to  become  a 
party.  The  bill  was  brought  for  her  benefit,  if  she  should  see  fit 
to  become  a  party,  and  was  appropriate  to  furnish  her  the  requisite 
remedy.  Her  rights  under  the  mortgage,  as  we  have  seen,  were 
not  barred  by  lapse  of  time.  The  objections  which  the  defend- 
ants have  or  can  nave  to  the  enforcement  of  the  mortgage  security 
in  favor  of  the  petitioner  were  equally  available  to  them  against 
the  orators.  They  claim  no  defence  against  her  which  ttey  did 
not  claim  against  K.  D.  Smith  and  others,  except  lapse  of  time. 
The  facts  brought  into  contention  by  the  bill  show  that  she  could 
not  be  barred  by  lapse  of  time  from  enforcing  the  mortgage  more 
than  the  orators  named  in  the  bill.  Under  these  circumstances  it 
was  within  the  discretion  of  the  Court  of  Chancery  to  allow  her 
to  become  a  party  at  any  time  before  the  final  decree  in  the  cause 
should  be  signed  and  enrolled. 

Even  if  the  decretal  order  which  was  affirmed  by  the  Supreme 
Court  was  so  drawn  that  it  would  exclude  the  petitioner,  the  Court 
of  Chancery,  when  the  cause  was  remanded  to  have  a  final  decree 
drawn,  had  the  ri^ht,  in  the  exercise  of  sound  discretion,  to  allow 
the  petitioner  to  become  a  party.  That  was  not  a  matter  npon 
which  the  Supreme  Court  had  adjudged,  or  given  the  Court 
of  Chancery  any  directions.  The  question  did  not  arise  in  the 
case  until  after  it  had  been  remanded  from  the  Supreme  Court. 
Matters  arising  in  a  cause  upon  which  the  Supreme  Court  has  not 
adjudicated  nor  made  a  mandate  are  as  fully  within  the  control  of 
the  Court  of  Chancery  after  the  ^landate  as  before.  Barker  v. 
Belknap,  27  Vt.  700;  Gale  v.  Butler,  35  Vt.  449.  The  usual 
method  by  which  a  person  having  a  common  right,  and  entitled  to 
a  common  remedy  with  the  orators,  applies  to  be  let  into  a  pend- 
ing suit  brought  by  the  orators  for  themselves  and  all  others  hav- 
ing such  right,  is  by  petition.  In  practice,  however,  such  persons 
are  often  allowed  to  prove  their  claims  before  the  master,  without 
becoming  actual  parties  to  the  suit.  The  better  practice  is  to  have 
them  become  parties.  1  Dan.  Ch.  PI.  &  Pr.  286,  n.  1 ;  2  lb.  1014 
1200  to  1209;  Mit.  &  Ty.  Eq.  PI.  474. 

The  result  is,  no  error  is  found  in  the  decree,  and  (he  same  is 
affirmed  and  the  case  remanded. 

Relations  of  Mortgage  Trustees  and  Bondholders. — See  Trustees  9.  Green* 
ough,  13  Am.  <&  £ng.  R.  R  Gas.  845;  Williams  v.  Morgan,  17  lb.  217;  Dow 
e.  Memphis,  etc.,  R  Co.,  17  lb.  824;  Jamea  e.  Cowing,  2  lb.  886;  Chicago, 
etc.  R.  Co.,  e.  Fosdick,  7  lb.  427. 


DSBENTUBES — ^VALIDITY  OF.  666 


Bank  of  Toeonto 

V. 

CoBOUBO,  Petebbobough  and  Mabmoba  R.  Co.  et  oL 

(7  Ontario  BepcrU^  1.) 

The  C,  P.  &  M.  R.  Co.  being  authorized  by  88  Vic.  c.  47,  O.,  to  issue  pref- 
erential debentures,  the  holders  of  which,  it  was  enacted,  might,  on  default 
in  payment,  obtain  a  foreclosure  or  sale  of  the  railway  by  suit  in  chancery, 
the  directors  passed  a  by-law  enactinfi^  that  such  debentures  should  be  issued 
under  the  seal  of  the  company,  and  should  **  be  negotiated  from  time  to 
time,  as  the  proceeds  thereof  shall  be  required  for  the  purposes  of  the  com- 
pany by  the  managing  director."  Debentures  were  accordingly  issued  in 
blank  and  handed  to  the  managing  director,  who,  subsequently,  the  railway 
being  indebted  to  the  plaintiff,  deliyered  certain  of  them  to  the  latter,  as  se- 
curity for  such  debt.  The  debentures  were  in  the  following  form:  *' Deben- 
ture No. .    The  C,  P.  &  M.  R.  Co.  owes  the  Bank  of  Toronto,  or  ord6r, 

the  sum  of  $1,000,  payable  in  ten  years,  .  .  .  with  interest  at  8  per  cent  per 
annum,  payable  half-yearly,  on  presentation  of  the  proper  coupons  hereto  at- 
tached." The  name  Bank  of  Toronto  was  not  filled  in  until  about  the  time 
of  delivery  to  the  plaintiffs,  who  now  brought  tliis  action  for  an  account  of 
what  was  due  under  the  debentures  and  payment,  or,  in  default,  a  sale  by  the 
court  of  the  property  of  the  company. 

Hdd<,  that  the  debentures  were  valid,  and  judgment  must  go  as  asked. 

The  strict  rules  of  the  common  law  relating  to  deeds  are  not  applicable  to 
^uch  debentures,  but  rather  the  rules  of  the  law  merchant  relating  to  nego- 
tiable securities.  But  if  this  were  not  so,  the  fact  that  the  name  Bank  of 
Toronto  was  not  filled  in  until  delivery  to  the  plaintiffs  did  not  make  the 
debentures  void ;  it  would  come  within  that  class  of  cases  where  deeds  have 
been  held  good,  notwithstanding  an  alteration  or  subsequent  addition,  be- 
cause, at  the  time  of  execution,  there  was  something  which  could  not  be  as- 
certained, and  was  therefore  to  be  filled  up  afterwards.  Here,  however,  there 
was  no  execution,  which  imports  delivery,  prior  to  the  time  when  the  name 
was  filled  in. 

Held,  also,  that  though  the  debentures  were  under  seal  this  did  not  de- 
tract from  their  character,  which  was  rather  that  of  promissory  notes  than  of 
mortgages ;  and  though  the  act  made  them  a  charge  on  all  the  property  of 
the  company,  with  a  ri^ht  of  foreclosure  and  sale,  this  was  something  super- 
induced upon  tlie  security  by  virtue  of  the  statute. 

Held,  further,  that  the  company  having  issued  the  debentures  in  blank  and 
handed  them  to  the  managing  director,  who  was  also  secretary  and  treasurer, 
to  be  dealt  with  by  him  at  his  discretion,  he  was  empowered  to  complete 
them  by  the  insertion  of  the  obligee's  name,  and  the  company  would  be  es- 
topped from  relying  on  such  defences  as  the  above. 

HM,  lastly,  that  inasmuch  as  it  appeared  that  these  debentures  were  de- 
livered with  a  view  to  facilitate  the  company's  operations  in  getting  out  and 
disposing  of  ore,  the  main  branch  of  its  business,  this  was  a  *'  negotiation" 
of  them  '*  for  the  purposes  of  carrying  on  the  company's  business,"  and  so 
within  the  meaning  of  the  aforesaid  act  and  by-law. 

This  was  an  action  brought  by  the  Bank  of  Toronto,  who  sned 
ou  behalf  of  themselves  and  others,  holders  of  debentures  of  the 
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defeodants,  the  Cobourg,  Peterborongh  &  Marmora  H.  &  Minrng- 
Co.,  of  the  same  class,  against  that  company  and  the  Midland  IL 
of  Canada,  claiming  an  account  of  what  was  due  to  them  from 
the  first-named  defendants  on  a  certain  judgment  obtained  bj  them, 
and  also  of  the  amount  of  interest  overdue  and  unpaid  upon  cer- 
tain debentui'es  held  by  them,  the  plaintifib ;  and  that  tne  first- 
named  defendants  be  ordered  to  pay  the  amount  of  the  interest  so 
found  due,  or  in  default  that  their  railway  be  sold,  under  the  diree- 
tion  of  the  court,  and  the  proceeds  applied  in  payment  of  the  said 
debentures ;  and  that  a  receiver  of  the  revenues  of  the  said  defend- 
ant company  be  appointed  until  such  sale  should  be  effected  ;  and 
for  ^neral  relief. 

The  circumstances  of  the  case  were  as  follows :  On  December 
21,  1874,  the  Act  38  Vic.  c.  47,  O.,  was  passed,  which,  after  recite 
ing  that  the  Cobourg,  Peterborough  &  Marmora  R.  &  Mining  Co. 
had  petitioned  that  the  directors  of  the  company  might  be  author- 
ized to  issue  preferential  debentures  for  the  purpose  of  carrying  on 
the  business  of  the  company  and  completing  its  works,  proceeds  to 
authorize  the  directors  to  issue  debentures  to  the  amount  of  $300,- 
000,  which  should  be  a  first  charge  upon  the  railway  and  under- 
taking, and  upon  all  the  propei*ty  and  revenues  of  the  company, 
in  priority  to  certain  other  aebentures  theretofore  issued  by  the 
company,  which  latter  debentures  were  thereby  made  a  second  and 
thira  charge,  respectively,  on  the  said  railway. 

By  section  7  it  is  enacted  as  follows : 

"  In  case  at  any  time  there  shall  be  default  for  more  than  one 
month  in  the  payment  of  any  instalment  of  interest  or  of  principal 
on  any  of  the  debentures  of  any  of  the  said  three  classes  of  deben- 
tures, the  holder  of  such  debentures  of  any  one  of  the  said  three 
classes  to  the  amount  of  not  less  than  $50,000,  may  on  behalf  of 
himself  and  of  the  other  holders  of  debentures  of  the  same  class,  pro- 
ceed in  the  Court  of  Chancery  for  and  obtain  a  foreclosure  or  sale 
of  the  said  premises,  the  subject  of  the  charge  created  in  favor  of 
the  debentures  of  the  said  class." 

On  February  5,  1875,  the  board  of  directors  aforesaid  accord- 
ingly duly  passed  a  by-law  to  provide  for  the  issue  of  $300,000  of 
debentures  of  the  railway  under  the  provisions  of  the  above  act^ 
wherein,  after  reciting  the  provisions  of  the  said  act,  and  that  it 
was  expedient  to  issue  the  debentures  so  authorized  in  accordance 
with  its  provisions,  it  was  enacted  as  follows : 

"  1.  That  the  debentures  of  the  said  company  authorized  to  be 
issued  by  the  said  in  part  recited  act  to  the  amount  of  $300,000, 
shall  be  issued  in  sums  of  $10t)0  each,  payable  in  ten  years  from 
January  1, 1875,  in  lawful  money  of  Canada,  with  interest  there- 
on from  the  said  last-mentioned  date,  at  the  rate  of  8  per  centum 
per  annum,  payable  half-yearly,  in  like  lawful  money. 

^^  2d.  That  such  debenture  shall  be  under  the  seal  of  the  said 


^ 


DBBBNTUBE8— VALIDITY  OF.  667 

company,  and  shall  be  signed  bj  the  president  and  countersigned 
by  tne  treasurer  thereof,  and  shall  be  payable  at  the  office  of  the 
Bank  of  Toronto,  in  Toronto,  and  shall  oe  in  such  form  as  the  pres- 
ident of  the  said  company  shall  determine. 

^^3d.  That  the  said  debentures  shall  be  negotiated  from  time  to 
time,  as  the  proceeds  thereof  shall  be  required  for  the  purpi  83S  of 
the  company  by  the  managing  director  of  the  said  company,  OQ 
such  terms  as  he  shall  see  fit." 

On  February  1,  1876,  the  defendants,  the  Cobourg,  Peterbor* 
ough  &  Marmora  K.  &  Mining  Co.,  through  their  managing  di- 
rector, Mr.  Chambliss,  delivered  to  the  plaintiffs  one  hundred  of 
the  said  debentures,  duly  executed  and  issued  pursuant  to  the  above 
by-law,  to  be  held  by  them  for  the  payment  oi  a  certain  debt  owing 
by  the  railway  to  the  plaintiffs,  ana  of  certain  promissory  notes  oi 
the  railway,  of  which  the  plaintiffs  were  the  holders. 

The  form  of  these  debentures,  so  delivered. to  the  plaintiffs,  was 
as  follows : 

"  Issued  under  the  Act  of  the  Parliament  of  the  Province  of  On- 
tario, passed  in  the  38th  year  of  Her  Majesty's  reign,  chaptered  47, 
and  a  charge  upon  all  the  properties  of  the  company. 

"  Debenture No. 

"  The  CobouTff,  Peterborough  &  Marmora  R.  &  Mining  Co. 
owe  the  Bank  oi  Toronto  or  order  the  sum  of  $1000,  payable  in 
ten  years  from  the  first  day  of  January  in  the  year  of  our  Lord 
1875,  at  the  Bank  of  Toronto,  in  Toronto,  with  interest  at  the  rate 
of-  eight  per  centum  per  annum,  payable  half-yearly,  on  the  pres- 
entation of  the  proper  coupon  hereto  attached. 

^^  As  witness  the  seal  of  the  said,  company  the  first  day  of  April, 
A.D.  1875. 

"  "W".  Chambliss,  "W".  J.  Mms  Stanton, 

"  Treasurer.  President." 

There  were  attached  coupons  for  the  half-yearly  amounts  of  in- 
terest. 

Across  the  face  of  the  debentures  were  printed  the  words  ^'  First 
preference  debenture." 

On  July  16, 1880,  the  Cobourg,  Peterborough  &  Marmora  R. 
&  Mining  Co.  leased  a  certain  portion  of  their  line  to  the  Grand 
Junction  B.  Co.  for  a  term  of  years  not  expired  at  the  time  of  the 
bringing  of  this  action,  which  lease  was  by  44  Vic  c.  64,  O.,  de- 
clared to  be  legal  and  binding,  subject  and  without  prejudice  to 
the  bonds  of  the  former  railway,  and  the  rights  of  any  holder  of 
such  bonds. 

By  45  Vic.  c.  67, 0.,  by  agreement  therein  mentioned  and  there- 
by ratified,  the  Grand  Junction  B.  Co.  and  five  other  railway  com- 
panies were  consolidated  in  one  railway  company,  under  the  name 
of  the  Midland  B.  of  Canada,  and  it  was  provided  thereby  that 
all  the  corporate  powers,  franchises,  and  privileges  of  the  said 
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several  companies  sboald  vest  in  and  become  the  powers,  fran- 
chises, and  privileges  of  the  said  consolidated  company. 

The  plaintifiEs  now  brought  this  action  against  the  above-named 
defendants,  setting  out  the  circumstances  above  mentioned,  and 
that  on  November  15,  1882,  they  brought  an  action  against  the 
present  defendants  in  ihe  Chancery  Division,  upon  the  said  prom- 
uory  notes  so  held  by  them,  and  on  December  28, 1882,  recovered 
against  the  said  defendants  a  judgment  in  the  said  action  for 
$68,146.52,  being  the  amount  then  due  and  owing  on  the  said 
notes,  which  judgment  was  still  in  full  force  and  wholly  unsatisfied. 
That  more  than  $43,840  was  overdue  and  unpaid  for  interest  on 
the  said  debentures  so  held  by  them ;  and  that,  by  virtue  of  38  Vic. 
c.  47  aforesaid,  they  were  entitled  to  a  sale  of  the  railway  and 
properties  of  the  de-fendants  the  Oobourg,  Peterborough  &  Mar- 
mora B.  &  Mining  Co.,  the  subject  of  the  charge  created  by  that 
statute  in  favor  of  such  debentures ;  and  they  claimed  as  above 
mentioned. 

By  their  statement  of  defence  the  defendants  alle^d,  amon^t 
other  things,  that  the  plaintiffs  were  not  the  legal  holders  of  tne 
debentures  claimed  by  them,  or,  if  they  held  them,  they  were  not 
entitled  thereto,  nor  to  make  any  claim  in  respect  thereof.  And 
they  further  said  that  the  only  power  which  they  had  CDuferred 
upon  them,  with  respect  to  the  said  alleged  debentures,  was  a  power 
to  sell  the  same  as  the  purposes  of  the  company  required  the 
moneys  to  be  received  therefrom ;  and  they  said  that  if  the  plain- 
tiffs had  the  said  alleged  debentures,  or  any  of  them,  in  their  pos- 
session, thev  obtained  the  same  without  any  consideration  or  value 
given  therefor,  and  from  some  person  or  persons  unauthorized  to  so 
deal  therewith,  and  they  claimed  that  the  said  alleged  debentures 
should  be  handed  over  to  them. 

^arsh  for  defendants  the  Cobourg,  Peterborough,  &  Marmora 
R.  Co. 

O.  Robinson,  Q.  C,  D,  McCarthy,  Q.  C,  S.  H.  Blake,  Q.  0., 
C.  Mobs,  Q.  C,  and  T.  O.  Blackstock  for  plaintife. 

J.  Bethwne,  Q.  C,  and  W,  H.  Biggar  for  the  defendants  the 
Midland  R.  Co.  in  reply. 

BoTD,  C. — The  securities  in  question  are  of  a  somewhat  anoma- 
lous character.  As  a  matter  of  definition,  "debenture"  merely 
hkanixo  or  means  an  instrument  which  shows  that  the  party  owes 
TORK"iUfD*^  ^^^  is  bound  to  pav.  Per  Martin,  V.  C,  in  the  Impe- 
ooTiAiHj."  j.{g^]  Land  Co.  of  Marseilles  ex  parte  Colborne  and 
Strawbridge,  L.  R.  11  Eq.  478 ;  or,  as  more  concisely  put  in  Skeat's 
Dictionary,  it  is  "  an  acknowledgment  of  a  debt."  Etymologically, 
debenture  is  but  debt  "  writ  large."  At  first,  during  the  Protec- 
torate, when  the  term  seems  to  have  originated,  it  was  spelled  "  De- 
1  center,"  that  being  the  Latin  word  with  which  the  instrument  began. 
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38  Vic.  c.  47,  O.,  under  wliich  these  were  issued,  does  not  pre- 
scribe the  form,  nor  does  the  company's  bylaw,  which  directs  that 
they  shall  be  in  such  form  as  the  president  of  the  company  shall 
determine.  The  form  they  do  assume  indicates  that  they  are  pay. 
able  to  "  the  Bank  of  Toronto  or  order."  This  is  carrying  out  the 
clause  of  the  by-law  which  directs  that  the  debentures  *'  shall  be 
negotiated  from  time  to  time."  As  said  by  Mr  Justice  Blackburn 
in  Griffin  v.  Weatherby,  L.  R.  3  Q.  B.  760,  "  negotiating  must 
mean  doing  something  which  can  only  be  done  with  a  negotiable 
instrument;"  and,  in  the  same  case  Mr.  Justice  Lush  says,  "  By  nego- 
iated  I  understand  to  mean  passed  away  from  the  ori^nal  holder  to 
another  person."  Having  regard  to  the  current  oi  decision,  it  is 
evident  that  the  law  imputes  as  a  predominant  characteristic  to 
these  documents  the  quality  of  negotiability,  enabling  the  person 
holding  them  to  recover  without  regard  to  any  equities  that  might 
exist  between  the  company  and  prior  holders  or  the  original 
obligees. 

Looking  at  these  particular  debentures,  they  are  strictly,  on  the 
face  of  mem,  negotiable  instruments,  'the  fact  that  they  are 
fiealed  does  not  detract  from  their  character  being  NArnuorTHs 
rather  that  of  promissory  notes  than  of  mortgages,  d^mwtuimm. 
The  Act,  no  doubt,  makes  them  a  charge  on  all  the  properties,  real 
and  personal,  of  the  company,  with  a  right  of  foreclosure  and  sale, 
but  tnat  is  something  superinduced  upon  the  security  .by  virtue  of 
the  statute.  The  combined  effect  of  the  debenture  and  the  statute 
is  not  dissimilar  to  that  of  the  kind  of  security  which  was  before 
the  Court  in  Higgs  v.  Northern  Assam  Tea  Co.,  L.  R.  4  Ex.  387, 
where  bonds  of  the  company  were  secured  by  a  covering  mortga^ 
npon  lands  expressed  to  be  for  the  benefit  of  the  holders  for  the 
time  being  of  the  debentures.  See  per  Kay,  J.,  In  re  Romford 
Canal  Co.,  24  Ch.  Div.  91.  That  is  the  effect  of  the  present  de- 
bentures, which,  giving  the  right  to  a  judgment  for  the  debt,  are 
by  the  Legislature  extended  into  a  charge  upon  the  whole  under- 
taking. The  difficulty  of  classifying  this  kind  of  security  is  shown 
by  the  cases  already  cited  and  othei*s,  such  as  He  General  Estates  Co. 
exparte  City  Bank,  L.  R.3  Ch.  758,  and  British  India  Steam  Navi- 
gation Co.  V.  Commissioners  of  Inland  Revenue,  7  Q.  B.  D.  172, 
and  Attree  v.  Hawe,  9  Ch.  D.  337. 

It  would  be,  in  my  opinion,  an  entirely  retrograde  movement  to 
apply  to  debentures  such  as  those  now  in  question  the  oommon 
strict  rules  of  common  law  relating  to  deeds,  rather  than 
the  rules  of  the  law  merchant  applicable  to  negotiable  dS™? 
securities.  But  even  testing  tne  point  of  objection 
that  the  name  ^^  Bank  of  Toronto"  was  not  filled  in  till  about  the 
time  of  delivery  to  the  plaintiff  bj  the  case  relied  on  by  Mr.  Marsh, 
it  would  not  warrant  me  in  adjudging  that  the  debentures  were 
Toid.    In  Hibblewhite  v.  McMlorine,  6  M.  <fe  W.  200,  the  court 
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held  that  by  the  terms  of  the  statute  in  question  there,  the  instrtv- 
ment  of  transfer  mast  be  bj  deed  under  the  hands  and  seals  of  both 
parties,  and  they  held  that  a  deed  with  the  name  of  the  vended  in 
blank  at  the  time  it  was  sealed  and  delivered  was  void  ;  and  they 
held,  further,  that  it  was  not  possible  to  validate  it  by  filling  in  the 
vendee's  name  afterwards  by  an  an  agent  appointed  by  parol ;  and 
they  end  bv  denouncing  what  was  done  as  an  attempt  to  make  a 
deed  transferable  and  negotiable  like  a  bill  of  exchange,  or  an  ex- 
chequer bill,  which  the  law  does  not  permit.  The  point  of  that 
case  is,  that  the  instrument  was  delivered  in  an  imperfect  form, 
and  was  therefore  void.  Here  the  instrument  when  handed  to  the 
bank  was  complete  in  all  its  parts,  and  the  statute  does  not  say  it 
shall  be  a  deed.  The  debentures  were  made  oiit  in  blank  at  fii-st, 
because  it  was  not  known  to  whom  they  would  be  delivered,  and 
the  third  clause  of  the  by-law  provides  for  just  such  a  completion 
of  them  as  was  made  in  this  case.  It  is  thereby  provided  ''  that 
the  said  debentures  shall  be  negotiated  from  time  to  time,  as  tlie 
proceeds  thereof  shall  be  required  for  the  purposes  of  the  company, 
Dy  the  managing  director  of  the  said  company  on  such  terms  as  he 
snail  see  fit." 

Mr.  Chambliss,  the  only  witness  examined,  and  whose  evidence 
is  relied  on  to  sho^  the  illegality  and  invalidity  of  the  debenture, 
was  them  anaging  director ;  he  was  also  treasurer  of  the  company,  and 
countersigned  the  securities  in  that  character ;  he  was  also  secre- 
tary,  and  sighed  the  by-law  in  that  character';  and  I  assume^  in  the 
absence  of  evidence,  that  he  was  the  custodian  of  the  company's 
seal.  It  was,  therefore,  no  unauthorized  or  illegal  act  for  this  func- 
tionary to  fill  in  the  name  of  the  person  who  was  not  ascertained  at 
an  earlier  date,  so  as  to  render  the  debentures  (what  was  intended 
by  the  company)  negotiable  securities,  because  after  the  written 
name  "Bank  of  Toronto"  are  the  printed  words  "or  order.".  If, 
then,  the  law  as  to  the  deeds  applied,  it  would  be  that  class  of 
cases  referred  to  by  the  counsel  who  argued  Hibblewhite  v.  Mc- 
Morine,  7  Ontario  Kep.  211,  where  deeds  have  been  held  good  not- 
withstanding an  alteration,  or  subsequent  addition,  because  at  the 
time  of  the  execution  there  is  something  which  cannot  be  ascer- 
tained, and  is,  therefore,  to  be  filled  up  afterwards.  See  Bank  of 
Montreal  v.  Baker,  9  Qr.  97.  But,  as  I  have  pointed  out,  there  was 
really  no  execution  here,  which  imports  delivery,  prior  to  the  time 
when  the  name  was  filled  up  and  the  security  was  to  be  negotiated. 
That  was  the  time  when  by  the  direction  of  the  company  the 
ofiicer  who  had  the  custodv  of  the  company's  seal  was  to  complete 
the  debentures  which  had  been  previously  incomplete.  So  far 
from  violating  any  rule  of  law,  it  was  essential  for  the  company  to 
have  the  instruments  in  such  a  shape  as  that  they  would  be  transfer- 
able like  a  bill  of  exchange.  Therefore,  my  conclusion  is  that  every 
reason  given  from  the  decision  in  Hibblewhite  v.  McMorine  faib 
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f>f  pertinence  when  sought  to  be  applied  to  this  case ;  and  I  am 
prepared  to  hold  that  if  the  company  issued  debentures  in  blank 
^and  handed  them  to  the  managing  director,  who  was  also  secretary 
and  treasurer,  to  be  dealt  witn  by  him  at  his  discretion,  he  was  em- 
powered to  complete  the  instruments  by  the  insertion  of  the  obli- 
gee's name,  and  the  company  would  be  estopped  from  relying  upon 
such  a  defence,  even  if  it  were  explicitly  pleaded. 

On  the  other  point  argued  I  am  of  opinion  that  the  debentures, 
when  handed  to  the  plamtifi,  were  not  perverted  from  the  pur- 
pose contemplated  by  the  Act.  That  is,  as  shown  by 
the  preamble,  to  enable  the  company  to  carry  on  its 
business  and  complete  its  works.  As  I  view  the  evi- 
dence, it  establishes  that  these  securities  were  handed  over  in  pur- 
suance of  the  correspondence  which  was  put  in,  and  after  several 
interviews  between  the  managing  director  and  the  local  agent  of 
the  bank  at  Cobourg.  From  that  correspondence  it  is  quite  evi- 
dent that  the  main  branch  of  the  company's  business  (i.e.y  getting 
out  and  disposing  of  ore),  was  being  prosecuted  at  that  time,  ana 
that  these  securities  were  delivered  with  *a  view  to  facilitate  the 
company's  operations.  That  was  within  the  scope  of  the  powers 
intrusted  to  the  managing  director  by  the  by-law,  and  might  have 
served  the  objects  of  tne  company  as  well  as  by  raising  money  on 
the  debentures.  He  Inns  of  Court  Hotel  Co.,  L.  B.  6  £q.  82,  and  * 
He  Patent  File  Co.  ex  parte  Birmingham  Banking  Co.,  L.  B.  6  Ch. 
83.     Judgment  will  be  as  prayed,  with  costs  of  suit. 

Since  writing  this  I  have  come  across  the  case  of  Grenfall  v, 
Commissioners  of  Inland  Revenue,  lEx.  D.  242,  where  a  railway 
bond  in  .1)lank  was  treated  as  a  valid  security  by  the  court.  From 
that  case,  I  infer  either  that  the  debentures  in  question  might  be 
in  blank  or  that  they  were  not  issued  within  the  meaning  of  the 
by-law  till  the  payee's  name  was  inserted. 

• 

Validity  of  Bonds  Issued  by  Railroad  Companyi — See  generally  Thomas  e. 
Brownsville,  etc.,  R.  Co.,  Id  Am.  &  Eng.  R.  R.  Gas.  667;  Union  Trust  Co. 
9.  Nevada,  etc.,  R.  Co.,  17  lb.  207,;  Poland  o.  Lamoille  Valley  R.  Co.,  4  lb. 
408;  Union  Trust  Co.  v.  Illinois,  etc.,  R.  Co.,  25  lb.  660. 

Decree  declaring  Deed  of  Trust  and  Bonds  Void  cannot  be  attaelced  after 
Property  is  transferred  for  Value  to  Purchaser  without  Neticca — ^A  decree  of 
a  court  of  competent  jurisdiction  was  entered  declaring  a  deed  of  trust  and 
bonds  secured  thereby  invalid  in  a  suit  to  which  the  trustee  named  in  such 
deed  of  trust  was  joined  as  a  jMurty  defendant  in  his  individual  capacity. 
Bddy  that  such  decree  could  not  afterwards  be  attacked  on  the  ground  of 
fraud  and  collusion,  after  the  property  has  been  transferred  for  value  to  a 
purchaser  without  notice  by  a  bondholder,  who  was  not  made  a  party  in  a 
suit  to  have  such  property  applied  to  the  payment  of  his  bonds.  Seals  e. 
Illinois,  etc.,  R.  Co.,  27  Fed.  Keptr.  721. 

Power  of  Railroad  to  borrow  Money — Construction  of  Act — Interest  of 
State  as  Subscriber  to  Stock. — ^The  Annapolis  &  Elkridge  R.  Co.  was  incor- 
porated by  the  Maryland  Act  of  1886,  chapter  298.  Under  the  provision  of 
Che  eighth  section  of  the  act,  the  State  subocribed  for  stock  to  the  amount  of 
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$800,000;  but  by  tbe  ninth  section  it  was  provided  that  before  any  subscrip- 
tion should  be  made  by  the  State,  the  said  railroad  should  enter  into  a  cove- 
nant with  the  State  to  pay  it  semiannually  out  of  its  profits  a  sum  equal  in 
amount  to  the  sum  of  six  per  cent  per  annum  on  the  subscription  which 
should  be  made  on  the  part  of  the  State,  and  that  these  payments  should 
continue  to  be  made  until  the  clear  annual  profits  of  the  company  should  be 
adequate  to  a  dividend  of  six  per  cent  per  annum  to  all  stockholders,  and 
that  thereafter  the  State,  in  reference  to  its  stock  subscribed,  should  be  enti- 
tled to  receive  a  proportional  dividend  upon  the  profits,  as  declared  from 
time  to  time,  and  no  more.  The  railroad  company  executed  the  covenant  as 
required,  and  the  State  paid  the  amount  of  its  subscription;  and  became 
entitled  to  have  three  directors  in  the  board,  according  to  the  fourth  section 
of  the  Act  of  1886.  A  change  was  made  in  the  charter  of  the  company  by 
the  Act  of  1872,  ch.  425,  entitled  *'  An  Act  to  amend  the  charter  of  the  An- 
napolis &  Elkridge  R.  Co.,  by  authorizing  the  said  company  to  extend  its 
road  to  the  harbor  of  the  city  of  Annapolis,  to  borrow  money  upon  a  mort- 
gage of  its  property  and  franchises,  and  regulating  the  number  and  elec- 
tion of  the  directors  of  the  said  company."  By  the  second  section  the  com- 
pany was  authorized  and  empowered  to  borrow  money,  and  to  issue  bonds  or 
certificates  of  indebtedness  under  its  corporate  seal,  and  to  secure  the  pay- 
ment thereof  with  interest  thereon,  by  a  mortgage  or  deed  of  trust  ^^  upon 
all  or  any  of  its  property,  real  and  personal,  together  with  the  franchises  of 
said  company.*'  Under  the  authority  thus  given  the  company  executed  a 
deed  of  trust  of  all  its  property  and  franchises  to  certain  trustees,  to  secure 
the  payment  of  certain  bonds  which  it  proposed  to  issue  under  the  authority 
of  said  Act;  which  bonds  were  issued  and  were  described  as  first  mortgage 
bonds.  On  a  bill  filed  by  the  State  against  said  company,  and  the  substi- 
tuted trustees  under  said  deed  of  trust,  to  restrain  the  sale  of  the  railroad  by 
said  trustees,  it  was  held : 

(1)  That  by  force  of  the  second  section  of  the  Act  of  1872,  ch.  425,  the 
State  subordinated  its  rights  (whatsoever  their  nature  might  be)  to  the  rights 
which  should  be  acquired  under  the  deed  of  trust  or  mortgage  authorized  by 
that  section. 

(2)  That  the  power  to  borrow  money  and  to  secure  its  payment  by  a  mort- 
gage or  deed  of  trust  was  given  by  the  said  Act  of  1872,  in  general  and  un- 
qualified terms,  without  restriction  to  any  particular  purpose. 

(3)  That  there  were  three  different  purposes  had  in  view  in  the  passage  of 
said  Act,  as  declared  in  its  title,  and  these  were  effected  in  three  separate 
sections,  which  were  in  no  wise  made  to  depend  upon  each  other;  and  the 
lien  created  by  the  deed  of  trust  could  not  be  restricted  to  the  bonds  used 
for  the  purpose  mentioned  in  the  first  section  of  the  Act.  Brown  «.  State  of 
Maryland  &  Annapolis  &  Elkridge  R.  Co.,  62  Md.  439. 

Contract  for  Use  of  Rolling  Stock  construed  to  be  a  Mortgage  and  not 
a  Leasti — A  contract  whereby  cars  and  locomotives  are  leased  to  a  railroad 
company  that  agrees  to  pay  for  every  car  and  locomotive  so  delivered  an  an* 
nual  rent,  equivalent  to  one-sixth  of  the  original  cost  thereof,  for  the  period 
of  ten  years,  at  the  end  of  which  the  cars  and  locomotives  are  to  become  the 
property  of  the  railroad  company,  with  a  proviso  that  upon  default  in  pay- 
ment of  the  annual  rent,  or  failure  to  observe  any  of  the  covenants  of  the 
lease,  the  rights  of  the  railroad  company  shall  be  determined,  and  the  prop- 
erty reclaimed  by  the  lessors,  is  a  mortgage,  and  not  a  lease.  Frank  et  aL 
V.  Denver,  etc.,  R.  Co.,  23  Fed.  Reptr.  128. 

Contract  for  the  Construction  of  Railroad — Issue  of  Stock  and  Bonds  in 
Payment  held  to  contravene  Constitutional  and  Statutory  Provisions. — The 
constitution  of  the  State  of  Pennsylvania  provides  that  **  no  corporation  shall 
issue  stocks  or  bonds  except  for  money,  labor  done,  or  money  or  property  ac- 
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toally  recdyed;  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void.'* 

The  act  of  Assembly  of  April  4, 1808,  limited  the  amount  of  a  railroad  com- 
pany's construction  mortgage  bonds  to  the  amount  of  the  capital  stock  sub- 
scribed, and  authorizes  the  issue  of  such  bonds  in  amounts  not  exceeding 
double  the  amount  actually  paid  up  of  the  capital  stock  subscribed ;  and  the 
act  of  April  18,  1874,  forbids  any  corporation  to  increase  the  amount  of  its 
indebtedness  beyond  the  amount  of  its  capital  stock  subscribed,  until  the 
amount  of  its  capital  stock  subscribed  shall  be  fully  paid  in. 

An  incorporated  railroad  company  of  that  State  entered  into  a  construction 
contract  .whereby  the  contractor  agreed  to  furnish  all  the  materials  and  do  all 
the  work  necessary  to  construct  the  company's  road  at  an  expenditure,  how- 
ever, not  exceeding  $200,000;  and  in  consideration  thereof  the  company 
agreed  to  issue  to  the  contractor  $300,000  of  its  capital  stock  as  fully  paid 
up,  and  $300,000  of  its  first  mortgage  bonds.  The  materials  could  be  fur- 
nished and  the  road  built  for  $180,0^  cash.  HMy  that  the  contract  contra- 
vened the  constitutional  provision,  and  was  uUra  vires  and  void.  Held^  also, 
that  the  performance  by  the  railroad  company  of  its  said  contract  involved 
a  violation  of  these  statutory  provisions,  it  appearing  that  no  part  of  its  sub- 
scribed capital  stock,  which  was  $350,000,  had  been  paid  in.  New  Castle 
Northern  H.  Co.  9.  Simpson,  21  Fed.  Reptr.  533. 

Right  of  Bondholder  as  Party  to  Suit  to  remove  Cause — Citizenship  of 
Trustee. — ^The  owner  of  bonds  secured  by  trust  deed  or  mortgage  was  let 
in  as  party  to  a  cause  concerning  the  trust  property.  Heldy  that  as  such  he 
had  a  separate  controversy  with  citizens  of  another  State.  His  riffht  to  re- 
move the  cause  to  the  federal  court  was  not  affected  by  the  citizenship  of  the 
trustee  named  in  the  mortgage  deed,  who  was  not  a  party  in  fact,  and  had 
refused  to  move  to  be  made  party,  or  otherwise  to  execute  the  trust.  If 
brought  in,  such  trustee  would  be  only  a  nominal  party.  Hack  v,  Chicage, 
etc.,  K.  Co.,  28  Fed.  Reptr.  856. 
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Note.— The  mode  of  citing  the  American  and  English  Railroad  Oases  is 
follows : 

26  Am.  &  £ng.  R  R  Cas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  References 
to  the  decisions  are  to  the  paf^  upon  which  the  cases  begin.  References  to  tiie 
notes  are  to  the  pages  upon  which  the  pronositions  stated  4n  the  index  are  found. 
References  to  Constitutional  or  Statutory  Froyisions  are  to  the  pages  upon  which 
they  are  cited. 


ABAHDOraSlTT. 


ACCOUITT. 


See  Stbbbt  Railway. 


Equitable  jurisdiction  of  matters  of  account  where  discovery  is  necessary,  the 
accounts  are  mutual,  and  the  remedy  at  law  is  not  plain  and  adequate. 
Vilwig  «.  Baltimore  &  O.  R.  Co.  (Va.).    95, 

Where  such  agent  executes  bond  Jan.  18, 1875,  for  faithful  performance  of  his' 
official  duties  in  the  future,  and  on  Jan.  80,  1875,  vouchers  are  passed  to 
his  credit  for  moneys  paid  out  by  him  before  said  18th,  such  credit  must 
be  applied  to  the  agent's  arrearages  anterior  to  the  execution  of  said  bond. 
Vilwig  V,  Baltimore  &  O.  R  Co.  (Va.).    95. 

Where  agent  occupies  position  of  trust,  is  charged  with  dul^  not  only  of  keep- 
ing but  of  rendering  regular  accounts,  and  is  custodian  of  most  of  the 
vouchers  of  his  receipts  and  disbursements,  the  remedy  at  law  is  not  so 
plain  and  easy^  in  equity.  Vilwig  t>.  Baltimore  &  O.  R.  Co.  (Va.). 
95. 


Acnov. 


See  Deicubbeb. 


Joinder  of  action  of  assault  for  expelling  passenger  with  count  on  contract  X6 
carry  him  Tidd  improper  in  Virginia.  Norfolk,  etc.,  R.  Co.  v,  Wysor 
\  V  a«  }m    4oo4. 

Joint  action  against  railway  company  and  its  engineer  is  separable  so  that  one 
defendant  may  remove  case  to  XJ.  S.  court.    896  n. 


ADKIKISTSATOKS. 


See  Stock. 


Foreign  executors  and  administrators  mav  compel  unwilling  bailees  and  cor- 
porations holding  propertv  of  their  decedents  in  New  Hampshire  to  rec- 
ognize their  title  without  the  expense  and  inconvenience  of  administration 
in  that  State.    Luce  v,  Manchester  &  L.  R  Co.  (N.  H.).    74. 
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Foreign  or  domestic  administrator  may  sue  for  the  killing  of  his  decedent  in 

Georgia.    Central  R.  Co.  v.  Swint  (€hi.).    48d. 
Rights  outside  of  State  appointing  him.    78  n. 
Stock  of  foreign  corporation  may  be  sold  by.    Luce  v,  Manchester  &  L.  R. 

Co.  (N.  HL).    74 


AQSVGT. 


See  Pbbsuicftion. 


Authority  of  agent  of  company  to  bind  it  by  contract  for  medical  services  to 
party  injured.    88  n. 

Baggagemen,  authority  of.    158  n. 

Division  superintendent:  authority  of,  to  contract  for  medical  attendance  to 
injured  passengers.     Union  P.  R.  Co.  v.  Beatty  (Eitn.).    84. 

Superintendent  of  railroad  has  power  to  withdraw  notice  to  its  tenant  to  ter- 
minate his  lease,  and  to  give  permission  to  let  the  lease  continue.  Patrick 
«.  Richmond  &  Danville  R  Co.  (N.  C).    78. 

T^ere  agent  occupies  position  of  trust,  is  charged  with  duty  not  only  of  keep- 
ing but  of  rendering  regular  accounts,  and  is  custodian  of  most  of  the 
voucliers  of  his  receipts  and  disbursements,  the  remedy  at  law  is  not  so 
plain  and  easy  as  in  equity.    Vilwig  v.  Baltimore  &  O.  K.  Co.  (Va.).    95. 

Where  such  agent  executes  bond  Jan.  13,  1875,  for  faithful  performance  of 
official  duties  in  future,  and  on  Jan.  80,  1875,  vouchers  are  passed  to  liiB 
credit  for  moneys  paid  out  by  him  before  said  13th,  such  credit  must  be 
applied  to  the  agent's  arrear^^es  anterior  to  the  execution  of  said  bond.* 
Vilwig  V,  Baltimore  &  O.  R.  Co.  (Va.).    95. 

lUnXALS. 

See  DEifURKER. 

Animal  running  in  front  of  engine.  In  an  action  against  a  railroad  company 
for  damages  for  the  killing  of  a  horse  by  defendant's  train,  at  a  point 
where  defendant  had  a  right  to  build  a  fence,  but  had  failed  to  do  so,  the 
fact  that  the  train  did  not  strike  the  horse,  and  that  the  horse  was  in- 
jured bv  running  in  front  of  the  train  into  a  bridge,  does  not  relieve  the 
railroad  company  of  liability.    Liston  v.  Central  Iowa  R  Co.  (Iowa).  598. 

Bscape^from  lot  not  owned  by  (plaintiff.  The  plaintiffs  occupied  about  an 
acre  of  lot  29,  adjoining  the  railway  of  the  defendant  company.  Their 
horses,  pasturing  on  another  part  of  the  lot,  which  the  plaintiffs  did  not 
occupy,  and  to  which  they  ha^  no  title,  passed  on  to  the  track  and  were 
killea  by  a  passing  train.  Held,  that  the  plaintiffs  were  not  entitled  to 
call  upon  the  defendant  company  to  fence  across  the  part  of  the  lot  from 
which  the  horses  escaped;  and,  therefore,  that  the  company  were  not 
liable  to  make  good  their  loss  to  the  plaintiffs.  Conway  t>.  Canadian 
Pacific  R.  Co.  (Ont).    576. 

Injury  to  animals  going  on  track  at  unfenced  point  not  on  owner'a  premiaeB, 
588  n. 

AHHOTATIOir. 

Act  of  God :  carrier  not  liable  for  loss  of  goods  occasioned  by.    922. 

Express  company  not  liable  for  loss  resulting  from.    SasS. 

Administrator,  rights  outside  of  State  appointing  nim.    78. 

Agents.    Authority  of  engineer  to  bind  company  for  services  rendered  under 

his  direction.    857. 

Authority  to  bind  company  for  contract  for  medical  services.    88. 

Appeiid :  right  of  private  citizen  to,  from  decision  of  county  commiBsionen 

concerning  railway  crossing.    868. 
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AVHOT  ATIO  V~  OonHnuid. 

Baggage :  delay  of;  measure  of  damages.    158. 

Delivered  to  porter  or  agent,  liability  of  common  carrier  for.    148. 

Lost  before  train-time,  liability^ for;  agent's  authority;  ddivery  and  ac- 
ceptance.   158. 

Of  guests:  liability  of  hotel-keepers  for.    149. 

Bondholaer  not  a  party  to  action  cannot  apply  to  set  aside  foreclosure  sale. 
645. 
.  Right  of,  as  party  to  suit  to  remove  cause.    668. 

Bondholders:  rights  of,  under  second  mortgage  after  foreclosure.    645. 

Bond  issued  by  railroad  company:  validity  of.    661. 

Bonds  of  another  company:  validity  of  guaranty  of .    105. 

Bonds  of  old  company  as  lien  on  road  after  consolidation.    74. 
.    Bridge :  railroad  may  be  required  to  build  bridge  over  highway  not  constructed. 

Burden  of  proof,  when  on  railroad  to  show  compliance  with  statute.  893. 
Carrier,  connecting  liability  for  loss  of  goods  through  negligence  of.  825. 
Contract  of  company  taking  goods  for  shipment  to  point  beyond  its  own 

line.    825. 

Failure  to  deliver  goods  within  reasonable  time.    292. 

Child:  negligence  in  permitting  to  stay  on  track.    875. 

Negligence  of  company  in  injuring,  at  crossing.    876. 

Claim:  settlement  of.    Fraud.    357. 

Settlement  of.    Release.    857. 

Collision:  suit  by  passenger  of  one  train  against  company  operating  other 

train.    168.  ■ 
Constitutional  provisions:  when  contract  for  construction  of  road,  and  issue 

of  stock  and  bonds  in  payment,  is  held  to  contravene.    662. 
Consolidation:  existence  under  laws  of  two  States.    61. 
'*  Contracto  releasing  Liability  for  Negligence,"  by  M.  D.  Ewell.    286  n. 
Creditors:  distribution  among,  of  fund  realized  from  sale  of  company's  prop- 
erty.   645. 
Crossing:  duty  of  company  to  post  flagman  at.    899. 

Location  of:  Selection  by  landowner.    864. 

Where  statute  declares  farm  crossing  to  be  built  by  railroad,  owner  may 

choose  place.    864. 

Mutual  rights  and  duties  of  railroad  and  travellers  at.    892. 

Damages:  moral  character  of  party  injured  has  nothing  to  do  with  question 

of.    876. 
Death :  action  for,  evidence  to  authorize  award  of  damages.    Expectation  of 

life.    851. 
8ame.    Recovery  of  more  than  nominal  damages.    851. 
Decree  declaring  deed  of  trust  and  bonds  void,  when  it  cannot  be  attacked. 

661. 
Delay  to  theatrical  troupe:  measure  of  damages.    262. 
Directors  of  two  roads  operated  under  joint  management:  power  of.    686. 
Discrimination:  what  amounts  to.    815. 
Evidence  in  action  for  causing  death  of  cow  demurrable.    590. 
Fence:  duty  of  railroad  to  fence  against  unruly  animals.    596. 
Injury  to  animals  going  on  track  at  unfenced  point  not  on  owner's 

premises.    588. 
Ferry:  injury  in  approaching;  direction  of  watchman.    162. 
Foreclosure:  effect  on  property  in  other  State.    65. 
Franchise:  forfeiture  of,  cannot  be  taken  advantage  of  collaterally.    440. 
Guaranty  of  bonds  of  another  company.    106. 
Highway:  action  by  proporty-owner  against  railway  company  for  changing 

graaeof.    868. 
Injury:  action  against  iron  company  for  injury  caused  by  building  low 

bridge.    851. 
Letter  from  party  injured  ia  not  evidence  of  facts  admitted  therein. 

886. 
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AXVOTATlOV^Chntinued, 

InstructioDs  to  jury  must  be  based  on  facte.    886. 

InstructioiyB  wmch  take  questions  of  fact  and  negligence  from  Juiyenoneoua. 

885. 
Interstate  commerce-:  reguktion  of.    29. 

Regulation  of,  by  State  Railroad  Commission.    47. 

Land  grant:  construction  of.     531. 

(>)nstruction  of  acts  declaring  forfeiture  of.    581. 

When  not  forfeited.    581.    • 

Land :  right  of  settler  complying  with  conditions  in  circolar  to  have  land 
conveyed  to  him.    584. 

Lease  irregularly  made:  ratification  of.    586. 

Lease  of  road :  power  to  make.    618. 

Lien  lands:  title  to,  fixed  by  selectipn  only.    518li 

Mail :  action  by  postmaster  to  recover  for  carrying  mail  from  depot    8OT. 

Right  of  mortgagee  upon  foreclosure  to  mortgagors;  contract  for  carry- 
ing.   646. 

Malicious  prosecution:  liability  of  company  where  act  of  agent  is  in  excess  ol 
his  authoritv.    127. 

Liability  or  corporations  for.    184. 

Money:  power  of  railroad  to  borrow.    661. 

Mortgage:  contract  for  use  of  rolling  stock  construed  to  be,  and  not  lease. 
662. 

\ Trustees  and  bondholders,  relations  of.    654.  . 

Nonsuit:  when  court  should  grant,  in  action  for  personal  injury.    899. 

Notice:  statutory  duty  to  ^ve  to  town,  within  sixty  days  after  injury  from  de- 
fective highway,  applicable  to  street  railways.    892. 

Nuisance:  how  far  legislative  authorization  will  exempt  from  liability  for 
creating.     558. 

-Official  bond:  liabilitv  of  surety  on,  where  there  is  increase  of  capital  stock, 
business,  etc.    94. 

Ordinance:  fact  that  person  injured  was  violating,  na defence.    400. 

Partnership:  levy  upon  property  of  one  of  three  roads  operated  in.    614. 

Passenger  alighting  from  moving  train.    227. 

Passengers:  carrying  on  top  of  stock-car;  usage;  degree  of  care.    172. 

Passenger!  carrying  past  destination ;  duty  of  conductor.    268. 

Causing  to  alight  bjr  erroneously  calling  name  of  station.    227. 

Degree  of  care  required  as  to  platforms  and  approaches.    288. 

Duty  of  conductor  to  stop  tram  while  ejecting.     195. 

Duty  of  railroad  company  to  furnish  effective  police  force  to  guard  train 

during  strike.    250. 

EjecUon  of,  by  servant  of  bridge  company.     196. 

Election  of,  taking  wrong  train.    201. 

Ejectment  of.    Ticket  refused  and  payment  of  fare  demanded.    189. 

Entitled  to  safe  place  to  alight.    502. 

Getting  off  moving  street  car.    228. 

Cutting  off  moving  train.    Failure  to  stop  at  station.    Agreement  of 

conductor.    228. 

Injured  by  derailment  of  car.    179. 

Iniured  by  use  of  defective  car.    178. 

Injury  to,  by  admission  of  non-union  workmen  to  train 'duxing  strike. 

248. 

Injury  to,  falling  from  platform.    172. 

Injury  to,  falling  out  of  car  door.     171. 

Injury  to,  owin^  to  unsafe  condition  of  cars,  track,  etc.    185. 

Injuries  to,  gettmg  on  street  car.  .  216. 

— —  Injury  while  attempting  to  get  on  nioving  train.    218. 

Iniurv  while  passing  from  one  car  to  another.    172. 

Killea  by  train  passmg  on  another  track.    284. 

Liabilitv  of  company  tor  injuries  and  assaults  upon.    256. 

Offer  of,  to  pay  fare  while  being  ejected.    189. 
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Passenger:  reooyery  of  punitive  damages  for  ejection  of.    196. 

Riding  with  arm  on  car  window.    171. 

Rights  of  upon  ''Limited  "  Train.    (By  Charles  C.  Savage.)    606. 

Right  to  eject  for  non-observance  q;f  reasonable  Tegulation.    196. 

Pass:  liability  of  company  for  injury  to  passenger  riding  on.    37i. 

Power  of  carrier  to  limit  liability  by  contract    286; 

Receiver:  priority  of  operating  expenses.    428. 

Compensation  of.    426. 

Removal  of.    454. 

Right  of  way  over  railroad  may  be  acquired  by  private  persons  or  by  pre^ 

scription.    864. 
What  damages  are  considered  in  conveyance  of  land  to  railroad  for;. 

diversion  of  watercourse.    607. 
Servant:  cha;nge  in  occu^tion ;  running  risk  of  new  employment    848. 

Compensation  to;  contract    867. 

Injury  to  brakeman  caused  by  engineer  not  obeying  signal.    848. 

In  Massachusetts,  servant  injured  on  Sunday  cannot  recover.    887. 

Liability  of  company  for  injury  to,  caused  by  obstruction  over  or  at  side 

of  tracks.    860. 
Liability  of  master  for  providing  defective  machinery  and  appliances. 

886. 

Obeying  reckless  order  of  foreman  cannot  recover.    848. 

Pleading  negligence  of  officers  of  companv.    887. 

Sympauy  of  juror  for,  is  no  disqualification.    887. 

Signal:  right  to  rely  upon  beine  given.    162. 

Sinking  fund:  payment  of  bonds  secured  by.    109. 

Sleeping-car  company:  liability  of,  for  loss  ofpassenger's  baggage.    168. 

Special  verdicts:  difficulty  of  determining  suficiency.    214. 

Facts  and  not  evidence.    218. 

Station,  breach  of  contract  to  build.    698. 

Stations,  platforms,  jrards,  etc.:  injuries  received  around;  negligence;  degree 

of  care.    162. 
Street  railroads:  municipal  reflation  of.    687. 
Street  railway  company:  liability  of,  for  imperfect  removal  of  snow  and  ice 

from  tracks.    207. 
Streets:  duty  of  street  railway  companjr  to  pave  and  repair.     662. 
Ticket:  purchaser  of,  ordinarily  not  entitlea  to  stop-over  privileges.    262. 

Change,  as  evidence  of  amount  due.    268. 

Through  coupon  over  distinct  roads:  duty  and  liability  of  several  com- 
panies.   268. 
Wrong  portion  of,  returned  to  passenger  by  brakeman  in  charge  of  traiiL 

267. 
Verdict,  excessive.    228. 

Whistle:  injury  from  unnecessary  blowing.    896. 
Liability  for  frightening  team  by.    wd. 


APPEAL. 

Private  citizen  cannot  appeal  from  Maseachofletti  Ctouity  Oommissionen^ 
decision  concerning  croesing.    868  n. 


AflSAirLT. 

flee  AuTiOH. 

Assittirxm. 

See  MiJTBB  JosD  Sebvaitr 
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BAOOAGS. 

See  CoMMOK  Oabbibb;  Hotel;  Passenqeb. 

DamAffi,  measure  of,  for  lost  baggage.    168  n. 

Liability  of  oommon  carrier  for  baggage  of  passenger.    148  n. 

81eeping.<»r  companies'  liability  for.    Dargan  «.  rullman,  etc.  Go.  (Tez.). 

149,  158  n. 
Train-time,  loss  of  baggage  before.    158  n, 

BILLS  AHD  BOTBS. 

See  Fbjlud,  Statute  of. 

Guaranty  written  on  back  of  note  prior  to  issuance  to  first  holder  hM  a  con- 
tract with  such  first  holder,  although  he  was  not  named  as  xwyee  of  the 
note.    Jones  v,  Boston  &  M.  V.  R  Co.  (Mass.).    98. 

Variance  between  evidence  and  declaration  in  action  upon.  Facts  considered 
and  hdd  not  to  amount  to.    Jones  «.  Boston  &  M.  V.  R  Co.  (Mass.).  98. 

BILL  OT  LABnre. 

See  Common  Cabbibb, 

30BA-7IBB  PUBCHAgBTl. 

Purchaser  of  bonds,  before  their  maturity,  in  good  faith,  and  for  their  market 
value,  is  a  banorjide  holder,  although,  at  the  time  of  purchase,  some  of  the 
coupons  thereon  were  past  due  and  unpaid.  McLane  o.  Plaoerville,  eta, 
R  Co.  (Cal.).    404. 

B0VB8. 

See  BoNA-FiDB  Pdbohabbb;  Mobtoaoe;  Lxmitationb,  Statute  of; 

CONTBAOT,   GuABAKTT  Aim  SUBETT. 

Authority  of  directors  to  authorize.  McLane  v.  Plaoerville,  etc,  R  Co.  (CaL). 
404. 

-«-  Common  law:  strict  rules  of  common  law  relating  to  deeds  are  not 
applicable  to  debentures,  but  rather  the  rules  of  the  Taw  merchant  relat- 
ing to  negotiable  securities.  But  if  this  were  not  so,  the  fact  that  the 
name  Bank  of  Toronto  was  not  filled  in  until  delivery  to  the  plaintiUs 
did  not  make  the  debentures  void;  it  would  come  within  that  class  of 
•  cases  where  deeds  have  been  held  good,  notwithstanding  an  alteration  or 
subsequent  addition,  because,  at  the  time  of  execution,  there  was  some- 
thing which  could  not  be  ascertained,  and  was  therefore  to  be  filled  up 
afterwards.  Here,  however,  there  was  no  execution,  which  imports  de- 
livery, prior  to  the  time  when  the  name  was  filled  in.  Bank  t>.  Cobuig, 
etc.,  K.  Co.  (Ont).    665. 

«-—  Character.  EM,  also,  that  though  the  debentures  were  under  seal  this 
did  not  detract  from  their  character,  which  was  rather  that  of  promissory 
notes  than  of  mortgages;  and  though  the  act  made  them  a  charge  on  afi 
the  property  of  the  company,  with  a  right  of  foreclosure  and  sale,  this 
was  something  superinduced  upon  the  security  by  virtue  of  the  statute. 
Bank  v.  Coburg,  etc.,  R.  Co.  (Ont.).    665. 

<—  Blanks:  power  of  office  to  fill.    ITeldt  further,  that  the  company  having 
/  issued  the  debentures  in  blank  and  handed  them  to  the  managing  director, 

who  was  also  secretary  and  treasurer,  to  be  dealt  with  by  him  at  his  dis- 
cretion, he  was  empowered  to  complete  them  by  the  insertion  of  the 
obligee's  name, 'and  the  company  would  be  estopped  from  relying  on  such 
defences  as  the  above.    Bank  v.  Coburg,  etc.,  R.  Co.  (Ont).    6§>. 

-— »  Negotiation.    EM,  lastly,  that  inasmuch  as  it  appdured  that  these  de> 
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bentures  werd  delivered  with  a  view  to  facilitate  the  company's  opera- 
tions in  getting  out  and  disposing  of  ore,  tiie  main  branch  of  its  business, 
this  was  a  "negotiation"  of  them  *'for  the  purposes  of  carrying  on  the 
company's  business,"  and  so  within  the  meaning  of  the  aforesaid  act  and 
by-law.    Bank  t>.  Coburg,  etc.,  R.  Co.  (Ont.).    655. 

Consolidation:  bonds  of  old  company  as  lien  on  road  after.    74  n. 

Debentures:  validity.  The  C,  r.  &  M.  R  Go.  being  authorized  by  88  Vic. 
c.  47,  O.,  to  issue  preferential  debentures,  the  holders  of  whicn,  it  was 
.  enacted,  might,  on  default  in  payment,  obtain  a  foreclosure  or  sale  of 
the  railway  hy  suit  in  chancery,  the  directors  passed  a  by-law  enacting 
that  such  debentures  should  be  issued  under  the  seal  of  the  company, 
and  should  "be  negotiated  from  time  to  time,  as  the  proceeds  thereof 
shall  be  required  for  the  purposes  of  the  company  by  the  managing  di- 
rector." Debentures  were  accordingly  issuea  in  blank  and  handed  to 
the  mana^^  director,  who,  subsequently,  the  railway  being  indebted 
to  the  plamtifF,  delivered  certain  of  them  to  the  latter,  as  security  for 
such  debt.     The  debentures  were  in  the  following  form:  "Debenture 

No. .    The  C,  P.  &  M.  R  Co.  owes  the  Bank  of  Toronto,  or  order, 

the  sum  of  $1000,  payable  in  ten  years,  .  .  .  with  interest  at  8  per  cent 

ger  annum,  payable  half-yearly,  on  presentation  of  the  proper  coupons 
ereto  attached."  The  name  Bank  of  Toronto  was  not  filled  in  until 
about  the  time  of  delivery  to  the  plaintiffs,-  who  now  broueht  this  action 
for  an  account  of  what  was  due  under  the  debentures  ana  payment,  or, 
in  default,  a  sale  by  the  court  of  the  property  of  the  company.  Ildd, 
that  the  debentures  were  valid,  and  Judgment  must  go  as  luked.  Bank 
V.  Coburff,  etc.,  R  Co.  (Ont.).    655. 

Decree  declanng  deed  of  trust  and  bonds  void  cannot  be  attacked  after  prop- 
erty is  transferred  for  value  to  purchaser  without  notice.    661  n. 

Four  railroad  companies  were  consolidated,  issued  several  series  of  bonds,  and 
the  property  was  finally  sold  under  foreclosure  proceedings.  Edd,  that 
the  property  was,  not  subject  to  any  lien  in  favor  of  bonds  of  one  of  the 
old  companies  issued  after  passage  of  statutes  authorizing  consolidation 
unsecured  by  any  mortgage  or  lien  before  consolidation,  and  holders  of 
which  had  not  exchanged  or  offered  to  ezchanffe  them  for  bonds  of  the 
consolidated  company  oefore  proceedings  for  foreclosure.  Wabash,  St. 
L.  &  P.  R  Co.  V.  Ham  (U.  8.  B.  C).    dSi 

'Guaranty  of  one  company's  bonds  by  another  railroad  company:  evidence 
hdd  sufficient  to  estoblish.    Camden  &  A.  R  Co.  o.  Coze  (Pa.).    102. 

Limitation:  statute  of,  not  applicable  as  a  defence  to  a  suit  by  the  United 
States  upon  railroad  bonus  hM  by  it  United  States  o.  Nashville,  C.  & 
St.  L.  R  Co.  (U.  8.  S.  C).    110. 

.^Sinking  fund:  interest  payments  to.  Where  a  mortgage  of  a  railroad  pro-, 
vided  for  a  sinking  fund  to  be  raised  by  annual  payments  by  the  companv, 
to  buy  its  bonds,  if  they  could  be  bought  at  a  certain  rate,  and  that  the 
bonds  so  bought  should  remain  in  force,  and  interest  thereon  be  paid  by 
the  company  and  added  to  the  sinking  fund,  payments  to  the  sinking  fund 
to  cease  while  bonds  should  be  above  the  rate  prescribed,  ?iM,  that,  not- 
withstanding such  rise  in  the  bonds,  the  interest  payments  to  the  sinking 
fund  must  continue  until  the  maturity  of  the  mortgage.  Wilds  v.  St. 
Louis.  A.  &  T.  H.  R  Co.  (N.  Y.).    106. 

linking  fund:  payment  of  bonds  secured  by.    109  n. 

To  pay  debts  ancl^buy  material,  majority  of  directors  nuLV  authorize  issuance 
secured  by  mortgage.    McLane  o.  Plaoerville,  etc.,  R  Co.  (Cal.).    404. 

Validity.    661  n. 

Validity  of  guaranty  of  bonds  of  another  company.    105  n. 

Where  agent  executes  bond,  January  18,  1875,  for  faithful  performance  of 
official  duties  in  future,  and  on  January  80,  1875,  vouchers  are  passed  to 
his  credit  for  moneys  paid  out  by  him  before  said  18tb,  such  credit  must 
be  applied  to  agent's  arrearages  anterior  to  execution  of  said  bond.  Yil- 
wig  V.  Baltunore  &  O.  R  Co.  (Ya.).    95. 
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Railroad  may  be  reqaired  to  build,  over  highway  laid  out  bat  notoonftracted. 
864  n. 

OHABTSB. 

See  Contract  ;  Licskbb,  Stbebt  Railway. 

• 
Charters  are  not  contracts  in  sense  which  exempts  company  from  police  r^- 

ulations.    Illinois  Cent.  R.  Co.  v.  Wlllenbore  (111.).    858. 
Forfeiture  of  franchise  not  allowed  in  collateral  proceeding.    Attorney-Gen- 

eral  v.  Chicago,  eto.,  R  Co.  (111.).    428. 
Special,  to'street  railway  company,  unconstitutional  in  Texas.    Great  Cent 

R.  Co.'«.  Gulf,  etc.,  R  Co.  (Tex.).    114. 

COXIISBCS. 

Interstate  railway  traffic  hM  not  subject  to  State  regulation:    Wabash,  St 
L.  &  P.  R  Co.  V,  People  (U.  S.  8.  C).    1. 

Interstate:  regulation  of.    ^  n. 

Regulation  of,  by  State  railroad  commissioners  held  unconstitutionaL    47 

n. 

Transportation  of  passengers  or  merchandise  through  a  State  or  from  one 

State  to  another  is  mterstate  commerce  exclusively  within  control  of  Con- 
gress.   Railroad  Commissioners  v.  Railroad  Co.  (S.  C).    20. 
.  License  fee  for  privilege  of  havine  an  office  in  Pennsylvania  imposed  upon 
foreign  railroad  corporation  ndd  not  a  tax  upon  interstate  commerce. 
Norfolk  &  W.  R.  Co.  v.  Commonwealth  (Pa.).    48. 

Transportation  of  freight  or  the  subjects  of  commerce  held  constituent  part 
of  commerce  itself.    Railroad  Commissioners  e.  Railroad  Co.  (S.  C).    29. 

COXXON  CABBISB. 

See  Bagoaob  ;  DisoBDinrATiON  ;  Passbngeb. 

Act  of  God,  loss  by:  exi)res8  company  not  liable  for.    822  n. 

Goods  lost  by:  carrier  not  liable  for.    822  n. 

'  Bag  intrusted  to  porter  for  purpose  of  transit:  evidence  tending  to  show. 
Bunch  V.  Great  West  R.  Co.  (Eng.).    187. 

Bag  of  passenger  dven  to  railway  porter:  liability  of  company  for.    Bunch  e. 
Great  West.  K.  Co.  (Eng.).    187. 

Connecting  carrier:  liability  for  goods  lost  by.    825  n. 

Contract  to  deliver  beyond  line.  A  contract  of  shipment  which  acknowledges 
the  receipt  of  the  goods  in  good  order,  to  be  sent  by  the  company  subject 
to  bhe  terms  and  conditions  stated  in  and  on  the  ba(^  of  the  bill  of  lading, 
—one  of  which  is  to  the  effect  that  where  goods  are  addressed  to  con- 
signees at  joints  beyond  places  at  which  the  company  has  stations,  the 
delivery  of  the  goods  by  tne  company  will  be  considered  complete,  and 
all  responsibility  of  the  company  shall  cease,  when  the  other  carrier  shall 
have  received  notice  that  the  company  is  prepared  to  deliver  to  such  car- 
rier said  goods  for  further  conveyance, — is  not  a  contract  to  deliver  at  a 
point  beyond  its  line,  but  only  to  carry  to  the  terminus  of  its  road,  and  to 
there  forward  the  goods  over  other  roads.  Harris  v.  Grand  Trunk  R  Co. 
(R  I.).    828. 

Contract  to  take  goods  beyond  line.    825  n. 

Delay  caused  by  mobs,  etc    Duty  of  company  is  only  to  use  reasonable  dili- 

gence  to  overcome  obstacle  and  to  forward  the  goods.    Griesmer  «.  Lake 
hore,  eto.,  R  Co.  (N.  Y.).    287. 
Delay  caused  by  strikers,  etc.    The  facts  that  persons  who  formed  themselves 
into  a  mob  and  organized  arrangements  to  hinder  the  running  of  railroad 
trains  were  employees  of  the  company  engaged  by  it  to  render  the  various 
services  needful  in  operating  the  road,  ttiat  they  united  in  a  "strike,"  and 
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engaged  in  lawless  acts  of  violenco.  injurious  to  the  property  and  disci* 
plioe  of  the  company,  and  which  lor  a  time  prevented  the  running  of 
trains,  as  a  means  of  coercing  the  company  in  yielding  to  their  demands 
upon  it,  relative  to  hours  of  labor,  rate  of  wages,  ana  like  matters,  and 
that  the  company  might  have  put  an  end  to  the  strike  and  the  detention 
by  yielding  to  such  demands,  but  did  not  do  so,  do  not  prevent  the  com- 
pany from  interposinji;  the  detention  as  a  defence  to  a  demand  of  sbipperB 
of  goods  over  the  road,  for  damages  for  delay  in  transportation,  especially 
if  It  had,  throughout  the  detention,  employees  at  hand  who  were  able 
and  willing  to  move  the  trains  required  for  carriage  of  the  plaintiff's 
goods,  but  who  were  forbidden  and  prevented  bv  the  violent,  lawless  acts 
of  the  strikers.    Griesmer  v.  Lake  Shore,  etc.,  K.  Co.  (N.  Y.).    287. 

Delay«  Rule  requires  carrier  to  exercise  due  care  to  forward  and  deliver 
promptly.    Griesmer  «.  Lake  Shore,  etc.,  R.  Co.  (N.  Y.).    287. 

Delivery:  no  absolute  rule  as  to  what  is  a  reasonable  time  of.  Griesmer  «. 
Lake  Shore,  etc.,  R.  Co.  (N.  Y.).    287. 

Domestic  commerce  includes  transportation  of  goods  by  rail  wholly  within 
the  limits  of  a  State.  Wabash,  St.  L.  &  P.  R.  Co.  f>.  People  (U.  S.  S. 
C).    1. 

Domestic  commerce  subject  to  regulation  by  State.  Wabash,  St.  L.  &  P.  R. 
Co.  V.  People  (U.  S.  S.  C).    1. 

Failure  to  deliver  goods  in  reasonable  time.    Limitation  of  liability.    292  n. 

Freight:  riglit  to  demand.    293  n. 

Interstate  and  domestic  railroad  rates  hM  subject  to  regulation  by  railroad 
commissioners  of  South  Carolina,  and  hence  statute  declared  unconstitu- 
tional.   Railroad  Commissioners  i>.  Railroad  Co.  (S.  C).    29. 

Interstate  commerce  held  subject  to  exclusive  control  of  Congress.  Railroad 
Commissioners  «.  Railroaid  Co.  (S.  C).    29., 

Interstate  commerce:  railway  transportation  of  goods  under  one  contract  and 
by  one  voyage  from  interior  of  State  of  Illinois  to  New  York  is.  Wabash, 
St.  L.  &  P.  R.  Co.  V.  People  (U.  S.  S.  C).    1. 

Regulation  of,  by   State   railway  commission,  held  imconstitational. 

47  n. 

Liable  as  an  insurer,  except  where  damage  results  from  act  of  Gk>d  or  public 
enemy.    Davis  i>,  Wabash,  etc.,  R.  Co.  (Mo.).    815. 

Luggage  delivered  to  railway  porter  for  purpose  of  transit:  railway  company 
is  common  carrier  of.    bunch  t^.  Great  West.  R.  Co.  (Eng./.    187. 

In  control  of  passenger,  railway  company  held  not  a  common  carrier  of. 

Bunch  V.  Great  West.  R.  Co.  (Eng.).    137. 

Notice:  provision  requiring  thirty  days'  notice  of  loss  of  goods  construed. 
822  n. 

Bates:  right  of  railroad  commissioners  to  regulate  interstate,  held  a  question 
of  jurisdiction  which  may  be  raised  at  any  time.  Railroad  Commission- 
ers t>.  Railroad  Co.  (8.  C).    29. 

— ^  Preference.  Where  a  railway  company  carried  coals  from  a  group  of 
collieries  situate  at  different  points  along  their  line,  and  charged  all  the 
collieries  with  one  uniform  set  of  rates  in  respect  of  such  carriage,  and 
the  owners  of  the  colliery  lying  nearest  to  the  point  of  arrival  brought  an 
action  for  overcharges,  hM  not  inconsistent  with  a  statute  requiring 
equality  of  rates  for  carriage  of  goods  "  passing  only  over  the  same  por- 
tion of  the  line  of  railway,  under  the  same  circumstances,"  nor  with  the 
Ry.  &  Can.  Traffic  Act  of  1854,  prohibiting  undue  preferences  in  rates. 
Denabv  M.  C.  Co.  v,  Manchester,  etc.,  R  Co.  (Eng.).    298. 

Mere  inequality  in  the  rate  of  charge  when  unequal  distances  are 
traversed  held  not  to  constitute  a  preference  inconsistent  with  the  con- 
cluding words  of  statute.  Denaby  M.  C.  Co.  «.  Manchester,  etc.,  R  Co. 
(Eng.).    298. 

-  Preference,  Inr  rebates.  A  railway  company  which  carried  coals  for  the 
appellants,  ana  also  for  B.  and  J., ''  over  the  same  portion  of  their  line  of 
railway,"  and  made  allowances  and  a  rebate  to  B.  and  J.,  proved  that 

26  A.  A;  E.  R  Ca8.-4a 
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they  carried  for  B.  and  J.  at  a  leas  cost  to  the  company,  but  did  not  ahow 
that  the  allowances  and  rebate  were  adequately  represented  by  the  sav- 
ing to  the  company.  BM,  that  the  difference  id  cost  constituted  a  real 
dinerence  in  the  *'  circumstances;"  that,  there  being  nothing  to  show  any 
want  of  good  faith,  the  company  were  not  bound  to  prove  that  the  allow- 
ances  and  rebate  were  adequately  represented  by  the  saving ;  that  there 
was  no  preference,  and  that  the  appellants  c6uld  not  maintain  an  action 
for  overcharges  under  that  section.  Denaby  M.  G.  Co.  v.  Manchester, 
etc.,  R  Co.  (Enff.).    204. 

—  Preference,  to  develop  traffic.  A  railway  company  carried  coals  over  the 
same  portion  only  of  the  line  to  G.,  both  for  the  appellants  and  also  for 
B.,  and  allowed  B.  8d^er  ton  in  respect  of  all  coal  carried  to  G.,  and 
there  shipped  for  the  West  Indian  market;  and  also  allowed  B.  6<i.  per 
ton  in  respect  of  all  coal  carried  to  G.,  and  there  shipped  by  him  to  cer- 
tain  ports,  in  consideration  of  a  bana-fde  undertaking  by  B.  to  develop 
the  trade  to  those  parts,  to  provide  the  vessels,  and  to  run  the  risks  inci- 
dental to  the  workmg  of  such  a  traffic.  UM,  that  the  coals  were  carried 
**  under  the  same  circumstances,"  and  that  the  allowances  were  breaches 
of  sect.  90  of  the  Railways'  Clauses  Consolidation  Act,  1845;  and  that  the 
appellants  were  entitled  to  recover  tlie  overcharges  by  action  against  the 
company,  the  amount  to  be  ascertained  by  finding  what  quantity  of  coal 
carried  under  the  same  circumstances  and  over  the  same  portion  only  of 
the  line  was  charged  at  the  higher  rate  to  the  appellants  at  the  time  the 
lower  rate  was  charged  to  B.  Denaby  M.  C.  Co.  f>,  Manchester,  etc.,  R. 
Co.  (Enff.).    293. 

-^ Where  goods  are  carried  for  different  customers  '*  over  the  same 

portion  of  the  line  of  railway,"  the  fact  that  the  goods  carried  for  one 
customer  are  to  be  shipped  to  certain  ports  in  order  to  develop  a  new- 
trade,  or  open  up  new  markets,  and  so  to  increase  tlie  tonnage  carried, 
does  not  constitute  a  difference  in  the  ''circumstances"  so  as  to  justify 
inequality  of  rates.  Denaby  M.  C.  Co.  f.  Manchester,  etc.,  R  Co.  (Eng.). 
298. 

Statute  requiring  equality  of  rates  for  carriage  of  goods  ''passing  over 

the  same  portion  of  the  line  of  railway  under  the  same  circumstances" 
applies  onlv  to  goods  passing  between  the  same  points  of  departure  and 
arrival,  and  passing  over  no  other  part  of  the  line.  Denaby  M.  C.  Go.  o. 
Manchester,  etc.,  R  Co.  (Eng.).    298. 

COimiCT  OF  LAWS. 

Action  for  death  may  be  maintained  in  Pennsylvania  against  a  foreign  cor- 

E oration  to  recover  damages,  even  where  the  death  was  caused  in  another 
tate.    Knight  i;.  West  Jersey  R  Co.  (Pa.).    485. 

Consolidated  corporation,  where  in  its  corporate  6apacity,  in  either  of  the  States 
creating  it,  acts  under  the  authority  of  the  charter  of  that  State,  and  the 
legislature  of  either  State  has  no  option  beyond  its  territorial  limita 
Pittsburgh  &  State  Line  R.  Co.  o.  Rothschild  (Pa.).    50. 

Decree  of  foreclosure  valid,  though  part  of  premises  conveyed  by  it  are  in  a 
sister  State.    Union  Trust  Co.  t>.  Rochester  R  Co.  (N.  Y.).    61. 

Foreclosure  decree  as  to  property  in  foreign  State  cannot  be  enforced,  but 
court  may  require  mortgagor  to  execute  a  conveyance  of  same  to  pur- 
chaser under  decree,  in  order  that  the  whole  security  may  be  made  effec- 
tive.   Union  Trust  Co.  t?.  Rochester  R  Co.  (N.  Y.).    61. 

Foreclosure  proceedings  in  New  York  are  ineffectual  to  pass  title  to  property 
in  Pennsylvania.     Pittsburgh  &  S.  L.  R  Co.  «.  Rothschild  (Pa.).     50. 

Foreign  or  domestic  administrator  may  sue  for  the  killing  of  his  decedent  in 
Georgia.    Central  R.  Co.  t?.  Swint  (Ga.).    482. 

Homicide  of  a  person  in  another  State  on  a  line  of  a  railroad  purchased,  owned» 
and  operated  by  a  railroad  company  in  Georgia  is  actionable  in  Georgia. 
Central  R  Co.  «.  Swint  (Ga.).    482. 
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Bonds  of  old  company  as  lien  on  road  after  consolidation.    74  tk 

00K8TITTJTI0KAL  LAW. 

See  Chabtbbs;  CoirrRACT;  Licsnbb,  Stbbbt  Railway. 

Commerce  among  the  States:  power  to  regulate,  given  exclusively  to  Con- 
gress.   Railroad  Commissioners  d.  Railroad  Co.  (S.  C).    29. 

Domestic  railroads  and  their  traffic  held  subject  to  the  control  of  the  State. 
Railroad  Commissioners  v.  Railroad  Co.  (S.  C).    29. 

Interstate  and  domestic  railroad  rates  held  under  statute  subject  to  regulation 
by  railroad  commissioners  of  South  Carolina,  and  hence  statute  declared 
unconstitutional.    Railroad  Commissioners  v.  Railroad  Co.  (S.  C).    29. 

Interstate  commerce:  Rhode  Island  railroad  law  regulating,  hM  constitu- 
tional.   Providence  Coal  .Co.  v.  Providence  &  W.  R  Co.  (R.  I.).    42. 

License  fee  for  privilege  of  having  an  office  in  Pennsylvania  imposed  upon 
foreign  railroad  corporation  Held  not  a  regulation  upon  interstate  com- 
merce.   Norfolk  &  W.  R.  Co.  v.  Commonwealth  (Pa.).    48. 

Mortgage  of  property  of  a  corporation  is  an  increase  of  its  indebtedness  and 
can  be  effected  only  in  compliance  with  art.  16,  sec.  7,  Pennsylvania  con- 
stitution, and  Act  of  April  18. 1874,  Pennsylvania;  otherwise  the  mortgage 
is  void.    PitUburgh  &  St.  L.  R.  Co.  v.  Rothschild  (Pa.).    50. 

Obligation  of  contracts:  statute  authorizing  railroad  manager  to  control  road 
does  not  authorize  him  to  impair  the  obligation  of  any  contract  in  regard 
to  it.    Attorney-General  v,  Fitchburg  R  Co.  (Mass.).    640. 

Railway  regulation  act  of  Illinois  held  unconstitutional  in  so  far  as  it  applies 
to  interstate  commerce.  Wabash,  St.  L.  &  P.  R.  Co.  v.  People  (U.  8.  S. 
C).    1. 

Speed :  ordinance  of  city  of  St.  Louis,  regulating,  within  the  cit^  limits,  the 
running  and  stopping  of  cars  propelled  bj  steam,  does  dot  violate  either 
the  constitution  of  the  State  or  of  the  United  States.  Mertz  v,  Missouri 
Pac.  R  Co.  (Mo.).    687. 

State  cannot  impair  the  obligation  of  a  contract  which  as  the  owner  of  prop- 
erty it  has  lawfully  made.  Attomey-Qeneral  v,  Fitchburg  R  Co.  (Mass.). 
540. 

Statute  allowing  wife  to  recover  full  value  of  her  husband's  life  in  case  of  his 
homicide  is  constitutional.     Georgia  R.  Co.  o.  Pittman  (Ga.).    474. 

Statute  giving  action  for  killing  passenger  is  not  unconstitutional  as  taking 
property  without  due  process,  or  depriving  company  of  right  of  trial  by 
jury.    Carroll  v.  Mo.  Pac.  R.  Co.  (Mx).).    208. 

C0VBTST7GTI0V. 

See  CoirrRAcra. 

COVTBAGT. 

See  Bill  of  Lading  ;  Leasb. 

Authority  to  contract  for  depot:  the  plaintiff  sued  a  railway  company  on  an 
alleged  verbal  contract  with  its  chief  engineer,  whereby  the  jjlaintiff  was 
to  have  the  building  of  certain  depots.  The  evidence  showing  that  the 
whole  building  and  equipment,  of  said  railroad  had  been  put  into  the 
hands  of  an  investment  company,  and  that  the  chief  engineer  of  the 
railway  had  no  authority  in  the  matter,  held,  that  the  defendant  was  en- 
titled to  have  the  case  taken  from  the  jury  as  entirely  unsupported  by 
legal  proofs.    Bond  v.  Pontiac,  etc.,  R.  Co.  (Mich.).    571. 

Construction  of,  to  be  according  to  ordinary  meaning  of  words  used.  Cincin- 
natti,  etc.,  R  Cp.  v,  Indiana  B.  &  W.  R  Co.  (Ohio).    616, 

Construction  of  contract  as  to  Union  Depot.    See  Deeds. 
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Location  and  operation:  the  Pacific  R  Co.  and  8t  Loais  R  Go.  entered  into 
a  Cdntract.  By  that  contract  the  Pacific  Co.  leased  to  the  St.  Louia  Co., 
its  successors  and  assigns  forerer,  the  rifht  to  build,  maintain,  and  oper- 
ate a  single-tra^  railroad  upon  the  land  of  the  Pacific  Co.  between  cer- 
tain points  southeastwardly  of  the  main  track  of  the  Pacific  Co.,  the 
single  track  to  be  located,  built,  and  its  grades  established  under  the 
direction  and  the  conti'ol  of  the  superintendent  of  the  Pacific  Co.  The 
Bt.  Louis  Co.  constructed  the  railroad  in  compliance  with  the  terms  of 
the  contract,  and  the  track  was  jointly  used.  Pursuant  to  an  oral  agree- 
ment between  the  St.  Louis  Co.  and  the  general  manaser  of  the  Pacific 
Co.,  the  latter  built  another  track  southernly,  to  be  used  by  the  St.  Louis 
Co.  as  a  substitute  for  the  track  it  had  constructed.  The  latter  company 
adopted  and  ever  afterwards  used  that  as  its  track,  and  abandoned  the 
track  constructed  by  it.  ffM,  that  by  mutual  consent  the  parties  could 
relocate  the  line  to  be  used  by  the  St.  Louis  Co.  after  it  had  been  once 
located';  that  the  line,  as  relocated,  was  within  the  general  definition  for 
the  right  of  way  contained  in  the  contract,  and  that  no  written  contract 
would  be  necessary  to  assure  the  St.  Louis  Co.  in  the  use  and  enjoyment 
of  it     Minneapolis,  etc.,  R.  Co.  v,  St.  Paul,  etc.,  R  Co.  (Minn.).    638. 

Same.  Assignment.  A  clause  provided  that  none  6f  the  rights  or  privileges 
thereby  granted  should  be  transferred,  assigned,  or  sublet  to  or  per- 
.  mitted  to  be  used  or  enjoyed  by  any  other  company  or  corporation. 
Held,  that  such  clause  on^  restrained  a  transfer  of  track  over  its  land  or 
an  assignment  of  its  use  independently  of  the  St.  Louis  Co.,  but  it  waa 
not  intended  to  prevent  the  right  or  privilege  granted  passing  to  an  as- 
signee of  the  railroad  of  the  St.  Louis  Co.  as  a  part  of  such  railroad, 
Innneapolis,  etc.,  RCo.  v.  St.  Paul,  etc..  R  Co.  (Minn.).  '688. 

Massachussetts  statute  of  1^1,  chap.  280,  which  empowers  the  manager  of 
the  Troy  and  Greenfield  R  Co.  to  make  and  enforce  all  needful  rules  for 
its  operation  and  that  of  the  yard  at  North  Adams,  invests  him  with 
only  the  power  to  make  such  as  are  consistent  with  the  contracts  in  ex- 
istence as  to  the  management  and  operation  of  such  railroad  and  yard. 
Attorney-Gteneral  e,  Fitchburg  R  Co.  (Mass.).    540. 

Municipal  consent  to  location  of  street  railway  is  not  a  contract,  forfeitable 
only  by  judicial  proceedings.  Great  Cent.  R  Co.  v.  Gulf,  etc.,  R  Co, 
(Tex.).    114. 

Powers  of  directors  of  two  roads  operated  under  contract  for  joint  manage- 
ment.   686  n. 

Several  instruments:  construction  of,  together.  Cincinnatti,  etc.,  R  Co.  t. 
Indiana,  etc.,  R  Co.  (Ohio).    615. 

Statute  conferring  control  of  road  upon  manager  does  not  authorize  him  to 
exclude  a  company  from  its  switching  yards  when  such  exclusion  would 
operate  to  impair  a  contract  made  with  such  company.  Attorney-Gen- 
eral V.  Fitchburgh  R  Co.  (Mass.^.    540. 

To  build  road  and  to  issue  stock  and  bonds  to  pay  for  building  railroad  field 
unconstitutional.    662  n. 

Where  a  covenantee  has  made  repairs  which  the  covenantor  was  bound,  but 
has  nefl^lected,  to  make,  and  has  proceeded  in  the  usual  way,  and  no 
fraud  IS  i^own,  nor  any  facts  to  impeach  the  reasonableness  of  the 
account,  the  sum  actually  expended  in  the  work  is  prima  faaie  the  sum 
which  he  is  entitled  to  recover.  Mayor  «.  Second  Ave.  R  Co.  (N.  T.) 
546. 

OOBFOBATIOV. 

See  Consolidation. 

Consolidated  corporation,  where  in  its  corporate  capacity  In  either  of  the  States 
creating  it,  acts  under  the  authority  of  the  charter  of  that  State,  and  the 
legislature  of  either  State  has  no  option  beyond  its  territorial  limits^ 
Pittsburgh  &  State  Line  R.  Co.  «.  Rothschild  (Pa.).    50. 
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ConsolidatioD.    Existence  under  the  laws  of  two  States*    61  n.. 

Dissolved:  equity  will  enjoin  persons  acting  in  name  of.  Attorney-General 
V.  Chicfigo,  etc.,  R  Co.  (III.).    428. 

Bale  of  stock  by  foreign  administrator  may  be  recognizee^  by,  and  new  certifi- 
cate of  stock  issued  to  purchaser.  Luce  v.  Manchester  &  L.  R.  Co. 
(N.  H.).    74. 


OOXFBTS. 

Extra-territorial  jurisdiction  to  appoint  receivers.    Beers  «.  Wabash,  etc.,  B. 

Co.  (U.  B.  C.  C.  III.).^    441. 
'Original  decision  upon  point  not  ruled  upon  below.    South  Carolina  Supreme 

Court  cannot  make.    Railroad  Comm'rs  v.  Railroad  Co.  (S.  C).    S$. 

€BOPS. 

Value  of  growing,  how  ascertained.  Lommeland  9.  St.  Pool,  etc,  R  Co. 
(Minn.).    590.      .• 

CB088DfG. 

See  Appeal. 

Burden  of  proof  on  railroad  company  to  show  compliance  with  statute,  when. 
392. 

•Covenant  to  build,  broken,  held  no  remedy  in  eofuity.  Illinois  Central  R.  Co. 
9.  Willenborg  (III.).    858. 

Duty  to  look  and  listen  at,  even  though  flagman  is  absent.  Beryy  v,  Penna. 
R.  Co.  (N.  J.).    896. 

Pacts  stated  under  which  plaintiff's  use  of  highway  and  crossing  7iM  not  to 
show  contributory  negligence  sufficient  to  take  case  from  jury.  Laughlin 
t).  Street  Railroad  (Mich.).    877. 

Parm  crossing:  construction  may  be  compelled  by  statute.  Illinois  Cent 
R.  Co.  ©.Willenborg  (111.).    858. 

Plagman:  duty  of  company  to  post.    899  n. 

Plagman  not  on  crossing:  traveller  may  presume  no  train  is  approaching. 
Berry  «.  Pennsylvania  R.  Co.  (N.  J.).     896. 

Flagmim :  person  approaching  should  look  for.  Berry  v.  Pennsylvania  R  Co. 
(N.  J.).    896. 

Injury.  Plaintiff,  while  travelling  on  the  highway,  came  to  the  place  where  it 
crossed  the  track  of  the  defendant  company.  As  he  neared  the  crossing, 
at  a  distance  of  from  twelve  to  twent^r  yaras,  he  saw,  about  three  hundred 
and  fifty  yards  distant,  an  engine  wiih  a  cur  attached.  He  started  to 
drive  across  the  track,  but  the  rear  end  of  the  wagou  was  barely  over  when 
the  horse  shied  and  bucked.  The  horse  backed  three  or  four  times  while 
the  plaintiff  was  trying  to  urge  him  forward.  When  the  train  came  within 
the  distance  of  one  hundred  and  eighty  yards  of  the  crossing  where  plain- 
tiff*s  horse  was  backing,  the  engineer  sounded  the  danger  signal.  Plaintiff 
Jumped,  and  immediately  after  the  engine  struck  the  wa^on,  breaking  it 
to  pieces.  The  engineer  testified  that  he  saw  the  plaintiff  start  to  cross 
the  track,  and  that  he  blew  brakes  and  reversed  the  engine.  After  plain- 
tiff got  acro!^,  he  started  again,  but  the  horse  backed,  and  the  accident 
occurred.  There  were  no  air-brakes  on  the  engine.  Plaintiff  was  non- 
suited on  the  trial.  Held,  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  attempting  to  cross  the  track  in  the  face  of  impending  dan- 
irer,  which  was  the  cause  of  his  injury.  Rigler  v.  Railroad  Co.  (N.  C). 
886. 

Injury  to  child  at:  companv  held  guilty  of  negligence  in  causing.    876  n. 

Mutual  rights  and  duties  of  travellers  on  highway  and  railroad.    892  n. 
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Place  of  farm  crossing  may  be  selected  by  owner  of  land,  where  statute  pre- 
scribes its  construction.    864  n. 

Railroad  may  be  required  to  build  bridge  over  highway  not  constructed. 
864  n.  • 

Rule  at.  It  is  the  duty  of  each  party  to  use  a  reasonable  degree  of  dili&:ence  and 
foresight,  to  enable  each  to  use  the  privilege  of  the  crossing.  Sut  negli- 
gence on  the  part  of  the  railroad  company  will  not  excuse  any  one  ap- 
proaching a  crossing  from  usin^  that  degree  of  care  which  is  necessary  to 
secure  his  safety.     Kigler  v.  Railroad  Co.  (N.  C).     886. 

Stopping  train  at.  Railroad  corporations  are  not  required  to  stop  their  trains 
wben  a  vehicle  is  seen  by  the  engineer  approachinga  crossing  in  order  to 
allow  it  to  pass  the  track  in  front  of  the  train.  Kigler  «.  Railroad  Co. 
(N.  C).    886. 

Street- car  company  whose  cars  cross  steam  railroad  must  use  highest  degree 
of  care  in  approaching  it.  Coddington  «.  Brooklyn  Crosstown  R.  Co. 
(N.  Y.).    8»8. 

OVSTOX. 

As  to  carrying  passengers  on  construction  trains  may  make  company  liable 
for  their  injury,    bt  Joseph,  etc.,  R.  Co.  «.  Wheeler  (Kan.).    ITSi. 

DAXAGES. 

Bee  Death  ;  EiamcNT  Domain;  Statiok. 

Amount  of,  in  actions  for  killing  passenger.  Carroll «.  Mo.  PaaR  Co.  (Mo.)- 
268. 

Baggage  lost.    Measure  of.    153  n. 

Crops.  Measure.  An  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  growing  crops  by  the  flowing  of  his  land  alleged  to  have  been 
caused  by  ditches  dug  by  the  railroad  company  to  drain  its  roadbed. 
Beldf  that  the' value  of  the  crop  at  the  time  of  the  injury  should  be  the 
measure  of  damages.    Lommeland  v,  St.  Paul,  etc.,  R  Co.  (Minn.).   596. 

Delay  of  theatrical  troupe.    Measure.    262  n. 

$5500  given  a  widow  for  the  death  of  her  husband  held  not  excessive  where 
the  husband  had  an  expectancy  of  over  twenty  vears  of  life  and  an  an- 
nual income  of  about  $1000.    Georgia  R.  Co.  v.  rittman  (Ga.).    474. 

For  wrongful  expulsion.    189  n. 

Homicide  of  person,  wife's  damages  for,  properly  reduced  by  having^  the  hus- 
band's support  while  living  deducted  from  the  recovery.  Georgia  R.  Co. 
V.  Pittman  (Ga.).    474. 

Injury  inflicted  wilfully  or  with  reckless  indifference  warrants  the  recovery 
of  punitive  damages.  Lake  Shore,  etc.,  R.  Co.  o.  Rosenzweig  (Penn.). 
489. 

Instruction  to  jury  in  estimating  damages  from  killing  of  husband.  Geor- 
gia  R.  Co.  V.  Pittman  (Ga.).    474. 

Intention  to  violate  rules  and  test  their  legality:  evidence  of,  admissible. 
Holmes  v.  Carolina  Cent.  R.  Co.  (N.  C).     190. 

Minor  killed :  fact  that  parents  had  given  him  his  time  and  services  during 
minority  may  be  considered  in  estimating.  St.  Joseph,  etc.,  R  Co.  v. 
Wheeler  (Kan.).     173. 

Moral  character  of  person  injured  not  material  to.    876. 

Overflow  of  land,  damages  for;  measure.    598  n.  » 

Permanent  depreciation  of  a  plaintiff's  property  by  a  nuisance;  damages  not 
awarded  for,  because  nuisances  are  temporary.  Neitzy  v.  Eialtimore,  etc., 
R.  Co.  (D.  C).     553. 

Person's  capacity  to  earn  money  and  to  labor  successfully,  whether  dimin- 
ished from  old  age,  and  hoW  much  such  diminution  would  be,  depends^ 
considerably  upon  the  character  of  the  labor  and  the  expectation  of  life 
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of  the  penoD,  and  is  to  be  submitted  to  jury.    G^rgia  R.  Co.  «.  Pittman 
(Ga.).    474. 

Punitive:  for  expelling  passenger.   .195  n. 

Not  awarded  except  for  wanton  expulsion  from  train.    Phila.,  etc.,  R 

Co.  V,  Rice  (Md.).    364. 

Not  recoverable  except  where  there  is  fraud,  malice,  etc.    Holmes  «. 

Carolina  Cent.  R.  Co.  (N.  C).     190. 

Not  recoverable  for  removing  passenger  from  one  car  to  another  that  is 

as  good.    Holmes  v.  Carolina  Cent.  R.  Co.  (N.  C).     190. 

Value  of  crop:  value  of  a  growing  crop  at  the  lime  of  injury  cannot  be 
ascertained  by  matters  occurring  subsequenthr  which  at  the  time  are  un- 
known and  incapable  of  being  ascertained.  Lommeland  v.  St.  Paul,  etc., 
R.  Co.  (Minn.).     596. 

Wife  killed  by  ne^ligeuce.  Held,  that  while  husband  cannot  recover  dam- 
ages of  a  sentimental  character,  yet  the  loss  of  household  services  ac- 
customed to  be  performed  by  the  wife  which  would  have  to  be  replaced 
by  hired  services  is  a  substantial  loss,  for  which  damages  may  be  recovered, 
as  is  also  the  loss  to  the  children  of  the  care  and  moral  training  of  their 
mother.    St.  Lawrence,  etc.,  R.  Co.  v,  Lett  (Can.).    454. 

DEATH. 

Action  for,  may  be  maintained  in  Pennsylvania  against  a  foreign  corporation 
to  recover  damages  even  where  the  death  was  caused  in  another  State. 
Knight  V.  West  Jersey  R.  Co.  (Penn.).    485. 

Amount  of  damages  for  causing,  is  fixed  by  statute,  and  is  expressly  conferred 
upon  beneficiaries  named  therein.    Carroll  v.  Mo.  Pac.  R.  Co.  (Mo.).. 268. 

Contributory  negligence:  deduction  for.  Although  the  court  charged  that  if 
the  ofllcers  of  the  railroa^d  were  both  at  fault  the  jury  "  would  be  auihorized 
to  make  such  reasonable  deduction;"  yet  where,  in  the  same  connection, 
he  charged  the  rule  of  contributory  negligence  in  the  language  of  the 
statutes,  that  '*  the  damages  shall  be  diminished  by  the  jury,"  there  was  no 
error  which  requires  a  new  trial.     Georgia  R  Co.  v.  Pittman  (Qa.).    474. 

Damages:  instruction  to  jury  that  "  if  you  find  it  your  duty  to  find  for  the 
plaintiff,  you  will  look  to  the  evidence  and  determine  from  that  how  much 
you  will  find.  Ton  will,  in  arriving  at  a  conclusion,  look  to  the  evidence 
as  to  the  age  of  plaintiff's  husband,  the  probable  length  of  his  life,  the 
-amount  that  he  earns  or  would  probably  earn  during  his  life,  and  the 
state  of  his  health.     Eeld  correct.    Georgia  R.  Co.  v.  Pittman  (Ga.).  474 

(5500  given  a  widow  for  the  death  of  her  husband,  held  not  excessive  where 
the  husband  had  an  expectancy  of  over  twenty  years  of  life  and  an  an- 
nual income  of  about  $1000.     Georgia  R.  Co.  v.  Pittman  (Ga.).    474. 

Expectation  of  life  and  other  evidence  as  affecting  measure  of  damages. 
851  n. 

Homicide  of  a  person  in  another  State  on  a  line  of  railroad  purchased,  owned, 
and  operated  by  a  railroad  company  in  Georgia  is  actionable  in  Georgia. 
Central  R.  Co.  v.  Swint  (Ga.).    482. 

Insurance  money  paid  on  life  of  person  killed  by  railroad  held  not  pro  tanio 
a  defence  available  by  railroad  company.  Carroll  o.  Mo.  Pac.  R.  Co. 
(Mo.).     268. 

Matliematical  book  designed  to  aid  jury  in  computing  damages,  held  that 
after  the  book  had  been  introduced  to  aid  in  the  calculation  which  the 
jury  would  make  the  court  might  properly  charge  the  jury  that  "you can 
use  the  rules  in  that  book,  or  can  take  any  other  rules  or  information  that 
you  possess  that  refer  to  making  calculations."  Georgia  R  Co.  v,  Pitt- 
man (Ga.).    474. 

Minor  killed:  action  by  parents.    Held,  that  fact  that  parents  had  given  him* 
his  time  and  services  during  minoritv  may  be  considered  by  jury  in  dsti- 
matins;  damages.    St.  Joseph,  etc.,  K  Co.  «.  Wheeler  (Kan.).     178. 

Nominal  damages:  recovery  of  more  than.    351  n. 
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Statute  allowing  wife  to  recover  full  Tslne  of  her  hasband's  life  in  case  of  his 
homicide  ia  constitutional.    Georgia  R.  Co.  v.  Pittman  (GkL).    474 

Statute  giving  action  for,  held  not  unconstitutional  as  4cprivinff  defendant  of 
property  without  due  process  of  law,  or  as  depriving  it  of  right  to  trial 
by  jury.    Carroll  v.  Mo.  Pac.  R.  Co.  (Mo.).    268. 

Widow  may  recover  full  value  of  the  life  of  her  husband  who  is  negligently 
killed.    Georgia  R  Co.  v.  Pittman  (Ga.).    474. 

Wife  killed  by  negligence.  Held,  that  while  husband  cannot  recover  dam- 
ages of  a  sentimental  character,  yet  the  loss  of  household  services  accus- 
tomed to  be  performed  by  the  wife  which  would  have  to  be  replaced  hj 
hired  services  is  a  substantial  loss,  for  which  damages  may  be  recovered, 
as  is  also  the  loss  to  the  children  of  the  care  and  moral  training  of  their 
mother.    St.  Lawrence,  etc.,  R  Co.  «.  Lett  (Can.).    454. 


BXBXVTirBIIb 

See  BoND& 

DXBTOS  AVD  OBXDITOB. 

Where  such  agent  executes  bond  Janoary  18, 1876,  for  faithful  performance 
of  official  duties  in  future,  and  on  January  80,  1875,  vouchers  are  passed 
to  his  credit  for  moneys  paid  out  by  him  before  said  18th,  such  credit 
must  be  applied  to  the  agent's  arrearages  anterior  to  the  execution  of  the 
said  bond.    Vilwig  f>.  Baltimore  &  O.  R.  Co.  (Va.).    95. 


A  railroad  company  conveyed  to  a  depot  company  a  site  for  a  anion  passen- 
ger depot  The  deed*of  conveyance  contained  provision  that  the  railroad 
company  should  have  the  perpetual  and  exclusive  use  and  control  of  the 
three  most  northerly  tracks  m  said  depot  for  its  own  business  and  the 
business  of  such  other  railroad  companies  as  it  was  then  or  should  at  any 
time  thereafter  be  under  obligation  to  furnish  or  provide  with  passenger 
depot  accommodations.  Held,  (1)  that  the  grantor  railroad  company  was 
entitled  to  the  use  of  these  three  tracks,  not  merely  for  the  business  of 
those  companies  to  whom  it  was  at  the  time  of  the  execution  of  the  deed 
under  obligations  to  furnish  depot  accommodations,  but  also  toi  that  of 
any  other  companies  with  which  it  might  thereafter  contract  to  furnish 
such  accommodations.  (2)  That  this  reservation  covers  not  only  the  right 
to  run  trains  in  and  out  of  the  depot  upon  these  three  tracks,  but  also  the 
right  to  general  depot  accommodations.  (8)  That  such  a  construction  was 
neither  repugnant  to  the  grant  nor  in  conflict  with  public  policy,  nor 

>re judicial  to  the  interest  of  the  Union  Depot  Co.    St.  Paul,  etc.,  Co.  e. 

)t.  Paul,  etc.,[R.  Co.  (Minn.).    567. 
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DSXIIBBEB. 

Misjoinder  of  action  ex  contractu  with  action  ex  deUdo  demurrable  in  Virginia. 

Norfolk,  etc.,  R.  Co.  e.  Wysor  (Va.).    284. 
To  evidence  in  action  for  killing  cow.    590  n. 


DIBECT0B8. 

Power  of  directors  of  two  roads  operated  under  contract  for  Joint  manage- 
ment.   686  n. 
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siscBiiinrATiov. 

See  CoHM ON  IGabbieb. 

IBy  railways  in  reference  to  domestic  commerce  of  a  State:  Illinois  statute  as 
to,  hdd  valid.    Wabash,  St.  L.  &  Rll,  Co.  v.  People  (U.  8.  8.  C).    1. 

Interstate  commerce.  Statute  of  Illinois  as  to  discrimination  in  rates  hM  ap» 
pUcable  to.    Wabash,  St.  L.  &  P.  R.  Co.  «.  People  (U.  S.  S.  C).    1. 

What  amounts  to.    815  n. 

XA8EMEVT8. 

See  PBSSCBiPnoN 

sxnrBirT  doxaik. 

Compeosation  after  transfer  of  franchises.  A,  a  railroad  company,  execuLvXl 
a  mortgage,  which  was  the  first  lien,  upon  its  property  and  franchises. 
Subsequently  it  entered  u|>on  and  appropriated  B's  land  without  pa^g 
him  therefor  or  -giving  him  security  for  such  compensation,  a  re- 
covered a  Judgment  for  damages  against  the  railroad  company,  which 
the  company  failed  to  satisfy.  The  company  became  insolvent,  its  prop- 
erty and  franchises  were  sold  by  the  receiver  under  a  decree  of  foreclo- 
flure  on  said  first  mortgage  to  C,  who  subsequently  conveyed  his  pur- 
chase to  D,  also  a  railroad  corporation.  In  an  action  of  M»r« /aeuu  by 
B  against  A,  with  notice  to  Cf  and  D,  held,  that  B's  interest  in  the 
landso  taken  being  an  estate  and  not  a  lien,  it  was  not  divested  by  the 
judicial  sale  under  the  first  mortgage;  that  therefore  B  was  entitled  to 
recover  from  D  the  amount  of  his  judgment,  which  was  the  price  of  his 
land.    Buffalo,  etc.,  R.  Co.  o.  Harvev  (Peun.).    042. 

Compensation  essentia] :  an  act  of  the  legislature  cannot  confer  upon  individuals 
or  private  corporations  acting  primarily  for  their  own  profit,  although  for 
public  benefit  as  well,  any  right  to  deprive  persons  of  the  ordinary  en- 
lojrment  of  their  property,  except  upon  condition  that  Just  compensation 
be  first  made  to  the  owners.    Pennsylvania  {L  Co.  «.  Angel  (N.  J.).    559. 

Compensation:  fencing:  waiver:  in  estimating  the  owner's  compensation  for  a 
of  right  way  in  an  action  against  a  railroad  company  the  additional  fencing 
rendered  necessary  by  the  building  of  tlie  road  is  an  element  of  the  same; 
but  when  the  owner  conveys  the  right  of  way  by  agreement  he  waives 
in  advance  all  such  damages,  it  being  presumed  that  these  are  included 
in  the  purchase  price  of  the  land.  St.  Louis,  etc.,  R.  Co.  v,  Wal brink 
(Ark.).    604. 

Privileges  conferred  by  Congress  authorizing  the  Baltimore  &  Potomac  R. 
Co.  to  lay  necessary  tracks  at  or  near  its  depots  or  stations  are  privi- 
leges conferred  by  competent  authority;  and  any  inconvenience  which 
may  result  to  private  parties  by  their  careful  exercise  is  damivum  (ibsqtie 
ir^uria.    Neitzy  v,  Baltimore  &  Potomac  R.  Co.  (D.  C).    558. 

What  damages  are  considered  in  convevance  of  land  for  right  of  way.  607  n. 

SQTTITY. 

See  MoBTOAGB. 

Account  involving. dealings  of  agents:  equity  has  Jurisdiction  of,  where  dis- 
covery is  necessary  or  there  are  mutual  accounts  between  the  parties,  or 
the  remedy  at  law  is  not  plain  and  adequate.  Yilwig  «.  Baltimore  &  O. 
R.  Co.  (Va.).    95. 

Breach  of  contract  to  build  farm  crossing  is  not  remediable  inequity.  Illinois 
Central  R.  Co.  v,  Willenborg  (111.).    858. 

Where  a^ent  occupies  position  of  trust,  is  charged  with  duty  not  only  of 
keeping  but  of  rendering  regular  accounts,  and  is  custodian  of  most  of 
the  vouchers  of  his  receipts  and  disbursements,  the  remedy  at  law  is  not 
so  plain  and  easy  as  in  equity.   Yilwig  f>.  Baltimore  &  O.  R.  Co.  (Va.).    95 
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SSTOPFBL. 

See  WATBB& 

Of  bondholdeiB  by  sOence.    645  n. 

SYIBSHCB. 

See  Bills  aiit>  Notbb;  Dehurbbb;  Probbcution;  Malicious. 

Answer  as  to  position  of  elbow  of  passenger  was:  "  It  could  not  be  outside 
the  car  window ;  it  was  probably  on  a  level  with  the  outside  of  the  car; 
my  opinion  was,  from  the  position,  that  it  was  inside."  HM,  not  objec- 
tionable as  being  an  opinion.  Hallahan  «.  New  York,  etc.,  R.  Co.  (N.  Y.). 
169. 

Answer  by  witness  that  he  should  "judge'*  that  the  position  of  plaintiff's 
arm  was,  etc.,  held  not  objectionable  as  stating  a  conclusion.  Hallahan 
V.  New  York,  etc.,  R.  Co.  (N.  Y.).     168. 

As  to  value  of  crops.    See  Damages. 

Book,  admisslbilitv  of.  In  onler  to  prove  the  number  of  days*  ^rork  performed 
upon  a  job,  the  plaintiff  first  proved  by  the  gang  foreman  that  he  cor- 
rectly reported  each  day  to  the  timekeeper  the  number  of  men  at  work 
upon  the  job.  Plaintiff  then  called  the  timekeeper,  who  was  also  the 
head  foreman,  and  proved  by  him  that  he  correctly  entered  the  time  re- 
ported to  him  by  the  gang  foreman  in  a  time-book,  which  he  produced. 
The  book  was  then  offer^  in  evidence  and  received,  against  defendants 
objection  that  it  was  incompetent  and  hearsay.  Held,  thut  the  book  was 
properly  received.    Mayor  «.  Second  Ave.  R.  Co.     546. 

Confusion  among  passengers  at  accident:  evidence  of,  admissible  as  part  of 
resgesia.    Hallaiian  v.  New  York,  etc.,  R.  Co.  (N.  Y.).     169. 

Declarations  of  person  injured  made  to  his  physician  as  to  his  sensations  are 
competent  evidence  on  the  trial  of  a  suit  to  recover  damages  for  the  in- 
juries complained  of.  Lake  Shore,  etc.,  R.  Co.  «.  Rosenzeweig  Peun.). 
489. 

Error  in  excluding  evidence  held  cured  bv  subsequent  admission  of  such  evi- 
dence.    Lake  Shore,  etc.,  R.  Co.  v.  Kosenzweig  (Penn.).     489. 

Error  in  rejecting,  cured  by  subsequent  admission.  Listen  «.  Central  Iowa 
R.  Co.  (Iowa).     598. 

Inspection.  Testimony  of  foreman  in  charge  of  car  concerning  necessity  of 
inspection  rejected.    836  n. 

Killing  of  passenger  by  train  passing  on  another  track:  evidence  as  to.    234  n. 

Letter  from  injured  servant  is  not  evidence  of  facts  admitted  therein.    336  n. 

Negligent  construction  of  platform:  evidence  of,  not  admitted  under  issue  as 
to  the  management  of  train.  Murray  f>.  Silver  City,  etc.,  R.  Co.  (New 
Mex.).    154. 

Objection  to,  not  waived  even  though  not  made,  where  a  motion  to  strike  out 
is  immediately  made.  Murray  o.  Silver  City,  etc.,  R.  Co.  (New  Mex.). 
154. 

Opinions  of  persons  familiar  with  highways  and  their  use,  concerning  the 
safety  or  convenience  of  passage,  neld  competent.  Laughlin  v.  Street  R. 
of  Grand  Rapids  (Mich.).    877. 

Pay-roll:  receipt  of  employee  upon,  not  conclusive  evidence  of  facts  stated 
therein.    836  n. 

Transit:  bag  given  to  railway  porter  for  purpose  of,  evidence  tending  to  show. 
Bunch  V.  Great  West.  R.  Co.  (Eng.).     187. 

When  an  action  for  compensation  for  services  rendered  has  to  support  it  no 
evidence  of  any  promise  to  pay,  except  the  plaintiff's  own  testimony,  it 
must  be  clear  and  explicit.  Kis  saying  "  It  was  held  out  to  me  that  I 
would  be  paid  a  salary"  is  not  sufficient.  The  words  relied  upon  as  con- 
stituting  a  promise  of  a  salary  should  be  given.  Pennsylvania  R.  Co. 
V.  Flanigan  (Pa.).     88. 

Where  plaintiff  is  aware  of  certain  rules  of  the  company  and  takes  passage  on 
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purpose  to  violate  them  and  test  their  legality,  his  declarations  to  this 
effect  are  admissible  to  mitigate  damages.  Holmes  v,  Carolina  Cent.  R 
Co.  (N.C.).    190. 


SZECUT0B8. 

See  ADMmiSTRATOBS. 

nvcE. 

See  Anihalb;  Eminent  Domain. 

Common  law.  There  is  no  principle  of  the  common  law  which  obliges  a  rail- 
road corporation  to  fence  its  track,  or  to  provide  cattle-guards,  where  the 
line  traverses  improved  land.  St.  Louis,  etc.,  R  Co.  v,  Walbrihk  (Ark.). 
604. 

"  Crazy"  horse.  Owing  to  the  neglect  of  a  railroad  company  to  fence  a  part  of 
its  track,  a  horse  qf  the  plaintiff  strayed  upon  the  track  and  was  injured. 
The  horse  was  what  is  called  a  "  crazj"  horse,  i.e,,  did  not  possess  suffi- 
cient natural  intelligence  to  preserve  itself  from  injury.  Held^  that  this 
fact  had  nothing  to  do  with  aetermining  the  liability  of  the  company;  that 
it  is  required  to  fence  its  track  for  the  protection  of  '*  crazy"  horses  as 
well  as  for  the  protection  of  animals  possessing  good  ''horse  sense.*' 
Listen  V.  Central  Iowa  R.  Co.  (Iowa).    693. 

Failure  to  fence  in  Missouri  is  negligence  making  company  liable  for  double 
damages.    Donovan  d,  Hannibal,  etc.,  R  Co.  (Mo.).    588. 

Injury  to  animals  going  on  track  at  unfenced  point  not  on  owner's  premises. 
688  ». 

Pasturing:  contributory  negligence.  The  owner  of  land  adjoining  a  railway 
track  which  has  not  been  fenced  is  not  guilty  of  contributory  negligence 
in  pasturing  his  cattle  on  such  land.  Donovan  v,  Hannibal,  etc.,  R  Co. 
(Mo.).    688. 

Unruly  animals:  duty  of  company  to  fence  against.    596  tk 


FEEBIE8. 

Approach  to:  direction  by  watchman.  162  n. 

FOBFEITTJBE. 

■See  Grant;  Lands;  Street  Railway. 

TSAtrD. 

Settlement  and  release  of  servant's  claim  for  injury  obtained  by  fraud  not 
binding.    867  n. 


FBAtlDS,  STATUTE  OF. 

Description  instead  of  name  of  parties  to  the  contract  held  sufficient  to  satisfy 
statute  of  fraud  in  an  action  upon  a  promissory  note  issued  by  a  railroad 
company  payable  to  the  order  of  itk  treasurer  and  guaranteed  by  the  de- 
fendant.   Jones  v.  Boston  &  M.  V.  R.  Co.  (Mass.).     98. 

Promisor  or  promisee  de8cril)ed  instead  of  name  in  contract.  Ileldf  that  parol 
evidence  is  admissible  to  apply  the  description  and  identify  the  person 
who  is  named  by  it.    Jones  v.  Boston  &  M.  Y.  R  Co.  (Mass.).    98. 
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«SAVTS. 

SeeliAKDa. 

• 

Oonstruction.  If  acts  grantinff  public  lands  to  a  State  to  aid  in  oonstractiiig 
railroads  contain  words  of  description  to  which  it  would  be  difficult  to 
fAve  full  effect  if  they  were  used  m  an  instrument  of  priyate  oonveyanoe, 
the  court  in  construing  the  acts  will  look  to  the  condition  of  the  countiy 
where  they  were  passed,  as  well  as  to  the  purpose  declared  on  their  face, 
and  will  read  all  parts  of  them  together.  Winona,  etc.,  R  Co.  e.  Barney 
(U.  B.  B.  C).    518. 

«—  By  the  act  of  March  8, 1857,  Congress  granted  to  the  then  Territory  of 
Minnesota,  in  aid  of  the  construction  of  certain  railroads,  certain  alternate 
sections  of  lands  along  the  lines  of  the  roads,  and  further  provided  that 
**  in  case  it  shall  appear  that  the  United  States  have,  when  lines  or  routes 
of  said  roads  and  branches  are  definitely  fixed,  sold  bv  sections  or  any 
parts  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre-emption  has 
attached  to  the  same,  then  it  shall  be  lawful  for  anv  agent  or  agents  to  be 
appointed  by  the  governor  of  said  Territory  or  niture  State  to  select, 
subject  to  the  approval  of  the  Secretary  of  the  Interior,  from  the  lands  of 
the  United  States  ...  so  much  land  ...  as  shall  be  equal  to  such  lands 
as  the  United  States  have  sold  or  otherwise  appropriated,  or  to  which  the 
rights  of  pre-emption  have  attached  as  aforesaid,"  etc.  EM,  that  the 
indemnity  clause  in  this  act  covers  losses  from  the  grant  by  reason  of 
sales  and  the  attachment  of  pre-emption  rights  previous  to  the  date  of 
the  act,  as  well  as  by  reason  of  sales  and  the  attachment  of  pre-emption 
of  rights  between  date  and  the  final  determination  of  the  route  of  the 
road.  Railroad  Co.  e.  Baldwin,  108  U.  S.  126,  distinguished.  Winona, 
etc.,  R.  Co.  e.  Barney  (U.  S.  8.  C).    518. 

<—  The  act  of  March  8,  1865,  Stat.  5d6,  enlarged  the  grant  made  to  Minne- 
sota by  the  act  of  March  8,  1857,  from  six  sections  per  mile  to  ten  sec- 
tions, and  the  limits  within  which  the  indemnity  lands  were  to  be  se- 
lected to  twenty  sections;  and  further  provided  that  an^  "lands  which 
may  have  been  granted  to  the  Territory  or  State  of  Minnesota  for  the 
purpose  of  aiding  in  the  construction  of  any  railroad,  "which  lands  may 
be  located  within  the  limits  of  this  extension  of  said  grant  or  grants, 
shall  be  deducted  from  full  ouantity  of  the  lands  hereby  granted."  Prior 
to  the  act  of  1B65  a  grant  had  been  made  to  a  railroad  of  lands  located 
within  the  limits  covered  by  said  extension  grant.  Bdd,  (1)  that  the 
grant  by  the  act  of  1867  was  a  grant  of  land  in  place  and  not  of  quantity; 
(2)  that  the  enlargement  of  the  grant  by  act  of  1865  did  not  change  its 
nature  as  to  the  six  sections  originally  ^pwited;  (8)  that  as  to  lemamine 
.  four  sections  tlie  grant  was  one  of  quantity,  but  to  be  selected^alon^  and 
opposite  the  completed  road ;  (4)  that  where  the  earlier  grant  to  aid  in 
the  construction  of  the  Minnesota  &  Cedar  Valley  R'.  interferes  with  the 
extension  grant  to  the  plaintiff  in  error,  the  earlier  grant  takes  the  land, 
and  the  extension  must  be  abandoned.  Winona,  etc.,  R.  Co.  v.  Barney 
(U.  S.  S.  C).    518. 

Deduction  from.  The  provision  in  §  3  of  the  act  of  M^rch  8,  1865,  that  any 
lands  ^ranted  to  Minnesota  by  the  act  of  March  8,  1857,  which  might  be 
located  within  the  limits  of  the  extension  made  bv  said  act  of  1865  to 
the  original  grant  made  by  said  act  of  1857,  should  be  deducted  from  the 
full  quantity  of  lands  granted  by  the  act  of  1865,  applies  to  **  granted 
lands  of  the  prior  frant  falling  within  the  six.-mile  limit,  and  not  to  pos- 
sible indemnity  lands  which  might  be  subsequently  acquired.  Barney  «. 
Winona.  etc.,*R.  Co.  (U.  8.  8.  C.).    522. 

Forfeiture  for  condition  broken.  Beld,  not  intended  in  act  of  Confess  to 
affect  lands  granted  to  States  of  Arkansas  and  Missouri.  St  Louis,  etc., 
R  Co.  tJ.  McGee  (U.  8.  8.  C).     522. 

Reversion  for  condition  broken.  In  order  that  an  act  of  Congress  should  work 
a  reversion  to  the  United  States  for  condition  broken  of  lands  granted  by 
them  to  a  State  to  aid  in  internal  improvements,  the  legislation  must 
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directly,  positively,  and  with  freedom  from  all  doubt  and  ambiguity  man* 
if  est  the  intention  of  Congress  to  reassert  title  and  resume  possession. 
St.  Louis,  etc.,  R.  Co.  «.  McGee  (U.  S.  &  CX    622. 

OVASAVTY  AHB  8UBSTT. 

« 

See  Frauds,  Statutbof. 

• 

Bond  by  surety  of  ticket-seller  for  the  latter's  faithful  performance  of  "all 
the  duties  of  the  said  office  which  are  or  may  be  imposed  upon  him 
under  this  or  any  future  appointment:"  action  upon.  HM,  no  defence 
that  after  the  appointment  of  the  ticket-seller  the  capital  stock  of  the 
corporation  was  increased,  and  that  his  duties  by  reason  of  Uie  corporationr 
forming  business  connections  with  other  corporations  were  enlarged  and 
his  salary  augmented.    Eastern  R  Co.  v.  Loring (Mass.).    93. 

Eyidence:  guaranty  A^^  sufficient  where  it  was  shown  that  B,  a  railroad  com- 
pany, under  its  corporate  seal  and  the  signature  of  its  president  and  the 
attestation  of  its  secretary,  guaranteed  the  payment  of  mterest  upon  the 
bonds  issued  by  C,  another  railroad  company,  and  for  a  number  of  years 
acquiesced  in  the  guaranty.    Camden  &  A.  &  Co.  v.  Coxe  (Pa.)-    102. 

Quaranty  written  upon  back  of  note  prior  to  its  issuance  to  the  first  holder 
held  a  contract  with  such  first  holder  although  he  was  not  named  as  the 
payee  of  the  note.    Jones  v.  Boston  &  M.  v.  R  Co.  (Mass.).  98. 

Liability  of  surety  on  official  bond  where  there  is  an  increase  of  capital  stock, 
business,  etc.    94  n. 

Validity  of  guaranty  of  bonds  of  another  company.    105  n, 

HI0HWAT8. 

See  PoLiCB  Po^TXB. 

Change  of  grade  of:  action  for.    868  n. 

Change  of  grade  of,  by  railway,  not  actionable  by  adjacent  proprietor  where 

such  change  is  necessary  to  restore  highway  to  its  former  usefulness. 

Conklin  v.  New  York,  etc.,  R.  Co.  (N.  Y.).    8«5. 
Defective:  street-railway  company's  duty  to  give  town  notice  of  defect  in  sixty 

day^  under  statute.    892  n. 
Railway  company  may  be  required  to  build  bridge  over  highway  laid  out 

but  not  constructed.    864  n. 
Use  of:  Jersey  City  has  power  to  regulate.    State  «.  Mayor  (N.  J.).    400* 

HOTEL. 

Baggage  delivered  to  i>orter  of.    Liability  of  hotel-keq;)er.    149  fk 

HTrSBAHB  AHB  WIFE. 

$5500  given  a  widow  for  the  death  of  her  husband,  hdd,  not  excessive  where 
the  hnsband  had  an  expectancy  of  over  twen^  years  of  life  and  an  an- 
nual income  of  about  $1000.    Georgia  R.  Co.  v,  Pittman  (Ga.).    474. 

Widow  may  recover  full  value  of  the  life  of  her  husband  who  is  n^ligently 
killed.    Georgia  R  Co.  «.  Pittman  (Ga.).    474 

xvjnvcTiov. 

See  NuiBAKOB;  Waters. 

Excess  of  power  enjoined.  If  a  valid  corporation  assomes  to  exercise  licensee 
or  powers  by  virtue  of  an  invalid  ordinance  of  a  municipal  corporation, 
or  m  excess  of  authority  legally  conferred  upon  it,  a  court  of  eqtu^,  upon 
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'  a  proper  showing,  has  Jurisdiction  to  interfere  and  restrain  it    Attorney- 
General  V.  Chicago,  etc.,  R.  Co.  (111.).    428. 
Persons  attempting  to  act  in  name  of  dissolved  corporation  will  be  enjoined. 
Attorney-General  v.  Chicago,  etc.,  R.  Co.  (111.).    428. 


HTBTBVCTIOV. 

As  to  rieht  of  railway  company  to  use  public  streets  "  to  a  reasonable  extent** 
for  loading  and  unloading  cars,  Tield  erroneous  if  the  use  of  the  streets  for 
such  purpose  be  unauthorized  by  law.  Neitzy  v.  Baltimore  &  Potomac 
R.  Co.  (D.  C).    558. 

Erroneous  charge  will  not  be  ground  for  reversal  when  under  evidence  ad- 
duced no  other  conclusion  than  that  reached  could  have  been  legally 
arrived  at.     Dargan  «.  Pullman,  etc.,  Co.  (Tex.).    150. 

It  is  not  error  to  refuse  an  instruction,  proper  in  itself  to  be  given  the  inrv,  if 
the  substance  of  it  has  been  granted  in  other  instructions.    McDade  «. 
Washington,  etc.,  R  Co.  (D.  C.).    825. 
'   Must  be  based  on  facts.    885. 

Omitting  material  element  is  ground  for  refusing.  Penn.  Co.  v,  Weddle 
and.).    120. 

Peremptory:  not  eiven  where  evidence  is  conflicting.  Wilsey  «.  Louisville, 
etc.,  R.  Co.  (Ky.).    258. 

Singling  out  fact — e.g.,  part  of  conversation — and  instructing  as  to  verdict 
upon,  hM  error.     Spohn  v.  Missouri,  etc.,  R.  Co.  (Mo.).    252. 

Taking  from  jury  questions  of  fact  and  negligence  AM  erroneous.    885  ik 


imrKAircE. 

Payment  of  insuianoe  on  life  of  passenger  killed  by  railroad  is  not  pro  tanio 
a  defence  available  to  the  company.  Carroll  «.  Mo.  Pac.  R  (^.  QSo.i 
268. 


iHTSBEOeATOBIES,  SPECIAL. 

Failure  to  give  to  jury:  effect.  Interrogatories  intended  to  elicit  special  find- 
ings by  the  jury  were  prepared  by  the  court,  and  the  jury's  attention  was 
directed  to  them  by  an  instruction,  but,  through  oversight,  the  jury  did 
not  receive  the  interrogatories,  and  no  special  findings  were  made.  Heid, 
that,  as  the  interrogatories  were  intenaed  to  elicit  answers  upon  imma- 
terial matters,  the  omission  to  give  the  questions  to  Uie  jury  was  not 
prejudicial  error.    Listen  «.  Central  Iowa  K.  Co.  ^owa).    61^8. 


JTJBT. 

See  Intesrooatobibs,  Special. 

_  • 

Qualification.     Sympathy  of  juror  for  injured  servant  no  disqualiflGatioD. 
887  n. 


LAHBLOBD  AHB  TEVAHT. 

See  Agbncy:  Lbasb. 
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Actual  selection  necessary  to  confer  upon  railway  company  a  title  in  any 
specific  tracts,  as  in  indemnity  lands.  Kansas  Pacific  R.  Co.  v,  Atchison, 
etc..  R.  Co.  (U.  8.  8.  C).    606. 

Construction  of  land  grants.    521  n. 

Forfeited  when  land  grant  is  not.    631  n. 

Forfeiture  of:  construction  of  acts  declaring.    581  n. 

"  Granted  lands"  are  those  falling  within  the  limits  specially  designated,  the 
title  to  which  attaches  as  of  the  date  of  the  act  of  Congress  when  the  lands 
are  located  by  an  approved  and  accepted  survey  of  the  line  of  the  road 
filed  in  the  Land  Department.  Barny  v,  Winona,  etc.,  R.  Co.  (U.  8.  8. 
C).    522. 

"  Indemnity  lands"  are  lands  selected  in  lieu  of  parcels  lost  by  previous  dis- 
position or  reservation  for  other  purposes,  the  title  to  which  accrues  only 
from  time  of  their  selection.  Barny  v,  Winona,  etc.,  R.  Co.  (U.  8.  8.  C). 
522. 

Indemnity  lands:  no  selection  of,  can  be  made  by  railroad  company  from  lands 
appropriated  by  Congress  to  other  purposes  prior  to  the  date  of  the  selec- 
tion.   Kansas  Pacific  R.  Co.  v.  Atchison,  etc,  R  Co.  (U.  8.  8.  C).    506. 

Lieu  lands:  title  to,  fixed  by  selection  only.    618  n. 

Right  of  settler  complying  with  conditions  in  circular  to  have  land  conveyed 
to  him.    534  n. 

Rights  of  settler:  where  a  settler  upon  railway  lands  was  in  possession  by  oc- 
cupation and  cultivation,  under  the  provisions  of  a  printed  circular  of  the 
railway  company  giving  him  the  first  privilege  to  buy  said  lands,  upon 
application  to  the  land  agent  of  the  company,  at  prices  based  upon  the 
value  of  the  lands,  when  the  company  was  ready  to  sell,  held^  that  said 
company  could  not  eject  the  defendant,  deny  his  application,  or  refuse  to 
sell  to  him,  when  he  had  complied  with  the  terms  of  the  circular,  al- 
though the  land  agent  had  awarded  the  lands,  in  a  contest  about  the  right 
to  purchase,  to  a  person  who  had  previously  filed  an  application,  but  had 
never  settled  upon  or  cultivated  them.  Southern  Pacific  R  Co.  v.  Terry 
(Cal.).    532. 

T.'BAing 

A  railroad  company  cannot  escape  the  performance  of  any  duty  or  obligation 
imposed  by  its  charter  or  the  general  laws  of  the  8tate,  by  a  voluntary 
surrender  of  its  road  into  the  hands  of  lessees,  unless  there  be  some  special 
statutory  permission  therefor.  Lakin  «.  Willamette  V.  R.  Co.  (Oregon). 
611. 

Contract  for  use  of  |roIling-stock  construed  as  a  mortgage  and  not  a  lease. 
662  n. 

Power  to  lease.    618  n. 

Ratification  of  lease  irregularly  made.    636  n. 

Superintendent  of  railroad  has  power  to  withdraw  notice  to  its  ^nant  to  ter- 
minate his  lease  and  to  give  permission  to  let  the  lease  continue.  Patrick 
«.  Richmond  &  D.  R.  Co.  (N.  C).    78. 

LICEV8B. 

See  Nbougbkcb. 

Municipal  consent  to  location  of  street  railway  is  only  a  license,  and  revo- 
cable as  such  at  any  time  before  acted  upon  by  company.  Great  Cent. 
R.  Co.  V,  Gulf,  etc.,  R.  Co.  (Tex.).    114. 

Privile^  of  having  an  office  in  Pennsylvania:  act  requiring  foreign  corpo. 
rations  to  pay  license  fee  for,  hM  applicable  to  a  railroad  comoany 
wholly  outside  of  the  State,  even  thoi^h  it  carried  interstate  traffic  iTor- 
folk  &  W.  R.  Co.  V.  Commonwealth  (Pa.).    48.  , 
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Bonds  of  old  company  as  lien  on  road  after  coosoUdation.  74  n. 
Four  railroad  companies  were  consolidated,  issued  several  series  of  bonds,  and 
the  property  was  finally  sold  under  foreclosure  proceedingd.  ^«£(l,  that  the 
property  was  not  subject  to  any  lien  in  favor  of  the  bonds  of  one  of  the  old 
companies  issued  after  the  passage  of  the  statutes  authorizing  the  consoli- 
dation unsecured  by  any  mortgage  or  lien  before  the  consolidation,  and 
the  holders  of  which  had  not  exchanged  or  offered  to  excbanffe  them  for 
bonds  of  the  consolidated  company  before  the  proceedings  for  foreclosure. 
Wabash,  St.  L.  t&  P.  R  Co.  v.  Ham  (U.  S.  8.  C).    60. 

XmiTATIOHS,  STATTTTS  OF. 

Bondholders  not  barred  by,  when:  the  bringing  of  a  suit  by  the  trustees  of  the 
bondholders  to  foreclose  the  mortgage  prevents  the  running  of  the  statute 
of  limitations  as  to  all  the  bondholders;  and  whatever  is  done  by  the 
trustees,  or  by  one  or  more  of  the  bondholders,  in  behalf  of  all,  for  the 
enforcement  of  the  common  security,  inures  to  the  benefit  of  all.  Smith 
f>.  Rutland  R.  Co.  (Vt.).    646. 

United  States  not  bound  by,  in  an  action  by  them  upon  negotiable  bonds 
and  coupons  of  a  railroad  company  purchased  by  the  United  States  be- 
fore maturity  as  an  investment  of  money  received  from  the  sale  of  lands- 
ceded  by  an  Indian  tribe  and  held  in  trust  for  the  tribe  under  a  treaty. 
United  States  «.  Nashville.  C.  &  St.  L.  R.  Co.  (U.  S.  B.  C).    110. 

MAOHnriBT. 

See  Mabibb  Ain>  Sebyaht. 

MAIL. 

Carrying  from  depot :  action  by  postmaster  to  recover  compensation  for.  857  n. 
Rights  of  mortgagee,  upon  foreclosure,  to  mortgagor's  contract  to  carry  U.  B. 
mail.    646  n.  • 

XALIOIOUS  PBOSECITTIOV. 

'  See  Pbobbcution,  IIalioiottbl 

MA8TSB  £jm  CXBTAVT. 

See  Action;  Evidencb;  Guabantt  and  Subbtt;  Jubt;  Onub  Pbobaxdi; 

Receiver;  Removal  of  Caube& 

Action  for  compensation  for  selling  tickets  for  two  railroad  companies  where 
the  serylces  sued  for  might  have  been  understood  to  be  inconsiiBtent  with 
the  plaintiff's  duty  to  one  of  the  companies,  or  to  have  been  covered 
b}r  his  salary  from  it.    Pennsylvania  R.  Co.  «.  Flanigan  (Pa.).    88. 

Adoption  of  servant  of  bridge  company  who  expels  a  passenger.    196  n. 

Change  in  occupation.    848  n.  • 

Compensation :  authoritv  of  ensineer  to  bind  company  to  pay  for  services  of 
person  rendered  unaer  his  direction.    857  n. 

Compensation  for  canying  mail  from  depot:  whether  poetmaster  can  recover. 
857  n. 

Co-servants.  Employee  charged  with  duty  of  working  machinenr  with  another 
employee  is  not  a  co-employee  in  such  a  sense  as  to  relieve  employer 
from  responsibility  for  an  injurv  to  one  of  them  which  happens  throufrh 
the  defect  of  the  machinery,  although  that  defect  may  have  oeen  hroueht 
about  by  the  negligence  of  the  other  employee*  MoDade  v,  Waahingioo, 
etc.,  R  Co.  (D.  C).    886. 
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Danger:  warning.  Where  an  employee,  sufficiently  apprised  of  the  danger, 
rashly  undertakes  an  act  in  connection  with  the  manipulation  of  machin- 
ery at  which  he  is  employed,  his  employer  is  relieved  from  responsihility 
for  any  injury  which  results.  McDade  v,  Washington,  etc.,  R  Co.  (D.  C.)* 
825. 

Defective  machinenr:  circumstances  Ymder  which  an  employee  engaged  in  tlvr 

Jrorking  of  defective  or  dangerous  machinery  cannot  recover  duinaget 
rom  the  employer  for  injuries  received.  McDade  v.  Washington,  eic, 
R  Co.  (D.  C).    826. 

Extra  services :  compensation.  Where  servant  voluntarily  performs  extra 
services,  and  servant  gives  master  no  notice  of  any  intention  to  claim 
compensation  for  same,  but  settles  with  him  statedly  under  his  original 
contract,  the  law  will  implv  no  contract  and  give  no  compensation  for 
said  extra  services.    East  Tenn.,  etc.,  R  Co.  v.  McKnight  (Tenn.).    855. 

Grade  of  employment  Servant  engaged  in  track- lajring,  but  who  accepted  a 
different  employment  from  tliat — i.e.,  carrying  supplies— originally  con- 
templated, became  defendants*  workman  in  that  new  employment,  just  a» 
he  had  been  in  his  former  emj)loyment.  May  v.  Ontario,  etc.,  R  Co, 
(Can.).    887. 

Injury  to  servant  while  riding  on  train.    848  n, 

Laborer^s  claim :  assignment.  H.  was  a  subcontractor  working  upon  the  line 
of  a  railway  company.  He  had  no  visible  property  save  a  few  scrapers 
and  tool»,  used  in  his  business  of  grading  and  clearing.  Arrangements 
were  made  with  two  merchants  to  take  his  orders  from  laborers,  his  em- 
ployees, and  pay  them  in  goods.  H.  agreed  to  pay  these  orders,  which 
were  to  be  taken  out  of  money  coming  to  him  by  virtue  of  his  contract 
with  the  railway  company;  or  if  not  so  paid,  it  was  agreed  that  the  mer- 
chants should  have  the  same  rights  against  H.  or  the  company  which  the 
laborers  themselves  had.  Held,  that  the  cashiuff  of  an  order,  **  Please  de- 
liver to  bearer  $2  (two  dollars)  in  goods,  and  charge  the  same  to  account 
of  Yours,"  etc..  signed  by  a  subcontractor,  and  aodressed  to  a  merchant, 
does  not  of  itself  establish  an  assignment  of  the  laborers'  claim,  under 
the  Michigan  statute,  for  the  protection  «of  laborers  in  the  employ  of 
railroad  companies.    Martin  v.  Michigan,  etc.,  R  Co.  (Mich.).    851. 

Lost  time  by  servant:  duty  to  make  up  :  recovery  of  compensation.    857  n. 

Low  bridge:  liability  of  company  for  injury  by.    851  n. 

Machinery  defective :  knowledge.  The  fact  that  plaintiff  worked  habitually 
with  machinery  in  question  for  ten  or  fifteen  months  is  competent  evi- 
dence from  which  jury  may  infer  that  plaintiff  was  acquainted  with  its 
dangerous  character,  but  it  is  not  conclusive.  McDade  v.  Washington, 
etc.R  Co.  (D.  C).    825. 

Machinery:  sufficiency  of  machinery.  Employee's  ignorance  of  its  dangerous 
character  and  failure  of  the  employer  to  Inform  him  of  the  fact  are  all 
matters  peculiarly  within  the  province  of  the  jury.  McDade  9,  Wash- 
ington, etc.,  R  Co.  (D.  C).    325. 

Machinery,  defective'  liability  of  master  who  provides.    886  n. 

Projecting  switch  stand :  brakeman  who  knew  of  it,  but  who  got  on  side  of 
car  on  ladaer  and  was  injured,  cannot  recover.  Ryan  v.  Canada  Bouth.R. 
Co.  (Ont.).    844. 

Projection  at  side  oi  thck:  liability  of  master  to  servant  injured  by.    850  n. 

Reckless  order  of  foreman:  servant  obeying,  cannot  recover.    848  n. 

Settlement  and  release  of  claim  of  servant  for  injuries,  held  not  binding  on 
account  of  fraud.    857  n. 

Signal  not  obeyed  by  engineer:  brakeman  injured.    848  n. 

Sunday :  servant  in  jurea  upon,  in  Massachusetts  cannot  recover.    887  fk 

xnroBs. 

Child  injured  at  crossing:  company  JiM  negligent  in  causing.    876 n. 

Child  is  to  be  held  to  the  exercise  of  that  degree  of  care  which  may  reasonably 

26  A.  &  E.  R  Cas. 
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be  expected  of  children  of  the  same  age,  or  which  children  of  that  age 

ordinarily  exercise.    Collins  v.  South  Bost.  R  Co.  (Biass.).    371. 
May  accept  a  ^ft,  e,g.,  a  pass  on  a  railroad,  and  if  be  accepts  it  is  bound  by 

its  conditions.    Griswold  v.  New  York,  etc..  R.  Co.  (Conn.).    280. 
Neglisence  in  permitting  child  to  stray  upon  track.    875  n. 
Permitting  child  four  years  old  to  go  on  street  where  there  is  a  horse  railway, 
,  in  company  with  another  child  eleven  years  old,  is  not  necessarily  negu- 

gence  of  parents.    Collins  v.  South  Bost.  B.  Co.  (Mass.).    371. 

X0B8. 

Bee  Pabssng^bs;  BmiKEBfl. 

Company  not  bound  to  keep  force  of  men  to  repel  unanticipated  attadc  ot 
Chicago,  eta,  R.  Co.  «.  Pillsbury  (111.).    241. 


XOBTOAGX. 

Bee  Bonds;  Boka-fids  PuBOHAasB;  Lbabb;  Limitationb,  Btatitib  of; 

Trust. 

Bondholders  as  parties:  while  a  cause  is  pending  in  the  Court  of  Chancery  to 
foreclose  a  mortgage,  brought  by  a  part  of  the  bondholders  In  behalf  of 
themselves  and  alT  others,  the  owners  and  holders  of  bonds  who  might 
choose  to  come  into  the  suit,  other  owners  of  bonds  secured  by  the  same 
mortgage,  on  petition,  in  the  discretion  of  the  court,  may  be  made  par- 
ties orators.    Smith  «.  Rutland,  etc.,  R.  Co.   (Vt.).    646. 

Same:  after  appeal  and  remand.    And  this  is  so,  although  the  cause  had 

gassed  to  the  Supreme  Court,  and,  at  the  time  the  petition  was  brought, 
ad  been  pending  for  several  terms  in  the  Court  of  Chancery,  having 
been  remanded  with  a  mandate  affirming  the  decree  below,  and  the  bonds 
of  the  original  orators  p{iid  off.    Smith  v.  Rutland  R.  Co.  (Vt).    646. 

Bonds  of  old  company  as  lien  on  road  after  consolidation.    74  n. 

Decree  of  foreclosure  valid,  though  part  of  premises  conv^ed  by  it  are  in  a 
sister  State.    Union  Trust  Co.  «.  Rochester  R.  Co.  (N.  Y.).    61. 

Foreclosure  decree  as  to  property  in  foreign  State  cannot  be  enforced,  but  court 
may  require  mortgagor  to  execute  a  conveyance  of  the  same  to  the  pur- 
chaser under  the  decree,  in  order  that  the  whole  security  may  be  made 
effective.    Union  Trust  Co.  «.  Rochester  R  Co.  (N.  Y.).    61. 

Foreclosure.  *  Effect  on  property  in  other  State.    65  n. 

Foreclosure  proceedings  in  New  York  are  ineffectual  to  pass  title  to  property 
in  Pennsylvania.    Pittsburgh  &  S.  L.  R  Co.  v.  Rothschild  (Pa.).    50. 

Foreclosure  sale:  setting  aside.  Bondholder  not  a  party  to  the  action  cannot 
applv  to  set  aside.    645  n. 

Four  railroad  companies  were  consolidated,  issued  several  series  of  bonds,  and 
the  property  was  finally  sold  under  foreclosure  proceedings.  HM,  that 
the  property  was  not  subject  to  any  lien  in  favor  of  bonds  of  one  of  the 
old  companies  issued  after  the  passa^  of  statutes  authorizing  consolida- 
tion unsecured  by  any  mortgage  or  hen  before  consolidation;  and  holders 
of  which  had  not  exchanged  or  offered  to  exchange  them  for  bonds  of  the 
consolidated  company  before  proceedings  for  foreclosure.  Wabash,  St. 
L.  &  P.  R  Co.  f>.  Ham  (U.  S.  S»  C).    66. 

Instrument  in  form  a  trust  deed  construed  and  AM  to  be  a  mortgage  covering 
railroad.    McLane  v,  Placerville,  etc.,  R  Co.  (Cal.).    404. 

Mortgage  of  property  of  a  corporation  is  an  increase  of  its  indebtedness,  and 
can  be  effected  only  in  compliance  with  art.  16,  sec.  7,  Pennsylvania 
constitution,  and  act  of  April  18,  1874,  Pennsylvania.  Otherwise  the 
mortgage  i^  void.  Pittoburgh  &  State  Lhie  R.  Co.  o.  Rothschild  (Fa.). 
50. 
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Eecognition  of:  mortgage  was  Tecognized,  indirectly  by  the  charter,  by  the 
payment  of  a  large  sum  on  the  mortgage  debt  to  prevent  the  trustees 
taking  possession,  and  by  offering  to  the  petitioner  to  exchange  the  stock 
for  her  bonds.  •  Smith  «.  Rutland  R.  Co.  (Vt.).    646. 

Same:  result  not  changed,  although,  after  a  decree  in  the  first  suit  by  the 
trustees,  after  an  appeal  to  the  Supreme  Court,  and  a  return  with  a  man- 
date establishing  the  mortgage,  the  cause  was  discontinued,  without  a 
decree  being  drawn  up  ana  enrolled.  This  was  under  an  arrangement 
by  which  a  new  charter  was  obtained  in  the  interest  of  the  de^ndant 
(which  succeeded  to  the  rights  of  the  company  issuing  the  bonds),  au- 
thorizing the  issuing  of  preferred  guaranteed  stock,  to  be  exchanged  for 
the  bonds,  and  by  which,  or  the  avails  of  which,  a  large  part  of  the 
bonds  were  paid  off.    Smith  v.  Rutland  R  Co.  fV^t.).    646. 

Bights  of  bondholders  under  second  mortgage  after  foreclosure;  estoppel  by 
silence.    646  n. 

Rights  of  mortgagee  upon  foreclosure,  to  mortgagor's  contract  to  carry  U.  S. 
mail.    646  n. 

Sale.     Funds :  distribution  of,  aniong  creditors,  when  erroneous.    646  n. 

Sale  of  mortgaged  property  may  be  authorized  by  court  even  though  not 
provided  for  by  mortgage.  McLane  t).  Placerville,  etc.,  R.  Co.  (Cal.). 
404. 

Sale  of  mortgaged  road  authorized  by  court  on  default  of  interest  even 
though  the  bonds  are  not  due,  but  where  it  appears  that  the  mor1|^gor  is 
insolvent;  that  a  subse(;^uent  purchaser  of  me  road,  under  a  Junior  in- 
cumbrance, will  do  nothing  to  discharge  the  interest;  that  the  road,  if  op- 
erated by  the  trustee,  must  be  run  at  a  loss;  that  the  trustee  has  no  funds 
with  Which  to  repair  the  road,  and  that  the  road,  if  untised,  must,  and 
will,  decay.    McLane  v.  Placerville,  etc.,  R  Co.  (Cal.).    404. 

'Shareholder  of  consolidated  company,  who  has  accepted  and  disposed  of 
bonds  illegally  issued,  although  he  might  be  precluded  from  questioning 
the  validity  of  the  bonds  and  mortgage,  may  yet  assert  want  of  title  in 
the  purchaser  of  corporate  property  situate  m  Pennsylvania  and  sold  un- 
der foreclosure  proceedings  in  JS^ew  York.  Pittsburgh  &  8.  L.  R.  O.  9. 
Rothschild  (Pa.).    60. 

Sinking  fund:  interest  payments  to.  Where  a  mortgage  of  a  railroad  pro- 
vided for  a  sinking  fund,  to  be  raised  by  annual  payments  by  the  com- 
pany,  to  buy  its  bonds,  if  they  could  be  bought  at  a  certain  rate,  and  that 
the  bonds  so  bought  should  remain  in  force,  and  interest  thereon  be  paid 
by  the  company  and  added  to  the  sinking  fund,  payments  to  the  sinking 
fund  to  cease  while  bonds  should  be  above  the  rate  prescribed,  fiM,  that, 
notwithstanding  such  rise  in  the  bonds,  the  interest  payments  to  the  sink- 
ing fund  must  continue  until  the  maturity  of  the  mortgage.  Wilds  o.  St. 
Louis,  A.  &  T.  H.  R.  Co.  (N.  Y.).     106. 

• 

mnnciPAL  oosposatiohs. 

Regulation  of  street  railways.    687  n. 

mauesircB. 

See  AimcALB;  Evidence;  Febbibs;  Fences;  Mabteb  and  Sbbyant; 
MiNOBs;  PAasENGBBs;  Plbadino;  Stations. 

Admitting  non-union  workmen  to  train  during  "strike:*'  whether  negligence 

or  not.    248  n. 
Agent's  negligence  within  scope  of  employment  attributable  to  company. 

Gulf,  etc.,  R.  Co.  «.  McGowan  (Tex.).    274. 
Air-brakes.    There  was  no  negligence  in  the  company  in  not  having  the  engine 

provided  with  air-brakes,  as  they  would  have  been  ineffectual  to  prevent 
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the  coUinon,  there  heinff  no  necessity  to  revene  ffie-engihe  »  second  timec 
Rigler  f>.  Railroad  Co.  (K.  C).    886. 

Broad-gauge  car  on  narrow-gauge  road,  whether  negligent  or  not.    178  n. 

Child:  contributory  negligence  of:  what  principles  goy^m.  Collins  «.  South 
Best.  R  Co.  (Mass.).    871. 

Contributory.  Although  a  person  injured  hv  a  railroad  train  be  in  fault  ta 
some  extent,  yet  he  can  recover  if  the  injury  oould  not  have  been  avoid- 
ed by  ordinary  care  on  his  part.    Rigler  «.  Railroad  Co.  (N.  C).    886. 

Contributory,  deduction  for.  Although  the  court  charged  that  if  the  officers 
of  the  ndlroad  were  both  at  fault  the  jury  '*  would  be  authorized  to  make 
such  reasonable  deduction;'*  yet  where,  in  the  same  connection,  he 
charged  the  rule  of  contributory  negli^nce  in  the  language  of  tl^e  stat- 
utes, that  "the  damages  shall  be  diminished  by  the  ]ni7>"  there  was  no 
error  which  requires  a  new  trial.    Georgia  R.  Co.  «.  Pittman  (Ga.).    474. 

Contributory,  of  passenger  in  falling  out  of  car-door.    171  n. 

Derailment  of  car  at  curve.    Negligence.    179  n. 

Derailment  of  train.    Defective  track.    179  n. 

Distinction  drawn  between  that  negligence  on  the  part  of  a  person  killed  by  a 
railroad  train  which  would  defeat  all  recovery  by  his  widow  and  that 
which  would  only  defeat  it  in  part.    Georgia  R  Co.  «.  Pittman(  Oil), 

Duty  to  passengers  who  are  carried  on  top  of  stock  car.    172  n. 

Exemption  from  liability  for  contracts  as  to.    Note  by  M.  D.  Bwell.    286  n. 

Failure  to  look  and  listen  at'  crossing  is  contributory.  Berry  v,  Pennsylvania 
R  Co.  (N.  J.}.    896. 

Guard  for  train,  failure  to  furnish,  whether  negligence  or  not    250  n. 

Horse  and  wagon  accidentally  run  down  by  engine  of  tram-car.  Hdd  under 
statute,  that  company  is  not  liable.  Brocklehurst  «.  Manchester,  etc., 
R.  Co.  (Eng.).    869. 

Imputable  when.  Neglij;ence  can  be  attributed  to  a  railroad  company  only 
when  it  has  notice  ofthe  emergency,  in  time,  by  the  use  of  ordinary  dili- 
gence, the  means  being  at  hand,  to  avoid  the  accident.  Rigler  «.  Bail- 
road  Co.  (N.  C).    886. 

Imputed  to  company.  Employees*  negligence  in  matters*  outside  the  scope 
of  their  duty — e.g.,  striking,  and  delaying  trains — is  not.  Griesmer  «. 
Lake  Shore,  etc.,  R.  Co.  (N.  T.).    287. 

Injury  by  accumulation  of  snow:  licensee  of  track  liable  for,  even  though 
•  licenser  was  bound  to  keep  track  clear  of  snow.    Dixon  v.  Brooklyn,  etc., 
R  Co.  (N.  Y.).    203. 

In  letting  i)a8senger  get  on  street  car.  See  Conner  «.  Citizens'  St.  R  Co.  (Ind.). 
210. 

Jury  to  determine  existence  of,  except  when.  Dargan  «.  Pullman,  etc.,  Co. 
(Tex.}.    160. 

Liability  for,  cannot  be  barred  by  contract.  Gulf,  etc.,  R  Co.  v,  McGowan 
(Tex.).    274. 

Ordinance :  violation  of,  by  person  negligently  injured,  hM  no  defence.   400  n. 

Passenger  expelled  near  platform  and  night  of  stairs  leading  up  a  bank,  and 
from  the  head  of  which  stairs  a  bridge  spans  the  tracks,  held,  not 
necessarily  contributory  neglis^ence  because  plaintiff  failed  to  see  the 
safe  way  to  travel  by  means  of  the  stairs  and  bridge.  Lake  Shore,  etc, 
R  Co.  V.  Rosen zweig  (Penn.).    489. 

Person  Injured  by  falling  of  door  of  stock  car  upon  him.  Vncts  hdd  not  suf- 
ficient to  show  negligence.  Eleimenhagen  «.  Chicago,  M.  &  St  P.  R  Co. 
(Wis.).    179. 

Posting  men  to  resist  attack  of  strikers  on  train.  Company  not  negligent  in 
not,  where  attack  was  unexpected.  Chicago,  etc.,  R  Co.  •.  FiUsbury 
(Dl.).    241. 

Promoters  or  lessees  of  tram-cars  not  liable  for  faaere  ao6ident  caused  without 
their  negligence.    Brocklehurst  v,  Manehester,  etc.,  R  Co.  (Eng.).    86^ 
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Release  obtained  immediately  after  injury:  validity  of.    Dixon  v.  Brooklyn, 

etc.,  R.  Co.  (N.  Y.).    208. 
Removal  of  snow.    See  Dixon  o.  Brooklyn,  etc.,  R.  Co.    208. 
Ruuuing  with  a  cracked  wheel  at  high  speed,  over  poor  track  and  roadbed, 

Jield  to  be.     Texas,  etc.,  R.  Co.  v.  Hamilton  (Tex.).     182. 
Snow :  removal  of,  by  street  railway.    Dixon  v.  Brooklyn,  etc.,  R  Co.  (N.  T.). 

208. 
Stipulations  against  as  void.    Carroll  v.  Mo.  Pac.  R  Co.  (Mo.).    268. 
Two  companies  concurring  in  accident:  proof  of  negligence,  where  only  one 

is  sought  to  be  made  liable.   People's,  etc.,  R.  Co.  v.  Lauderbach  (Penn.). 

166. 
Whistle  blown  unnecessarily  by  servant:  company  liable  when.    896  n. 
Whistle  sounded  on  bridge  over  highway:  team  frightened.    Held,  company 

not  liable.    895  n. 


HEW  TBIAL. 

Damage  trifling,  about  $15;  new  trial  refused  where  the  only  error  claimed 
was  that  this  element  of  damage  was  erroneously  excluded  from  the  jury. 
Neitzy  v.  Baltimore,  etc.,  R  Co.  (D.  C).     658. 

Rule  as  to  granting,  where  verdict  is  unsupported  by  evidence.  Spoiln  i.  Mo. 
Pac.  R.  Co.  (Mo.).    252. 

irOHSIHT. 
When  it  should  be  granted  in  action  for  a  peisonal  injury.    899  n. 

See  AmroTATioir. 

iroTici. 

See  Highway. 
Thirty  days'  notice  of  loss  of  goods  required :  proyision  construed.    832  n. 

VUISAHCE. 

How  far  legislative  autborization  will  exempt  from  liability  to  suit  for  creat- 
ing a  nuisance.    558  n. 

In  lawful  business:  railroad  company  cannot  justify  the  maintenance  of  a 
condition  of  things  which  directly  renders  a  dwelling-house  in  the  neigh- 
borhood uuflt  for  a  place  of  residence,  upon  the  ground  that  the  nuis- 
ance necessarily  results  from  the  convenient  transaction  of  the  com- 
pany's lawful  business,  and  such  a  nuisance  will  be  prohibited  by  injunc- 
tion.   Pennsylvania  R.  Co.  v.  Angel  (N.  J.).    559. 

liOud  and  profane  swearing  in  neighborhood  where  defendant  loaded  and 
unloaded  its  cars,  ?ield,  that  defendant  is  not  liable  where  it  was  not 
shown  that  the  profanity  complained  of  was  practised  by  persons  em- 
ployed by  the  defendant.  Neitzy  «.  Baltimore  &  Potomac  R.  Co. 
(D.  C).     558. 

Permanent  depreciation  of  a  plaintiff's  property  by  a  nuisance :  damages  not 
awarded  for,  because  nuisances  are  temporary.  Neitzy  v.  Baltimore,  etc., 
R  Co.  (D.  C).    558. 

Railway  company  not  authorized  to  convert  streets  of  city  into  freight  yards 
by  loading  and  unloading  cars  thereon  and  leaving  them  there  when  not 
in  use;  still,  if  no  private  inconvenience  to  anybody  results  therefrom  it 
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is  simply  an  indictable  nuisance,  and  not  a  prlTate  one.  Keitzy  «.  BaU^ 
more  &  Potomac  R  Co.  (D.  C).    558. 

Btreets:  a  railway  company  using,  for  the  purpose  of  a  terminal  yard,  a  por- 
tion of  a  street  over  which  it  has  only  a  right  of  wav  is  responsible  for 
any  nuisances,  public  or  private,  thereby  created,  rennsylvania  R.  Co. 
«.  Angel  (N.  J.).    659. 

Unavoidable  annoyance  resulting  from  lawful  use  of  railroad:  no  damages 
recoverable  for.     Neitzy  v.  £iltimore&  Potomac  R  Co.  (D.  C).    553. 

Unloading  cars  upon  streets:  when  the  cars  have  been  used  for  the  convey- 
ance of  offensive  matter  so  as  to  infect  the  whole  atmosphere  with  nox- 
ious odors,  and  when  the  freight  loaded  and  unloaded  consists  of  similar 
material,  and'  the  process  of  bringing  the  cars  ami  taking  them  away  for 
the  purpose  of  loading  and  unloading^  causes  anuoyaoce  by  the  jarring  of 
the  neighboring  houses,  and  the  smoke  from  the  engines  penetrates  the 
dwellings,  all  this  then  becomes  more  than  a  public  nuisance:  it  becomes 
a  private  one.    Neitzy  9.  Baltimore  A  Potomac  R  Co.  (D.  C).    558. 

0RICEB8. 

Bonds  and  mortgage :  power  of  directors  to  authorise.  McLane  «•  Plac3r?i]]fi» 
etc.,  R  Co.  (Cal.).    404. 

OHITS  PBOBANBI. 

See  CBOflsmofi. 

In  action  between  passenger  suing  for  expulsion  and  railway  company. 
Lake  Shore,  etc.,  R  Co.  «.  Rosenzweig  (Penn.).    489. 

Is  on  servant  in  action  to  recover  for  injuries  due  to  employer's  negligenca 
836  n. 

Upon  the  owner's  proof  of  delivery  to  the  carrier,  end  subeeouent  loss,  the 
carrier  must  show  the  act  of  €k>d  or  the  public  enemy;  ana,  on  showing 
this,  the  burden  then  shifts  again  to  the  owner,  to  show,  if  he  can,  that 
the  act  in  question  might,  by  the  exercise  of  reasonable  care,  have  been 
foreseen  and  provided  against.   Davis  o.  Wabash,  etc.,  R  Ca  (Mo.).  816. 

PABEHT  AHD  CHILB. 

Parent  may  recover  for  killinj^  of  child,  even  where  the  latter  has  been  eman* 
cipatea  during  his  minority.  8t.  Joseph,  eta,  R  Co.  «.  Wheeler  (Ean.). 
178. 

PASTIES. 

Bee  MoBTGAOB. 

Bondholder  as  a  party:  right  of,  to  remove  cause.    068  n* 

PABTHEB8HIP. 
Levy  upon  one  of  three  roads  operated  in  partnership.    614  n, 

PASflEHeEB. 

See  Bagoaob  ;  Eyidengb  ;  Febbies  ;  Mihobs;  Nbolioencb;  Statutbs. 

Adoption  of  servant  of  bridge  company,  who  expels  passenger.    196  n. 
Baggage  of,  lost  in  sleeping-car:  liability  of  company  for.    Daigan  o.  Poll- 
man,  «tc.,  Co.  (Tex.).    149. 
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Bag  of,  given  to  porter  and  lost:  liability  of  company  for.  Bunch  v.  Great 
West.  R.  Co.  (Eng.).     187. 

Belated,  not  neglisrencc  not  to  delay  train  for.  Paulitsch  v.  New  York  Cent., 
etc.,  R  Co.  (N.  Y  ).     162. 

Boy  permitted  by  conductor  to  ride  on  construction  train  contrary  to  a  rule 
of  whicli  neither  the  boy  nor  the  conductor  was  informed;  collision,  and 
boy  injured:  ?idd,  company  liable.  St.  Joseph,  etc.,  R.  Co.  9.  Wheeler 
(Kan.).    178. 

Broad-rauge  car  on  narrow-gauge  road:  use  of,  whether  negligent  or  not. 
178  71. 

Carried  on  top  of  stock-cars:  injury  to.    172  n. 

Carried  past  destination:  duty  of  conductor  to.    268  n. 

Change  tickets  as  evidence  oi  amount  due  passenger.    264  n. 

Child  riding  upon  street-car  platform  without  paying  fare  is  a  trespasser,  but 
must  not  be  improperly  ejected,  or  company  will  be  liable.    Biddle  v, 
Hestonvllle,  etc.,  R.  Co.  (Penn.).    208. 
.  Collision:  suit  by  passenger  in  one  train  against  company  operating  other  train. 
.     168  n. 

Concurrent  negligence.  If  one  injured  by  a  collision  of  the  cars  of  two  rail- 
road companies  was  a  passenger  of  one  company,  and  brings  his  action 
against  the  other,  he  must  prove  that  the  latter  alone  was  chargeable  with 
negligence.    People's  Passeneer  R  Co.  «.  Lauderbach  (Penn.^).    166. 

Derailment  of  car  at  curve.    Negligence.     179  n. 

Derailment  of  train.    Defective  track.    179  n. 

Depot  platform  at  which  train  stops  is  proper  place  for  passenger  to  get  off» 
unless  notice  to  contn^iy  given.  Leslie  v.  Wabash,  etc.,  K.  Co.  (Mo.). 
229. 

Drover  riding  on  pass  is  a  passenger  for  hire,  and  not  a  co-servant  of  com- 

Sany's  employees,  although  he  takes  care  of  stock  on  the  cars.  Carroll  v. 
[o.  Pac.  R.  Co.  (Mo.).    268. 

Duty  of  carriers  is  to  caiTy  safely  those  whom  they  undertake  to  carry  so  far 
as  human  foresight  can  provide  for  safety,  and  they  are  liable  for  the 
slightest  neglect.     Leslie  v.  Wabash,  etc.,  U.  Co.  (Mo.).    229. 

Erroneous  calling* name  of  station,  causine  pusseii^^er  to  alieht.    227  n. 

Evidence  as  to  how  injury  occurred.  IJeld,  not  material  to  show  directly 
that  passenger  was  struck  by  an  engine  -or  car,  the  material  question 
being  whether  the  expulsion  was  the  proximate  cause  of  the  injury  which 
ensued.    Lake  Shore,  etc.,  R.  Co.  i'.  Rosenzweig  (Penn.).    489. 

Evidence  of  negligent  construction  of  platform  is  not  admissible  under  issue 
as  to  management  of  train.  Murray  v.  Silver  City,  etc.,  R.  Co.  (New 
Mex.).    154. 

Expelled  near  platform  and  flight  of  stairs  leadincr  up  a  bank,  and  from  the 
head  of  which  stairs  a  bridge  spans  the  tracks.  Held,  not  necessarily 
contributory  negligence  because  plaintiff  failed  to  see  the  safe  way  to 
travel  by  means  of  the  stairs  and  bridge.  Lake  Shore,  etc.,  R.  Co.  Ro- 
senzweig  (Peim.).    489. 

Expulsion  ofposijcuger  who  has  paid  fare  held  not  only  a  breach  of  contract, 
but  an  unlawful  interference  with  his  person.  Philadelphia,  etc.,  R.  Co. 
V.  Rice  (Md.).    264. 

Failure  to  stop  train  at  station  as  agreed  by  conductor:  getting  off  while  train 
is  in  motion.    228  n. 

Falling  from  platform:  injury  by,  not  actionable.    172  n. 

Falling  out  of  car  door :  injury  by.  Contributory  negligence  Tieldtx)  exi3t.  171  n. 

Getting  on  street  cars,  injuries  to.    216  n. 

Iniuries  and  assaults  upon:  liability  of  company  for.    256  n. 

Injury  to,  *'  by  reason  of  the  railwuy."  Any  damage  to  passengers  and  the 
like  through  negligence  on  a- railway  is  an.  May  v,  Ontario,  etc., 
R.  Co.  (Can.).     887.  ""^ 

Injury,  whether  caused  by  accident  or  previous  disease.     179  n. 

Instruction  to  jury  that  plaintiff  claimed  that  the  place  ^v^here  he  was  put  off 
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was  dangerous  and  improper,  and  that  his  ejection  was  a  wrongful,  wan- 
ton, and  inhuman  act.  Held,  that  as  this  was  a  mere  statement  of  the 
plaintiff's  claim,  and  as  there  was  no  assertion  that  it  was  sustained  by 
proof,  it  was  not  to  be  considered  as  error  on  the  ground  that  it  unduly 
prejudiced  the  jury.  Lake  Shore,  etc.,  R.  Co.  o.  Rosenzweig  (Penn.). 
489. 

Insult  to  passengers.  Duty  of  company  and  its  conductor  is  to  maintain  orda 
and  prevent  insult.    Spohn  v.  Missouri,  etc.,  R.  Co.  Mo.).    252. 

Intention  to  violate  rules  and  to  test  their  legality :  eviaence  of ,  admissible. 
Holmes  v.  Carolina  Cent.  R.  Co.  (N.  C).     190. 

Jerk  of  train,  whereby  passenger  was  thrown  off,  hdd  negligence.*  Nance  v. 
Railroad  Co.  (N.  C).    223. 

Jumping  from  rapidly  moving  train  is  negligence,  although  stepping  from 
slowly  moving  car  to  depot  platform  may  not  be.  Leslie  v.  Wabash,  etc., 
R.  Co.  (Mo.).    229. 

Loses  right  to  tender  fure,  and  remain  upon  train  by  giving  good  cause  for  his 
ejectment.    Peuse  r.  Del.  &  Lack.  K.  (;o.  (N.  Y.).     185. 

Medical  care  and  attention  to  passengers  injured  by  inevitable  accident.  Rail- 
road company  not  obligect  to  furnish.  Union  P.  R.  Co.  «.  Beatty  (Kan.). 
84. 

Moving  street  car:  neglic^ence  in  getting  off  backwards.    228  n, 

Movin!^  train:  alighting  from.    227  n. 

Negligently  killed  while  riding  on  pass  exempting  conipany  from  liability. 
Ileid,  company  not  liable.    Oris  wold  o.  N.  T.,  etc.,  R.  Ck).  (Conn.).   280. 

"  Non-union"  workmen  have  a  right  to  ride  and  be  carried  on  railway  trains. 
Nr>  duty  on  company  to  refuse  them.  Chicago,  etc.,  R  Co.  «.  Pillsbuiy 
(111.).     241.  • 

Offer  of,  to  pay  fare  while  being  ejected.    189  n. 

One  who  was  going  to  a  point  on  a  connecting  road  paid  his  fare  to  the  con- 
'  ductor  on  the  nrst  road  to  the  end  of  it,  and,  supposing  he  had  paid  to  his 
destination  (as  to  which  he  was  not  informed  by  the  conductor  taking  his 
monev),  refused  to  pay  any  more  on  the  next  road,  whose  conductor  ex- 
pelled him.  Held,  that  the  first  company  was  not  liable.  Haggerty  «. 
Flint,  etc.,  R.  Co.  (Mich.).     196.. 

On  wrong  train,  expulsion  of.    201  n. 

Ordinance  requiring  street  railway  company  to  report  to  the  city  quarterly 
the  number  of  trips  made  and  number  of  passengers  carried,  and  punish- 
ing by  fine  the  carrying  of  more  than  eighteen  passengers  on  the  average, 
is  a  regulation  reasonable  in  its  nature,  and  is  bmding  and  valid.  City  of 
St.  Louis  V.  8t.  Louis  R.  Co.  (Mo.).     584. 

Panic  caused  by  approach  of  a  train  in  the  rear  of  a  passenger  train.  There 
was  no  real  danger,  but  plaintiff  and  his  wife  jumped  off,  and  wife  was 
injured.  JIM,  under  facts,  that  no  negligence  was  shown.  Oulf,  etc., 
R.  Co.  V.  Wallen  (Tex.).    219. 

Pass:  person  riding  upon,  consents  to  conditions  indorsed  upon.  Gulf,  etc., 
R.  Co.  V,  McGowan  (Tex.).    274. 

Payment  of  workmen's  fare  by  their  employers  does  not  lessen  carrier's  duty 
to  them.    Chicago,  etc.,  K.  Co.  v.  Pillsbury  (111.).     241, 

Preparing  while  train  is  moving  to  get  off  when  it  stops  is  not  negligence. 
Nance  v.  Railroad  Co.  (N.  C.).    228. 

Presumption  from  purchase  of  ticket.  Held,  that  no  irrebuttable  presumption 
arises  that  the  passenger  is  informed  as  to  the  rules  and  regulations  of 
the  company  prohibiting  the  use  of  such  tickets  on  certain  trains  when 
no  such  prohibition  appears  on  its  face.  Lake  Shore,  etc.,  R  Co.  «.  Ro- 
senzweig (Penn.).    489. 

Punitive  or  compensatory  damages.  Either  Tield  allowable  under  facts  of 
case.    Lake  Shore,  etc.,  R.  Co.  v.  Rosenzweig  (Penn.).    489. 

Riding  on  pass:  liability  of  company  for  injury  to.     274  ». 

Riffhts  of,  upon  a  limited  train.     5()5  n, 

Riues,  expulsion  for  a  violation  of.    195  n. 
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Safe  place  to  alight,  passen^r  entitled  to.    2d4  n. 

Same  degree  of  care  required  to  person  riding  on  pass  as  on  ticket    Gulf, 

etc.,  K.  Co.  V.  McGtowan  (Tex.)-    274. 
Signal  to  stop  given  to  street  car;  it  *' slowed  "  up,  but  *'  lerked  "  ahead  aa 

glaintiff  got  on,  and  be  was  injured.  Held,  company  liable.  Conner  «. 
itizens*  S.  R.  Co.  (Ind.).    210. 

Starting  train  proper  when  people  have  got  off,  and  all  those  on  platform  have 
got  on.    Faulitsch  v.  New  York  Cent.,  etc.,  R.  Co.  (N.  Y.).    163. 

Startmg  train  suddenly,  Injurv  by.    227  n. 

Stations.  Injuries  received  in  and  around  stations,  platforma,  yards,  etc. 
163  n. 

Stop-over  privileges,  passenger  ordinarily  not  entitled  to.    263  n. 

Stopping  over.  Continuous  journey  ordinarily  required,  but  stop-over  and 
another  train  may  be  taken  without  additional  fare  where  first  train  is  de- 
layed unreasonably.    Wilsey  v.  Louisville,  etc.,  R.  Co.  (Ky.).    258. 

Strikers  attacked  train  at  unexpected  point  in  search  of  non-union  men,  and 
shot  a  passenger.  Eeld,  company  not  liable,  since  no  negligence  was 
shown  in  not  preparing  to  resist  attack.  Chicago,  etc.,  R.  Co.  v,  Pillsbury 

an.).    241. 

Theatrical  troupe  delayed.    Measure  of  damages.    263  n. 

Ticket  cancelled  by  mistake.  Conductor  marked  it  "cancelled  by  mistake,*' 
and  gave  it  back  to  passenger,  who  undertook  to  use  it  witn  next  con- 
ductor. He  refused  to  accept  it  because  mistake  was  not  corrected  in  the 
manner  required  by  rules  of  compnny,  »'.«.,  by  drawing  circle  around 
punch-mark  and  writing  upon  thu  ticket  "  Error,"  signed  by  initials  of 
conductor.  Passenger  then  refused  to  pay  fare  and  was  expelled.  BM, 
that  he  had  a  right  of  action,  being  whollv  without  fault;  Philadelphia, 
etc.,  R.  Co.  V.  Rice  (Md.).    264. 

Tickets:  company  may  require  purchase  of,  before  entering  car,  and  may 
charge  extra  on  failure  so  to  do.  Wilsey  v.  Louisville,  etc.,  R.  Co.  (Ky.). 
258. 

—  Regulation  requiring  coupons  of  commutation  ticket  to  be  detached  by 
conductor  held  reasonable,  and  a  part  of  contract  with  holder.  Norfolk, 
etc.,  R.  Co.  f?..Wysor  (Va.).     284. 

Through  coupon  tickets  over  distinct  roads:  duty  and  liability  of  several 

companies.    268  n. 

WronjT  portion  of  ticket  returned  to  passenger  by  brakeman.    Rights  of 

passenger.     267  n. 

Train  passing  on  another  track:  passenger  killed  by.    234  n. 

Train  shoula  be  fully  stopped  at  station  where  conductor  promises  to  let  off 
passenger.     Nance  v.  Railroad  Co.  (N.  C).    228. 

Trains  for.  Company  has  the  right  to  stop  regular  trains  at  a  rolling-mill  for 
employees  to  get  nboard.     Chicago,  etc.,  R.  Co.  v.  Pillsbury  (in.).    241. 

Trespassing  on  1in>ited  train.  Passenger  going  on  board  a  "limited  "  train 
with  a  ticket  not  good  on  that  train  although  it  did  not  state  on  its  face 
that  It  was  not  good  on  such  train.  Held,  not  to  be  a  tresspasser,  and  to 
be  treated  as  a  passenger  who  by  mistake  has  got  upon  a  train  on  which 
by  his  contract  he  is  not  entitled  tp  ride.  Lake  Shore,  etc.,  R  Co.  f>. 
Rosenzweig  (Penn.).     489. 

Unsafe  cars,  tracks,  etc. :  injury  by.    185  n. 

Window,  riding  with  arm  out  of.     171  n. 

Wrongful  expulsion:  remedy  for.    189  n. 

Wrongfully  on  train :  train  must  be  stopped  to  expel.    195  n. 

Wrong  train:  passenger  on,  by  mistake.  Conductor  must  discriminate  be- 
tween such  a  passenger  and  a  trespasser.  Lake  Shore,  etc.,  R  Co.  «. 
Rosenzweig  (Penn.).    489. 

PLATFOBM. 
Falling  from :  no  action  for  injury  by.    172  n. 
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Conditions  of  oontnu:t  performance  must  be  averred.  Norfolk,  etc.,  R.  Ck>. «. 
WysorCVa.).,   384. 

Contributory  negligence  is  a  matter  of  defence,  which  must  be  specially 
pleaded,  or  no  evidence  relating  thereto  is  admissible.  Donovan  v,  Han- 
nibal, etc.,  R.  Co.  (Mo.).    588. 

Officer's  negligence:  how  pleaded.    887  n. 

Station  platform,  averring  sufficiency  of.    288  n. 

Techniod  defects  in  can  be  amended  and  afford  no  ground  for  reversal  after 
trial  on  the  merits.  Lake  Shore,  etc.,  K.  Co.  f.  Rosenzweig  (Penn.).  489. 

"  To  be  safely  carried  ":  statement  in  complaint  that  plaintiff  was  received  on 
train  '*  to  be  safely  carried"  does  not  impl^  that  a  special  bargain  was 
made  "  to  safely  carrv,"  but  only  that  plaintiff  was  to  be  safely  carried  as 
one  of  the  company's  workmen  in  course  of  his  employment.  May  v. 
Ontario,  etc.,  R.  Co.  (Can.).    887. 

POLICE  BEOVLATIOV. 

SeeCHABTERB. 

An  ordinance  requiring  the  street  railway  company  to  report  to  the  ci^ 
quarterly  the  number  of  trips  made  and  number  of  passengers  carried, 
and  punishing  by  fine  the  carrying  of  more  than  eighteen  passengers  on 
the  avera^,  is  a  r^ulation  reasonable  in  its  nature,  and  is  binding  and 
valid.    City  of  St.  Louis  «.  St.  Louis  R.  Co.  (Mo.).    534. 

Ordinance  regulating  use  of  street  must  not  be  unreasonable.  State  «.  Mayor 
(N.  J.).    400. 

Speed.  Ordinance  of  city  of  St.  Louis  regulating,  within  the  city  .limits.  Ihe 
running  and  stopping  of  cars  propelled  by  steam  does  not  violate  either 
the  constitution  of  the  State  or  of  the  United  States.  Mertz  v.  Missiouri 
Pac.  R  Co.  (Mo.).    537. 

Street  ordinance  that  is  unreasonable  only  as  to  one  or  two  streets  will  not  be 
vacated ;  the  remedy  is  to  resist  its  enforcement  in  such  streets.  State  t. 
Mayor  (N.  J.).    400. 

PSACTICE. 

See  Bonds. 

Appeal.  Effect:  an  appeal  from  the  chancellor  to  the  Supreme  Court  vacates 
the  decree.  If  the  decretal  order  which  was  affirmed  by  the  Supreme 
Court  was  so  drawn  tliat  it  would  exclude  the  petitioner,  the  Court  of 
Chancery  had  the  right  to  allow  her  to  become  a  party.  Smith  «.  Rut- 
land R  Co.  (Vt.).    646. 

Mandate  of  Supreme  Court  not  obligatory  on  Court  of  Chancery  as  to  mat- 
ters not  in  issue.    614  n. 

PBETEBEHOE. 

See  CoMMOK  Cabbisb. 

PBESCKIPTIOV. 

Right  of  way  over  railway  may  be  acquired. by  private  person  by  prescription. 
864  n. 

PSESUXPTIOV. 

See  Agbkcy. 

• 

Authority  of  division  superintendent  to  contract  for  medical  care  and  attention 
to  injured  passengers  not  presumed.  Union  P.  R.  Co.  v.  Beatty  (Kan.). 
84. 

Nuisance  presumed  temporary.  Neitzy  t).  Baltimore,  etc.,R  Co.  (D.  C).  558. 
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PBOCESS. 

Proof  of  service.  Upon  the  trial  of  an  action  against  a  railroad  company  to 
recover  double  the  value  of  a  horse  kiUed  b^  a  train,  the  value  not  hav- 
ing been  paid  after  notice  and  proof  of  the  mjunr  by  affidavit,  the  state- 
ment in  the  return  of  the  constable  who  served  the  affidavit  upon  the 
agent  of  the  railroad  company  that  such  service  was  made  by  giving  a 
copv  of  the  affidavit  to  the  agent,  mav  be  corrected  by  the  constable V 
evidence  showing  that  he  served  the  original  affidatit.  biston  v.  Central 
Iowa  R.  Co.  (Iowa).    593. 

PBOKOTEBS. 

Bee  Negliobncb. 

PBOaECTFTIOH,  KAUOIOUS. 

Arrest  of  innocent  person:  company  liable  for.  Pennsylvania  Co.  «.  Weddle 
(Ind.).    120. 

Corporation  not  liable  for.    Abrath  v.  Northeastern  R  Co.  (Eng.).    138. 

Corporations  are  liable  for.    184  n. 

Evidence.  Declarations  of  agent  at  time  of  arrest  are  admissible.  Penn  Co.. 
f).  Weddle  (Ind.).    120. 

Evidence.  Good  character  of  plaintiff  admissible.  Penn.  Co.  «.  Weddle 
(Ind.).    120. 

Evidence  of  receipt  before  arrest  of  information  tending  to  show  guilt  of  per- 
son arrested  held  admissible.    Penn.  Co.  t^.  Weddle  (Ind.).    120. 

Hpnest  and  reasonable  belief  of  conductor  in  making  complaint  held  an  essen- 
tial element  in  determining  wbether  he  acted  without  probable  cause  and 
maliciously.    Krulevitz  v.  Eastern  R.  Co.  (Mass.).     118. 

Instruction  to  jury  as  to,  held  proper.  Abrath  «.  Northeastern  B.  Co.  (Eng.). 
128. 

Liabilitv  of  company  where  act  of  agent  is  in  excess  of  his  authority.    1^7  n. 

Probable  cause,  when  to  be  passed  upon  by  court,  and  when  by  jury.  Penn. 
Co.  V.  Weddle  (Ind.).    120. 

QUO  WABSAHTO. 

Bee  Reb  Adjttdicata. 

Rule  for  information  should  be  made  absolute  where  facts  are  disputed,  doubt- 
ful, require  investigation,  ot*  involve  new  points  of  law.  Attorney-General 
V.  Chicago,  etc.,  R.  Co.  (lU.).    428. 

&AILBOAB  G0XXI88I0HEB8. 

See  RATsa 

S4TE8. 

See  Common  Cabbier;  Conbtttutional  Law;  DiacBiMniATiON. 

Interstate  traffic :  Rhode  Island  statute  reffulating,  Tield  constitutional. 
Providence  Coal  Co.  v.  Providence  &  W.  K.  Co.  (K.  I.).    42. 

Interstate  rates  held  beyond  the  control  of  State  regulation.  Railroad  Com- 
missioners V,  Railroad  Co.  (S.  C).    29. 

Right  of  railroad  commissioners  to  regulate  interstate  rates,  under  statute, 
hM  a  juridisctional  question  that  may  be  raised  at  any  time.  Railroad 
Commissioners  f .  Railroad  Co.  (B.  C).    20. 

SATmCATIOV. 
Of  lease  irregularly  made.    686  n. 
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BEBATB. 


See  CoxMOK  Gabbibb. 


BBGSIYEB. 


Claims  against :  p&ymexxi.  Property  paid  for  with  eamines  of  road  in  bands  of 
receiver  and  surrendered  to  the  railroad  company  under  a  decree  discharg- 
ing the  receiver  may  be  subjected  to  the  payment  of  a  claim  incurr^ 
'while  the  road' was  bein^  operated  by  the  receiver,  if  no  third  party's 
rights  have  intervened  and  the  claimant  was  given  no  opportunity  to  en- 
force his  claim  before  the  discharge  of  the  receiver.  Mobile,  etc.,  R.  Go. 
V.  Davis  (Miss.).    426. 

Claims  a^inst  receiver  who  has  been  discharged  are  not  actionable  at  law; 
remedy  must  be  against  company  who  succeeded  him,  and  by  bill  in 
equity     Mobile,  etc.,  R.  Go.  v.  Davis  (Miss.).    425. 

Claims:  jurisdiction  of  court.  Where  the  receiver  appointed  by  a  federal 
court  to  take  charge  of  the  property  of  a  railroad  company  has  been  by 
its  decree  discharged  and  directed  to  surrender  the  property  of  the  rail- 
road company,  that  is  a  termination  of  that  court's  exclusive  juiisdiction 
over  claims  against  such  property.  Mobile,  etc.,  R  Go.  v,  Davis  (Bliss.). 
425. 

Compensation  of.    425. 

Compensation  of  employee  of.  A  manager  was  employed  by  the  receiver  of 
an  insolvent  railroad  company  mainly  to  perform  duties  which  the  re- 
ceiver himself  should  have  attended  to.  In  a  subsequent  order  for  the 
disposition  of  the  proceeds  of  the  foreclosure  of  a  mortgage  on  the  rail- 
road, an  amount  was  awarded  to  the  receiver  as  compensation  for  his  ser- 
vices, and  he  was  thereby  directed  to  pay  the  manager  a  speciQed  portion 
thereof.  He  refused  to  do  so,  claiming  that  the  manc^^er  was  indebted  to 
him  individually  in  a  larger  amount.  Held,  the  indebtedness  from  the 
manager  to  the  receiver  being  admitted,  that  a  petition  by  the  manager 
for  an  order  compelling  the  receiver  to  pay  him  the  amount  specified 
should  be  dismissea  for  want  of  equity.  Gatzmer  v.  Phita.,  etc.,  R  Co, 
<N.  J.).    403. 

Expenses:  earnings  of  road  are  chargeable  with,  even  where  expenses  inclade 
claims  for  injuries.    Mobile,  etc.,  R  Go.  v.  Davis  (Miss.).     425. 

Expenses  include  reasonable  fees  of  coimsel,  and  expenses  of  maintenance 
and  operation 'of  road.    McLane  v.  Placer  ville,  etc.,  R  Go.  (Gal).    404. 

Expenses  of  receiver  and  trustee  reasooably  incurred  in  execution  of  trust 
should  be  allowed  him,  and  are  a  lien  upon  the  mortgaged  property  prior 
to  that  of  bondholders.    McLane  e.  Plaoerville,  etc.,  K.  Go.  (Gal.).    404. 

Foreign.  Where  a  United  States  court  in  Missouri  appointed  receivers  of  a 
railway  system  largely  in  Illinois,  the  United  States  court  in  Illinois  may 
remove  such  receivers  and  appoint  another  for  so  much  of  the  property 
as  is  within  its  jurisdiction.  6eers  e.  Wabash,  etc.,  R.  Go.  (U.  S.  0.  G., 
111.).    441. 

Operating  expenses,  priority  of,    428  n. 

Recognition  in  foreign  jurisdictions.  Beers  o.  Wabash,  etc. ,  R  Go.  (U.  S. 
C.  G..  111.).    441. 

Removal  for  breach  of  trust.  A  railway  company  became  embarrassed,  and 
several  of  its  directors  and  officers  were  inaorsers  of  its  paper.  As  man- 
agers of  the  company,  they  determined  to  appljr  in  its  behalf  for  a  re- 
ceiver. The  application  was  granted,  as  to  Illinois  property,  by  a  United 
States  court  in  Missouri,  which  appointed  two  of  the  officers  of  the  com- 
pany receivers,  one  of  them  an  mdorser  of  the  company's  paper.  In 
the  application  for  a  receiver,  important  facts  were  suppressed,  and  in 
their  management  of  the  road  subsequently  the  receivers  allowed  large  re- 
bates in  favor  of  another  railway  company  owned  by  persons  identified 
in  business  with  the  receivers.  They  also  allowed  excessive  rebates  to  a 
coal  company  of  which  they  were  shareholders.  They  also  bought  for 
Jthe  railway  company  coal  from  the  coal  company  at  too  high  prices,  and 
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also  carried  coal  for  it  at  too  low  rates;  and  they  co-operated  with  a. 
"  purchasing  committee"  seeking  to  bu^  the  road  in  efforts  to  compel,  by 
threats  of  prolonged  and  expensive  litigation,  a  minority  of  bond-  and 
stock-holders  who  objected  to  the  sale  to  a^ree  thereto,  lldd,  that  these 
and  other  such  facts  warranted  the  United  Btates  court  in  Illinois,  on  bill 
filed  by  the  objecting  bondholders,  in.assuming  control  of  so  much  of  the 
property  as  lay  within  its  jurisdiction'  removing  the  receivers,  and  in  ap- 
pointing in  their  place  **  some  capable,  trustworthy  person"  to  act  as  re- 
ceiver.   Beers  V,  Wabash,  etc.,  R.  Co.  (U.  S.  C.  C,  fil.).    441. 

Removal  of.    454  n. 

Right  of  a  corporation  to  ask  for  a  receiver  in  its  own  behalf.    458. 

Rolling-stock:  receiver  held  authorized  to  buy.  McLane  o.  Placerville,  etc., 
R,  Co.  (Cal.).    404. 

Trustee  of  railway  mortgage  may  be  appointed  receiver  of  property  on  default 
in  payment  of  interest.    McLane  f>,  Placerville,  etc.,  R.  Co.  (Cal.).    405. 

TiETiEAKW. 

Executed  soon  after  injury.  Question  whether  releasor  was  capable  at  the 
time  of  appreciating  the  nature  of  the  instrument  properly  left  to  jury. 
Dixon  V,  Brooklyn,  etc.,  R.  Co.  (N.  T.).    208. 

BEXOTAL  OF  CAUSES. 

Joint  action  against  railway  company  and  its  engineer  is  separable  so  that  one^' 

defendant  may  remove  to  federal  court.    886  n. 
Right  of  bondholder  to.    668  n. 

BE8  ABJUDICATA. 

Decree  of  equity  court  dismissing  bill  "  without  prejudice"  no  bar  to  sub- 
sequent suit.    Mobile,  etc.,  R  Co.  «.  Davis  (Miss.).    425. 

Inadvertent  expressions  in  opinion  of  court  which  are'not  material  to  decision 
of  case  are  not  decisions  of  the  court  within  the  general  rule  that  what 
is  decided  in  a  cause  on  appeal  is  not  open  to  reconsideration  in  the  same 
case  on  a  second  appeal  on  similar  facts.  Barney  v.  Winona,  etc., 
R  Co.  (U.  8.  8.  C).    522. 

Rule.  Where  any  specific  fact  or  question  has  been  determined  in  a  former 
suit,  it  will  conclude  the  parties  from  raising  the  same  question  in  a  sub- 
sequent suit,  if  properly  pleaded,  without  regard  to  whether  the  cause  of 
action  is  the  same  or  not.  This  rule  is  not  limited  to  matters  necessarily 
involved  in  the  prior  litigation,  but  it  is  equally  applicable  whether  the 
point  was  itself  the  ultimate  vital  point,  or  only  incidental,  but  still  nec- 
essary to  the  decision  of  that  point.  Attorney-General «.  Chicago,  etc., 
R  Co.  (111.).    480. 

Where  a  bill  seeks  to  enjoin  the  performance  of  certain  threatened  acts  ou 
several  distinct  grounds,  and  the  court  denies  all  relief,  and  dismisses  the 
bill  on  the  merits,  it  must  be  taken  that  each  and  every  specific  ground 
alleged  as  cause  for  relief  was  considered  and  held  iusufiicient,  and  the 
decree  will  be  a  bar  to  the  investigation  of  each  of  such  grounds  in  any 
subsequent  suit  against  the  same  or  either  one  of  the  parUes.  Attorney- 
General  f.  Chicago,  etc.,  R.  Co.  (111.).    428. 

Where  court  has  jurisdiction  of  persons  and  subject-matter,  and  passes  upon 
merits  of  the  case,  its  decision  is  conclusive  in  subsequent  suits.  At- 
torney-General V.  Chicago,  etc.,  R  Co.  (Dl.).    428. 

Where  the  attorney-general,  on  behalf  of  the  people,  filed  an  information  in 
chancery  against  two  railway  companies,  to  restrain  such  companies  from 
building  and  operating  their  road  within  a  city,  etc.,  alleging  various 
grounds  for  the  relief  sought^  which  bill»  on  a  hearing  after  answer,  was 
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dismissed,  the  court  in  its  decree  fiDding  in  favor  of  the  rights  claimed  by 
the  railway  companies,  it  was  held  that  such  decree  was  conclusive  upon 
the  people  on  an  application  in  behalf  of  the  people  to  file  an  information 
in  the  nature  of  a  quo  toarranto,  seeking  to  call  in  question  the  right  of 
one  of  the  same  companies  to  exercise  the  same  franchises  and  perform 
the  same  acts  as  were  attempted  to  be  enjoined  in  the  prior  suit.  At- 
torney-General V.  Chicago,  etc.,  R.  Co.  (JUL).    428. 

BXVXBnOV. 

See  Gbaitis;  LAi!n)& 

SALS. 

Shareholder  of  consolidated  company  who  has  accepted  and  disposed  of  bonds 
ille^ly  issued,  although  he  might  be  precluded  from  questioning  the 
validity  of  the  bonds  and  mortg^,  may  yet  assert  want  of  title  in  the 
purchaser  of  corporate  property  situate  m  Pennsylvania  and  sold  under 
foreclosure  proceedings  in  New  York.  Pittsburgh  &  8.  L.  R.  Cq.  «.  Botha* 
child  (Pa.).    60. 

8IGVAL. 

Giving  of:  right  to  rely  upon. .  168  fk 

AESPnrChOAX  COHPAVIiES. 

Carriers  are  not.    Dargan  «.  Pullman  Palace  Car  Co.  (Tex.).    149. 
Innkeepers  are  not.    Darean  v.  Pullman,  etc.,  Co.  (Tex.).    149. 
Valuables  of  passenger:  sleeping-car  company  must  not  be  negligent  in  car- 
ing for.    Dargan  v.  Pullman,  etc.»  Co.  (Tex.).    149.     * 

4G»H0W. 

Failure  to  remove  from  track.-    207  n. 

Negligence  of  street  railway  in  removing.  Dixon  «.  Brooklyn,  etc.,  R.  Co. 
(N.  Y.).    208. 

Bidj^e  of,  allowed  to  accumulate  beside  street  railway;  plaintiil  while  walk- 
ing upon  it,  tiyinff  to  enter  car,  fell  under  wheels.  HM,  Jury  should  de- 
termine whether  mere  was  negligence  or  not.  Dixon  «.  brooklyn,  eta, 
RCo.  (N.  Y.).    208. 

8TATI0V. 

See  CONTBACT. 

Breach  of  contract  to  build.    598  n. 

Construction  of  contract  as  to  union  depot.    See  Deeds. 

Damages  for  failure  to  build.  A  conveyed  to  a  railroad  company  a  piece  of 
land,  the  consideration  expressed  in  the  deed  beine  $1 ;  there  was  also  a 
verbal  agreement  that  the  railroad  company  woulderect  a  freight  station 
upon  the  land  and  give  A  an  annual  pass  for  himself  and  wife  over  the 
road.  The  company  took  possession  of  and  occupied  the  land,  but 
failed  to  erect  the  station ;  whereupon  A  brought  an  action  of  (ummfmt 
against  the  company.  Held,  the  measure  of  damages  was  the  injury  A 
had  sustained  by  reason  of  the  non-erection  of  the  freight  station.  Went 
Chester,  etc.,  B.  Co.  9.  Broomall  (Penn.).    591. 

Injuries  in  and  around  stations,  platforms,  etc.    162  n. 

Platforms  at,  and  approaches  to,  how  to  be  built.    238  n. 

Privileges  conferred  by  Congress  authorizing  the  Baltimore  &  Potomac  R. 
Co.  to  lay  necessary  tracks  at  or  near  its  depots  or  stations  are  privileges 
conferred  by  competent  authority;  and  any  inconvenience  which  may 
result  to  private  parties  by  their  careful  exercise  is  damnum  ab§gut 
ir^uria,    Neitzy  o.  Baltimore  &  Potomac  R  Co.  (D.  C).    553. 
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BTATVTSS. 

Pr6of  of  method  of  injury.  Concluding  words  of  27th  section  of  Consolidated 
Railway  Act,  viz.,  that  "the  defendants  may  prove  that  the  same"  (that  is, 
the  damage)  "  was  done  in  pursuance  of  the  authority  of  this  Act  and  the 
Special  Act,"  should  be  read  as  meaning  "  in  the  course  and  prosecution 
of  their  .business  as  a  railway  company,  constituted  in  pursuance  of," 
«tc.    May  V,  Ontario,  etc.,  R.  Co.  (Can.).    887. 

STATUTES  AHD  C0V8TITUTI0VAL  PBOVISIOn  CITED  AED  OOEBTEUED. 

CONBTrrUTIONB. 

Fmnsyloania. 
Art  16,  flee.  7.    Mortgages  of  corporate  property,    oai 

Texas, 

Art.  8,  sec.  66.  Special  legislation.  114. 
Art.  10,  sec.  7.  Street  railways.  114.  ' 
Constitution,  art.  10,  sec.  2,  R  Companies.    Common  carriers.    BTT. 

Statutes.  • 

CcUifomia. 
Statutes  of  1861,  p.  607,  sec.  16.    Power  to  borrow.    40& 

Canada,- 

Consolidated  Railway  Act,  1879,  sec.  27.    Limitation  of  action.    84L 
Consolidated  Statutes,  c.  78,  sees.  2  and  8.    Action  for  death.    466. 

England. 

Grand  Tramways  Act  (88  &  84  Vict.  c.  78),  sec.  66.    Liability  of  promoters. 

869. 
Railway  Clauses  Consolidation  Act,  1846  (8  &  9  Vict.  c.  20).  Equality  of  ntet. 

298. 
Railway  Clauses  Consolidation  Act,  1846,  sec.  90.    Preferences.    808. 
Railway  and  Can.  Traf .  Act,  1864,  sec  2.    Preferences.    808. 

HHnaii. 

1  Gross's  St.  687.    Consolidation  of  railroads.    71. 

R  S.  111.  c.  114,  sec.  126.    Railroad  and  warehouse  law.    !• 

Rev.  Stat,  sections  61,  62.    Farm  crossings.    869. 

Indiana, 
1  (Hy.  &  Hord.  St.  626,  sec.  1.    Consolidation  of  railroads.    Vk 

ManaehuseUa, 
Statute  of  1881,  c.  280.    Regulation  of  railroads.    64L 

Michigan, 
How.  Stat  sec.  8428.    Laborers*  claims.    864. 

MisiourL 

Rey.  Stat.  see.  2121.    Damage  for  causing  death.    968L 
Rev.  Stat  1879,  sec  806.    Fences.    688. 
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New  Hampshire, 
Gen.  Laws,  a  201»  aec.  10.    Executors  and  adminiBtiatorB.    74 

Oode  of  Civil  Procedure,  sees.  1026, 1681, 1683.  Foreclosure  of  mortgage.   M.. 
Code  of  Civil  Procedure,  sec.  1681.    Notice  of  ferecloeure  proceedings.    51. 

Ohio. 

1  8.  W.  &  Cr.  Bt  pp.  837,  828,  sees.  1, 2, 8»  S»  7.    Ccnaolidation  of  corpora- 
tions, etc. 


Pewneylvania, 

m 

Act  of  April  18, 1874.    Mortgages  of  corporate  property.    53. 

BhodeldancL 

Act  of  May,  1844,  sees.  15-18.    Charter  of  B.  &  W.  R  Co;    43. 
Pub.  St.  c.  180.    Railway  discrimination.    48. 

South  OaroUna. 
Gen.  St.  sees.  1418-1561.    Railway  regulation  law.    80. 

TesDoe. 
Code,  sec.  432.    Action  for  killing  person.    174. 

« 

United  Statee, 

10  Statutes  at  Large,  p.  155,  sees.  4  and  5.    Land  grant    536. 

14  Statutes  at  Large,  p.  838,  c.  800,  sees.  3  and  8.    Land  grants.    588. 

8T00K. 

Foreign  administrator  has  authority  to  sell  and  to  sign.    Luoe  ci  Mancfaeiler 

&  L.  R.  Co.  (N.  H.).    74. 
Interest  of  State  as  subscriber  to.    661  n. 

8TBSET  BAILWAT8. 

See  NEGuaBircB. 

• 

Abandoned:  hM^  that  right  to  oocupv  may  be  conferred  upon  another  oom- 

piany  with  proceeding  to  forfeit  first  company's  charter.    Great  Cent.  R 

Co.  V.  Gulf,  etc.,  R.  Co.  (Tex.).    114. 
Access  to  cars  must  be  made  safe.    Dixon  e.  Brooklyn,  etc,  R  Co.  (N.  Y.). 

203. 
Consent  of  local  municipal  authorities  essential.    Great  Cent  R  Co.  o.  Gulf, 

etc.,  R.  Co.  (Tex.).    114. 
Duty  of  street  railway  to  pave' and  repair  street.    653  n. 
Failure  to  remove  snow  from  track.    207  n. 
Injuries  to  persons  getting  on  street  cars.    216  n. 
Municipal  consent  to  location  of  street  railway  is  a  license,  and  revocable  as 

such  before  being  acted  upon  by  the  company.    Great  Cent  R  Co. «. 

Gulf,  etc.,  R.  Co.  (Tex.).    114 
Municipal  consent  to  location  of  street  railway  Is  not  a  contract  forfeitable 

only  by  judicial  proceedings.    Great  Cent  R  Co..  «.  Gulf,  etc.,  R  Co. 

(Tex.).    114. 
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Municipal  regulation  of.    687  n. 

OnUnanoe  requiring  street  railway  company  to  report  to  the  city  Quarterly 

the  number  of  trips  made  and  number  of  passengers  carried  ana  punidi- 

ing  by  fine  the  carrying  of  more  than  eighteen  passengers  on  the  average 

is  a  regulation  reasonable  in  its  nature  and  is  binding  and  valid.    City  of 

8t  Louis  V.  St.  Louis  R.  Co.  (Mo.).    684. 
Repair  of  streets:  company  hM  bound  to  pave  entire  space  between  tracks. 

Mayor  «.  Second  Ave.  R  Co.  (N.  T.).    640. 
Snow:  removal  from.    Dixon  v.  Brooklyn,  etc.,  R.  Co.  (N.  YX    208. 
Special  charter  to,  is  unconstitutional  in  Texas.    Great  Cent.  K.  Co.  v.  Gulf, 

etc.,  R.  Co.  (Tex.),    114. 
Speed:  ordinance  of  the  city  of  St.  Louis,  regulating,  within  the  city  limits, 

the  running  and  stopping  of  cars  propelled  by  steam,  does  not  violate 

either  the  constitution  of  the  State  or  of  the  United  States.    Mertz  v, 

Missouri  Pac.  R.  Co.  (Mo.).    687. 
Trespasser  (child)  upon  platform  must  not  be  improperly  expelled  therefrom, 

e,g. ,  by  compelling  him  to  jump  backwards  iiom  the  car.    Biddle  «.  Hes- 

tonviUe,  etc.,  R  Co.  (Penn.).    208. 


8TBSET8. 


See  Contract;  Highway. 


Duty  of  street  railway  company  to  pave  and  repair.    662  n. 

Nuisance:- a  railroad  companjr  using,  for  the  purposes  of  a  terminal  ^ard,  a 
portion  of  a  street  over  which  it  has  only  a  right  of  way  is  responsible  for 
any  nuisances,  public  or  private,  thereby  created.  Pennsylvania  R  Co. 
'  V.  Angel  (N.  J.).    659. 

Railway  company  not  authorized  to  convert  streets  of  city  into  freight  yards 
by  loadinff  and  unloading  cars  thereon  and  leaving  them  there  when  not 
in  use;  stul,  if  no  private  inconvenience  to  anybMly  results  therefrom  it 
is  simply  an  indictable  nuisance  and  not  a  private  one.  Keitzy  v.  Balti- 
more &  Potomac  R  Co.  (D.  C).    668. 

Repair  of:  street  railway  company  held  bound  to  pave  entire  space  between 
tracks.    Mayor  «.  Second  Ave.  R  Co.  (N.  T.).    646. 

Unloading  cars  upon :  when  the  cars  have  been  used  for  the  conveyance  of 
offensive  matter  so  as  to  infect  the  whole  atmosphere  with  noxious  odors, 
and  when  the  freight  loaded  and  unloaded  consists  of  similar  material, 
and  the  process  of  oringiiu^  the  cars  and  taking  them  away  for  the  pur- 
pose of  loading  and  unloading  causes  annoyance  by  Jarring  the  neighoor- 
uig  houses,  and  the  smoke  from  the  endues  penetrates  the  dwellings, — 
all  this  then  becomes  more  than  a  public  nuisance;  it  becomes  a  pnvate 
one.    Neitzy  «.  Baltimore,  etc.,  R  Co.  (D.  C).    HgS. 


See  CoiocQzr  Cabbibb;  NBQiJcaarcB» 

to  passenger  by  unexpected  attack  of,  on  train.    Company  not  liable, 
dcago,  etc.,  R  Co.  o.  Plllsbory  (DL).    241. 
"Kon-union"  men  have  the  right  to  be  carried  on  can»     Ghlcaco,  et&»  R 
Ca  e.  PlUsbuiy  (El.).    241.  ^^ 


^1%* 


fUHDAT. 

.  Servant  injured  upon,  to  Maimehniietta,  cannot  reco?cr»   ttTflW 


See  GUABABTT  abd  SVBBTi; 

A.  &  ^  R  Gas.— 46 
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TAXATIOV. 

License  fee  for  privil^pe  of  havine  an  oflSce  in  Pennsylyania  imposed  upon 
foreign  railroad  corporation  held  not  a  tax  upon  interstate  commeroe. 
Norfolk  &  W.  R.  Co.  o.  Commonwealth  (Pa.).    48. 

tlOXXT. 

See  Passbnobb. 

Action  for  compensation  of  ticket-seller.  Evidence  of  employment:  wbat 
not  sufficient.    PennsvlTania  R  Co.  v.  Flaniffan  (PaO-    88. 

Coupons  must  be  detached  by  conductor.  Norfolk,  etc.,  R.  Co. «.  Wysor  (7a.). 
234. 

TSATFIC. 

Deyelopment  of,  no  excuse  for  discriminating  in  rates.  Denaby  M.  C.  Co.  v, 
Manchester,  etc.  (Eng.)*    ^^^ 

TBAIV. 
When  proper  to  start  at  station.    See  Paqsbztgeb. 

TEU8T. 
Relations  of  mortgage  trustees  and  bondholders.    664  a. 

tJLTEA  YIBB8. 
Power  of  railroad  company  to  borrow  money.    661  n. 

▼ABIAVOS. 

Distinction  between  variance  and  f^ure  of  proof.    Leslie  «.  Wabash,  ete.,  R 

Co.  (Mo.).    829. 
Plaintiff  cannot  declare  upon  one  cause  of  action  and  recover  uponaootiier. 

Leslie  «.  Wabash,  St.  L.  &  P.  R.  Co.  (Mo.).    229. 

VXBDIOT. ' 

See  iHTEBBOeATOBIlB^  BmcuL, 

Excessive,  not  set  aside.    228  n. 
Special:  **AU  the  facts."    216  n. 

Difficulty  of  determining  sufficiency.    214  n. 

Facts  found :  court  must  determine  as  to  m^ligence.    Conner  ci  OftiasMf 

S.  R  Co.  (Ldd.).    210. 

Facts  not  evidenoe  must  be  found  in  special.    218  ft. 

Facts  only  are  to  be  found.    Conner  «.  Citizens'  Street  R  Go.  (In4).  210. 

Findings  outside  the  issues  are  surplusage.    216  fk 

Legal  conclusions  drawn  by  jury.    216  n. 

— —  Undisputed  dr  admitted  facts.    216  ft. 

WAIVES. 

Additional  fencing:  waiver  of  right  to  damafes  for  St  Louis,  eto.,  R  Co. «. 

Walbridk  (Arl.).    604.  ^^ 

Betjxmdeat  nmirior  rule  waived  by  riding  on  a  pass  exempting  oompanv  fMmi 

liability  for  injury  by  negligence.    Qriswold  «.  New  York,  etd.B.  Co. 

(Conn.).    280. 
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WATSBa 

See  Damage. 

Diyeraion.    607  n. 

Consequential  damages.  The  diverdon  of  a  watercourse  was  ex- 
pressly authorized  by  the  terms  of  a  deed  from  the  grantor  of  a  riffht  of 
way  to  a  railroad  company.  JBeld,  that  the  company  was  not  liable  for 
the  consequential  damages  resulting  therefrom.  St.  Louis,  etc.,  R.  Co. 
f>,  Walbrink(Ark.).    604. 

Oyerflow.  Ib  the  original  construction  of  a  railway  a  slouch  was  spanned 

bv  a  trestle  which  permitted  the  passage  through  the  right  of  way  of 
all  the  water  which  came  upon  it.  SubsequenUy  a  solid  embankment 
wasbuilt,  which  took  the  place  of  the  trestle  and  carried  off  the  water  into 
a  neighboring  river.  The  effect  of  the  embankment  was  to  render  arable 
oertam  lands  south  of  the  track  which  before  were  flowed.  Afterwards, 
owing  to  the  increase  in  the  amount  of  water  by  which  the  lands  of  ad- 
Joining  proprietors  were  flowed,  and  the  abutment  of  a  bridge  being  in 
danger  of  becoming  undermined,  the  company  proposed  to  reopen  the 
culvert  through  the  embankment  and  allow  the  water  to  flow  tne  land 
the  other  side  of  the  track  as  before.  Plaintiff  then  brought  suit  to  re- 
strain such  action.  Held,  that  the  company  had  a  right  to  do  so;  that  its 
acts  did  not  constitute  an  estoppel  against  it  in  favor  of  the  proprietor  of 
the  land  south  of  the  track;  and,  consequently,  it  would  not  be  restrained 
at  the  suit  of  said  proprietor.    King  e.  Chicago,  etc.,  R.  Co.  (Iowa).  600. 

Grant  of  right  of  way:  overflow:  damages.  H.  was  the  owner  of  a  piece 
of  land  through  which  a  railroad  had  been  constructed.  Prior  to  the 
bnildine  of  the  road  the  land  was  dir  and  tillable.  The  road  was  con- 
structed in  such  a  manner  as  to  flood  H.'s  land,  so  that  not  more  than 
half  of  the  portion  lying  west  of  the  track  could  be  cultivated.  Held, 
(hat  where  it  does  not  appear  that  such  flooding  could  not  have  been 
avoided,  the  company  is  liable,  notwithstanding  a  clause  in  its  grant  of 
right  of  way  ^om  H.,  that  it  should  have  "  the  right  of  changing  water- 
course and  taking  water."    St.  Louis,  etc.,  R,  Co.  v,  Harris  (Ark.).    608. 

W0BD8. 

** Granted  lands"  deflned.    Barney  «.  Winona,  etc.,  R  Co.  (U.  S.  S.  C). 

633. 
"Lideomity  lands"  deflned.    Barney  o.  Winona,  etc.,  R  Co.  (U.  8.  S.  C). 

533. 
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